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I.  INTRODUCTION OF AMICUS CURIAE
wusr VIRGINIA TRIAL LAWYERS ASSOCIATION

Thrs amicus brief 18 suhmitted on behalf of the West Virginia Trial Lawyers Assocratron :
' -(heremat’ter "WVTLA“) a prrvate non—proﬁt organrzatlon consrstmg of attomeys hcensed 1n the_
State of West Vrrgmra who represent among other chents citizens of the State of West Vrrglnra
1] u_red and/or harrned by the wrongful conduct of others IR

.The 1ssue presented in the matter sub judzce rnvolves three certrfled questrons frorn the |
Circuit Court of Monongaha County 1nvolv1ng the apphcabrlrty of the State Fire Code to services
provrded by third- party oontractors to bmldrngs used wholly as dwelhng houses for no more
than two farnllles " The resolutron of these certrfred questlons 51gn1ficant1y 1mpact the safety of
resrdentlal homeowners n the State of West Vrrglnra

The WVTLA submrts ﬂ‘ﬂS amicus brlef in support of the Appeilee/Plarntrff Below

IL O_PERAT_IVE'FACTS ON THE UNDERLYING MATTER

A récitation of the operative facts and proeedural history is not necessary. for purposes of |
il this a_m'icizs brief. The West Virginia Trial Lawyers Association incorporates and _refe'renees_ t_he ,

~operative facts as recited in the briefs previously filed in this lnatter'. S

II1. DISCUSSION AND ARGUMENT

e The Clrcurt Court of Monongaha County, West V1rg1ma determrned that that the West '

'Vrrglma State Frre Code apphes to " buﬂdlngs used as dwelhng houses for more than two S

‘ farnlhes" and that the exemptlon found at 87 CSR 1 § 1 5 vrolates the "1ntent and purpose of the 3




West Virginia State Fire Code and the public policy of this State." Tn support of its conclusion,
| the Court ﬂeclared: ' e

[Tlhe Court finds that the one- and two-family dwelling
exemption contained in the Fire Code regulatzons was never
intended to apply to an entity such as AmeriGas, a Sophlsticated_ S
commercial business.entity which installs and delivers a hazardous -

- substance such as propane. This exemption is 1nc0n51ste11t withthe -~ ~
clear mandate and legislative intent of the West Virginia Fire
Prevention and Control Act which enabled the Fire Comm1ss10n to
adopt regulations. [W. Va. Code 29-3-1, ¢t s seq. (1976)]. ~After .~
reviewing the language of the statute, and the origins of the current
State Fire Prevention and Control- Act which emanated from the
State Fire Marshall Act of 1949 [W. Va. Code 29-3-1, et seq.], the
Court is convinced that the legislature intended that the people and =~

' businesses of this State be safeguarded in. their life and. property -
from the hazards of fire and explosion that could be created from = .
. dangerous substances like 11qu1d propane gas. [W Va. Code 29 3- 2_ e
.(1976)] S

_ “To adopt AmeuGas s theory would depnve the vast :
majonty of citizens who live in' homes, . trailers, and small -
apartments, of any protéction of ‘the ‘State Fire Code, and
companies hk_e AmeriGas would be able to install propane tanks:
and gas lines and. other apparatus free from any control or . -
regulation of the fire safety laws of this State. According to the list =

of Jurlsd1ct1ons adoptmg the State Building Code maintained by "~ -
the Fire Marshal’s Office, only two of the fifty-five Counties in
-this ‘State have adopted the State Building Code,*which Would

- provide any type of regulation for the installation of propane gas -

~ lines. ' Plaintiff Class attached to its brief, facts from the United

~ States Census. Bureau “demonstrating that 75. 2% of all West
Virginians own their own home. Obv1ously many of these West
Virginia homeowners live in the fifty-three Counties that have not’
adopted the State Building Code and they would be totally

~ unprotected if the one- and two-family dwellmg exe1npt1on apphed
as AmerlGas has asserted in thls case. :

See Order Denymg Defendants Monon for Reconszdemtzon of Apphcable Regularzons to Bunal -

Depth Standards for Propane Gas at pp 4 5.




© The WVTLA submrts this 2 amicus brlef in support of the pos1t10n adopted by the C1rcu1t _'

Court of Monongaha County, West Vlrgnna T he posxtlon adopted by the lower court is fulIy _

supported by the pubhc pohcy of the West Vlrglnla FIRE PREVENTION AND CONTROL ACT W

| 'Va Code § 29- 3 1 et seq., as plarnly set forth by the Leglslature

“(a) A 51gn1ﬁcant part of the populatron of thts state needs 11np1oved ﬁre -
oo preventron and control : : .

(b) ~ The estabhshment and mamtenance of a coordination pro grani' for fire”
' " prevention and control for the entire state is necessary to promulgate the
-safety and well- belng of the citizens and re51de11ts of this state; '

(c). Adequate fire nreventlon and: control are not 11ke1y to become areality -
-unless certam admnustratlve functrons and procedures are enacted by law;
and ' - - _

(d)  Fire preventron and control are a pubhc purpose and a responsrbihty of
' governrnent for whrch pubhc money may be spent

W. Va Code § 29 3 2 (2004) It is cIear that the exemptlon rehed upon by AmerlGas runs - o

:dlrectly afoul to the expressed intention of the West Vlrglma Flre Code .

Applyzng the Ioglc relied upon by AmerlGas the State Flre Code Would be 1napphcab1e _

o thrrd—party contractors when prowdlng services to West Vlrglma homeowners Takmg

AmeriGas’® arg_u_ment to its logrcal extreme: '

(@) - Natural gas supphers could prov1de odorless gas to resrdentlal homes

(b)y : Propane gas supphers could 1ay pipe through the lawn over roof’tops or across the | .
' B _duveway on re51dent1a1 property; ' I

© 'Supphers of goods and materials used in single family dwelhngs would not have
© - to comply with fire safety retardation regulations regarding ﬂammablhty and -
- other requ1rements wh1c11 have protected consumers for years 1n th1s State and
o elsewhere and L SRR




C () ~ Carpet Rete1lers .conl'd install "oarpet used a8 t]oor coverings. wh1ch do not"rneet
flammability requlrements or the 1ndustry standa1 ds govermn g smoke generatron -
propertres : | . . :

hnportantly, the logrc relled upon by AmerrGas is a double-edged sword If the State k

- Fire Code does not apply to one famrly dwelhngs, then homeowners should not have to cornply

wrth the prov1srons of the State Fire Code governmg the saIe possession and use of ﬁreworks 3 -

(87 CSR 1. § 14.5),_ the outdoor st_orage of used tires (87 CSR_ i, §._14.3) or ﬁr_e settlng dunng |

.forest fire season (87 CSR 1, §14 1) ) R B
The State Fire Code was mtended to protect the c1t1zens of the State of West V1rg1n1a |
The propane gas 1ndust1y argues that the State Fire Code is 1r1appheab1e to thlrd-party contraotors
when performmg servrces on re51dent1a1 property inan attempt to av01c1 legal responbtblhty for B
neghgentiy mstalhng defectrve and dangerous propane gas hnes m the State of West Vlrgmla

__The conduct of AmerrGas has already eaused serlous burns and 1n3unes to a father and son wh11e

| _ destroymg the home.of a West Vlrgrma farmly.- Thls Honorable Cou_rt should afford t_he Stat_e

h | Fire Code the broad :s'c_ope intended by Legislature to prevent another tragedy. .
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CERTIFICATE OF SERVICE :

I Paul T. F arrell Jr., Esq do hereby certlfy that I have served a copy of the foregomg-

“WEST V[RGIN [A TRIAL LAWYERS AS SOCIATION’S AMICUS CURIAE BRIEF [N

| SUPPORT OF APPELLE " and “MOTION FOR LEAVE TO FILE AN AMICUS CURIAE e

BRIEF ON BEHALF OF THE WEST V[RGINIA TRIAL LAWYERS ASSOCIATION” 'and'

| “WEST VIRGINIA TRIAL LAWYERS ASSOCIATION’S MOTION FOR LEAVE TO FILE

AMICUS CURIAE BRIEF OUT OF TIME” upon the folIong by maﬂmg a-true and accurate |

copy of the same, by Umted States Mail, postage prepald this 6th day of October 2004 as -

| follows

 David J. Romano
Michael J. Romano - -,
Romano Law Office’ " -
363 Washington Ave.
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