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- I ' INTRODUCTION AND NATURF ()F PROCEEDINGS
| Thls rs a d1smp11na1y proceedmg agamst L ThOHIdS Lakm ("Respondent”) 1nst1tuted'.'.’ "
ptn suant to the Ru es of Lawyer Dtsmplmauy Plocedure It cmses dS the resuIt of a three count ‘.
| Staternent of Chdrges 1ssued by the Investtg,atlve Pdﬂe] of the Lawyer Dlsolphnary Board on. or.:-
- about March 14 2002 The Statement of Chal ges 1nc]udes allegatlons of i tmpropet Sollcltatton G
' and 1mp10pe1 contpensatlon.t;or InleldtldlS sohcrtmg on behalf of the Respondent -

The matter proceeded to full heaung, o1 the Statement of Chzu ges on June 15 16 2004 1n.
Charleston West Vrrgtmd Presrdmg, over. the mdttel were Hearrng PdneI Subcommlttee of the |
uanfjer Ulsc1pnnary Boend Lhatrpelson Joyce H. Mon:on Esq dlld Subeommlttee melnbets_._ '
-..I\Au(\,a ' omui 5“ ' 1 dnu ndwrenc:e unnmms Appeaﬂng for- the Uf ﬁce ot Dlsclpllnaty_
| Counsei was W Henry J ermgan Ir Esq and Bl‘chG R Mullett Esq Respondent appeared 1n".-

'person and by and throug,h counsol J ames McQueen Esq

Upon the near completlon of the p1 esentdtion of the. Ofﬁce of Dlse1phna1y Counsel's case G

: “in chlef the. Hearmg Panel Subcommtttee requested that the Office of Drscnphndry Counsel
' ..Z("ODC") and the Respondent cngage 1n a dlscussron | regarding a Jomt stlpu]atton and'_ B
: reeommended drsmphne The pames were dee to 1eaeh an agroement and on. Octobcr I3 2004
k _the H earrng Panel Subcomnnttee submlttcd to th]s Court the Tomt Stlpuiat‘ed dnd Rocommended
'-.Dlscrphne in th1s matter The1 eafter both the ODC and Respondent pteqented to thls Court o
eonsent to the reeonnnended drsposrtron ' . .
-] The Heanng Pancl Subcommittee tssued the foIlowrng recommenddtion as the :
'appr.opnate sanctton | o
| (1) the 1espondent not pretctlce before the bar of dny. court'of the
State of West Virginia, on a pro hac vice basis or otherwise, for a

- period of twelve months from the date of the adoption of ‘these
recommondatrons by.the West’ Vu gnra Supreme Court of Appeals



excludmg thcreﬁom on]y those cases in whrch he has ah Cddy been

“admitted pro hac-vice and is actively representing the interests of a ~

' party to such case; (2) the respondent not in any way, whether on

“an advrsory basis or otherwise, involve himself with any:case now
pending or which may hereafter be brought before: any court-of the o
State of West Vrrglma for a pcrlod of twelve months from the date

~of the adoption of these recommeridations by the West’ V1rg1n1a-'-
_ Supreme Court of Appeals, excluding: therefrom only those cases -
* in which he has already been admitted pro hac vice-and is actively
-representmg the interests of a party to such case; and (3) the B
~respondent and his law firm shall not, either directly or through the
~services of third parties, engage- iti or permiit his employees or -
. agents to engage in the following conduct within the State of West.

- Virginia: - (a) Make' false or mls]eadmg communhications about a -
lawyer or his services; (b) Provide anythmg of value to. a person
for recommending respondent's scrvices; (<) Sohcrt for 1 pecumary_. .

* gain, cither .in-person or by te}ephone professional employment

~from a prospeclrve chent with whom the respondent has no family

“or prior - professional rclatronslnp, {d) ~ Solicit professrona] L

: ‘employment for or .on behalf - of the respondent. when- the _
'prospectlve client has rmade known o the respondent or “his .

~ employees or agents a desrre not to be solicited, or the solicitation

. involves coercion, duress or harassment; and (e) Otherwise Vrolate_

: the West Vu grma Rules of Plofessmnal Conduct R

CIL STANDARD OF REVIEW -
In lawyer dlscrplmaly matters a de nOVO standard of review apphes to questlons of law,
' qucstrons of apphcatlon of the ]ch to the facts and questlons of dpploprlate sanctlon to be--'_._

Jmposed Roark V. Lawyer Dzsczp!mary Board 201 W Va 181 495 SEZd 552 (1997) o

- Commrtlee on Legal Ez‘hrcs v McCorkle ]92 W Va 286 452 S.E. 2d 377 (19)4) The Suprcme'. :

- _Court of Appeals gwes respectful eons]der ation to lhe Lawyel Drsc1p11nary Board s |
1ecommendat10ns as to. queshons of 1aw and th.e app1 oprldte sanctlon whrle ultrmale]y excrcrsmg, -
its own mdependent Judgmcnt McCorkle 452 S E.2d at 38] |

Substantral de[‘ erence s glven 1o the Lawyer D1s01phr1ary Boa1d s fmdmgs of fact unless

) the ﬁndm&s are not supported by 1ehable probatwe and subsla.ntral ev1dence on the whole T



reoord McCorkle ]d Lawyer Dzscu)lmary Boczm’ v. Cunnmgham 195 W Va 27 7464 S E.2d

N 181 (1995) At 1he Supremc Court level "[t]he burden 1s on the attomey at Iaw to show that the
i rfactual ﬁndrngs are not supported by rehable probatlve and substantlal ev1denoe on’ ihe whole.-

adjudreatory record made before the Board " Cunnmgham 464 S. E 2d at 189 ﬂ/’ cCorkle 452." '

S S. EZd at. 381

’ Tbe charges agalnst an attorney must be proven by cIear and convmcmg evrdence-

' pursuant to- Ru]e 3. 7 of the Rules of Lawye1 Drsczphnary Procedure See Lawyer Dzsczplmary

Boardv Mchw SyI Pt 1, ]94W Va 788 46] SE2d 850 (]995)

L _ rne bupreme Lourt of Appeals 1s the E' nal arb]ter of forrnal legal et]nc charges and must

make the u}tr' dCuSiU[lb dDOUL puonc reprrmanas suspensrons or annuiments of aitorneys_

hcenses to. practrce Iaw Commm‘ee on Legal Eliucs v Blarr Syl Pt 3, 174 W Va 494 327
o ! S. E 2d 67] (1984) Commzrtee an Legal Ez‘htcs v. Karl Syl Pt. 7, 192 W Va. 23 449 SE. 2d 277_ o '

" (1994)

" [IL 'STATEMENT OF FACTS

" Respond.eut 'is .an:'attorne.y' .I_i'oensed' by'th'e Sta'te' Of ﬂliuois -sin'ee 19-70 .Wl'ﬂ’l ofﬁces-iu- .

. Wood Rlver Ilhnms Respondent 18 not now and has never been a hcensed member of the West' -

Vrrgmla State Bar altbough he has regularly been admltted to practlce law mn 1nd1v1dual cases

. pendrng w1t111n thls stato -on a pro hac Vvice ba51s and as’ a consequence 18 subject to. the
Junsdlc‘uon of. lhe Supreme Court of AppeaIs of Wesl Vlrglma and ifs propelly constltutedf '

'Lawyer Drscrplmary Board

On September 17 1997 Mcms E Ketcbum ﬁled a complalnl wrth the West V1rg1n1a"

S Drsmphnary Board along Wlﬂl a uanscrlpt of ‘sworn tes‘umony by Kevrn Ta ames Berry Wherorn' N



__Mr Berry siated that in or about 1he Sprmg of 1997 he was mjurcd in a constructlon aecldent"

' -_-that occun‘ed in or around Kenova West Vn gmla '

In July of 1997 an 111d1v1dua1 determmcd fo- be Howard Peteison lhe chlef mvestlgator '.

o for Respondent' ]aw ﬁrm contacted Mr Bcrry for thc purpose of sohcﬁmg reprcsentatlon of o
3 =lm’n on behalf of Mr Lakm and hlS law ﬁrm at Whlch t1me he was adwsed by Mr Berry that hls'

e legal mterests were already bemg represented by Mcms E Ketchum a West Vlrgmla 11censed o

'Thereaftef, Mr. Berry Was'aij'proaehe_dﬂ By- two '..additioﬁal- indiyi&uals 01.1e'?c.>f ' whom Was a o

bLprOIl of one Of Mf tjerrys co= WorKers Knled in tnc same acmdent 111 Wh]Ch Mr Berry was

1ﬁj uruu .

]..
i
=

2.

=

>4

California" Fennsyivania : Mr

' Rlchter \yas a fmrﬁer ehelﬁ of Respondoﬁt .Durmg this subse@eﬁl mcctmg, .Ml Rlchter sought '-
3 ..to Sehcn, Mr. Beny on, behalf of Respoﬁde11t's ]aw ﬁrm at whlch time Mr Rlchter was a]so -
| adv1sed lhat Mr Belry was already represemed by Mr. Ke’Lchum Upon bemg S0 adv1sed Mr ._

" Rlchter perszsted in hIS cfforts to sohclt Mr.. Berry and durmg the course thcreof 111qu1red how

| Mr Beny knew that Mr Ketchum wou]d not sell h1m out and made other derogatory comments' N

dir ected at Mr Ketchum s rep1esentauon
Based upon the comp]aml ﬁ]ed by Mr Ketchum the Ofﬁce of Dlsmphnary Counsel
' mltlated an 1nvest1 gallon of the allegatlons contamcd thel ein. As a consequcnce of the foregomg_' _

'_111vest1gat10n a Siatcment of Chartc,es by a duly constltuted Hearmg Panel Subcommlttee of o

Lawye1 D15c1p11nary Counsel found the allegations agamst the Respondent fo be sufﬁment]y'__ .

| CI‘CdlbIC to Warrant the issuance of a Slatcment of Charges on 1he 14 day of Ma:rch 2002 agamsl

Rcspondent f01 v101at10ns of the pr0v131011s of Rules 7 1 7. 2((:) 7. 3(a) 7 3(b) 7 3(c), 8 4(a) and‘ B



| -.'-8 4(0) of the West Vn g1n1ct Rules of Prol‘"essmnal Conduct and for engagmg ina pattern and.__- L
. 'practloe oF nnplopel sol101tatlons of employnlent ﬁom resxdents of the State of West Vn gmla
On Apnl 1 1999 Denver and Gladys L Copley fi led a complalnt thh the West Vlrgmtal'

-Dlsolnlnnry Boald Whe1 ein they alleged that ri.or a.bGUt 1998 Denver Copley was nlgured Whlle o

) worlﬂng for h]S employer on a rzulroad 1 West Vlrg,lnla Shortly after lns 1]‘1_]].11‘168 Mr Copley S

. and h1s WIfe reeelved chous oalls ﬁom Colm Kelly, a formel ohent of Respondents ]aw ﬁnn '_

. As a result of pe1 Cewed pl essw e brought to. bear by Mr Kelly on bChd f of Respondent Mr and: L

. Mrs. Copley agreed 1o 4. meetmg W1th representatlves ﬁom Respondents Ililn01s ofﬁee Whlcl] RERUE

) meetn'g'_snoseqnejtly _Loo_l_g. pla_ee_ at t_ne L;opley's nome. .t)esplte the e't]:'o'rts of those-i-n ’tttendance : .
' aﬂe \;Eor.eg_ot"ng me_e_ting, ‘Mt and 'l{/t'rs_,- _.Co.p'ley declin d representculon ny Kesponoent and
mstead 1etamed the serv1oes of Menls E. Ketchhum to 1epresent then 1nterests Subsequent to_ _

' deellnmg 1ep1 esentdtlon | of Respondent and 1eta1n1ng tho serv1ces of l\/h Ketehum -

- _' ropresentatlves of Rospondent eontmnetl to sollclt them on his behalf | urgmg tltem to: sw1teh.
e c.ounsel- | | | : e

Based upon the compldmt ﬁlcd by ‘M. and Mrs Copley, the Ofﬁce of D1501p11nary_

.' Counsel 1n1t1ated an Invesuganon of the allegatlons eontalned the1e1n As a eonsequenee of the

fo1egolng 1nvest1.gatlon. a Statement of Cllarges by a duly constltuted Hearmg Panel

' '.Subcornmlttee of the Lawye1 Dlselphnary Counsel found the allegatlons agdmst the Rcspondent
| R to be suft‘ mently cr edlble to wanant the i Issuance of a Statement of* Charges on the ]4th ddy of .
Mdrch 2002, aganlst Respondent for VlOlatIOI’lS of the prov151ons of Rules 7 2(0) 7.3(a), 7 3(b) B |
| .; 7. 3(0) and 8. 4(a) of the West Vngnna Rules of Profossmnal Conduct and for engdgmg 1n a .
pattern and practloe of mpr ope1 sollonations of employment from 1e51dents of the State of West" 7' -

| _Vngnna 2



Y

By Answer dated Tuly IO 2002 Respondent demed that he or any person actmg on hls

behalf had engaged 1n eonduct Vlolatlve of the West Vn glnra Rules of Pro[‘essronal Conduct n . -
: :the manner specrﬁed in the Statement of Charges or otherw18e Respondent has never been the :
.Sub}ect of any ethlcal complarnt n01 the Subject of any drse1phnary aotlon by hrs own llhnols_ o

' State Bar orin any other }unsdrctron

STV 'ARGUMFNT' |

- As shown for nearly f ive years thc West Vlrglma Drserphnary erd the Ofﬁce of

Drscrphnary Counsel and the Heanng Panel Subcomnnttoe of the Lawyer Drscrphnary Board' _
| thB plovrded the full pr ocedure requn ed by the Rules of Lawyel Dlselphnary Procedure An |
invcstrgatron was conductcd a Staternent of Charges was 1ssued thoso Char ges were answered' k
o and a full hearrng on tho Comp]cunt was conducted Upon eornpietlon oF thls htany of proeedure :
' the Hcarm.g Pane] Suboommrttoe of‘ the Lawyer DlsCIphnary Board with - the consent of both :
: partres proposed a resolut1on of thrs mattor n its written recommended d1spos1tron to the Court _

: By Order ente1 ed Novemher 10 2004, the Court by 3 2 decrsron demed the recommondatron B

The Court has. stated before that both legal and factual ﬁndrngs of the Comrmttee are_ |

'entltled to "substant}al consrderatron " See McC‘orkle 452 S E. Zd at 380 Dlﬂ"erent standardsﬁ-

apply when thrs Court reviews. the Commrttees eoncluslons of 1aw the apphcatron of the 1aw to--.

"'the faots and the appr oprlate dlsc1phne as .opposed to the Commlttee s factual ﬁndmgs ]rz' The{

._ .Court Ierirews dé HOVO,. quostlons of law and the Elpproprrateness of a partroulal sanet1on :
| However wrth lespeet to the ﬁndmgjs of I act the approprrate standard of Judicial ; revrew requlres.
' that we defel to the Commrttee unless the ﬁndrngs are not supported by "rehab]e probatlve and
. substantra] ev1dence on the-whole record " Id W1th regdrd to thls standald the Court in In re' =

Bmwn 166 W Va 226 236 27’3 S E. 2d 567 572 (1980) stated “[M]ost eourts w111 grve some -



. welg:,ht to Lhe 1ecommendat10ns of the Eihlcs Commlttee that conducts the 1e111statement hearmg_
srmply because [he Commlttee havmg hecud lhe wrtnesses is'in-a betlel posmon to evaluate o

_ theu testlmony Thrs does not ‘mean- ﬂ’ldt ihc eourt 1s foreclosed ﬁorn makmg an mdependenr_' 3

- assessment of the recom’ but it does mearn absont a. showmg of some mlstake of law ¢ or arbltraty L

dssessment of lhe facts sueh rccommendatrons made by the Ethlcs Commlttee in regard to
remstaternent of an attomey are 10 be glven substantlal 001151derat10n T ardyj’ X State Bar 27_ :
: ,Cal 3d 395 6]2 P. Zd 919, 165 (,al Rptr 829 (1980) In re Wzgoda 77 Ill 2d 154 [32 Hl Dec _

341] 395 N E 2d 571 (197)) [n re Hlsxs 3(8 Mass 447 33’5 N E 2d 429 (1975), [n re Freedmcm _

406 J.\/ﬁeh..'”256_,- 2_7’-_,-']\ w.2d 63 (18 793;. cz‘mun ()j uarrmgron '3 3 V ' 5 '9 3()7 A2d ]61_ '

wn
o~
SV

.(1976’) " (Emnhams . ded). T

-

.'_D

ignor th'eso'reeommendations and con uSrOu d renoer the
' Commntoes 1mporta11t adjudlmtory role a useless gestme dnd deprlve thrs Court of the 111ost

1mp01tant benefit of its colleetlve and evaluatrve judgnem See McCorkle 452 S E. 2d al 380

The Subcommlttee heald two days of [cstlmony, recelved cv1dence ﬁom both. 51des and o

.- :plesented. to this Court a recommended dlsposrtlon that recelved the oonscnt of bolh =
| Complalnant dnd Respondent ]n lhls mstancc we are requestrﬁg that the Court recogmae the :
.plocedure 111at Wc}.S undertaken by the Subcommlttoe the Offioe of. Drsmphnary Counse] and the..
- Respondeut in prowdmg this Court a Iorm Stlpu]ated and Recommendod Dlselphne As the‘
Court stated in McCorkle 1o i gnme these 1ecommondailons cmd c011clusrons would rendel the..
Sﬁbcomnnttees llrnportdnl adJudlc,atory 1ole a useless geslure and remove from the proces.s tho
judgmcm of the admlmstratwe body that is in’ the "best posmon to ovaluate” the testlmony
presented by both pdrtles Brown 273 S.E. 2d at 572 ReSpondem has never been the subj ect of
.any ethlcal complamt or- dlsmphnary proeeedmg in - any Julrsdlctron mcIudmg his home

: lellSdlCthI‘l the I] hno1s State Bar Th1s pl ior upstandmg ser vice coupled Wlth the cir cumstantlal



‘- neture of the revx.(.ienee 1n support of the C01.-nplamt.1ed ;the Complamaot to consent to the J omt": o

i-StlpuIated and Recommended DlSC]phnC proposed to the Couﬂ by thc Subcommrttco Wlth B -_
| .furthe1 consent of the Respondent The Ofﬁce of Di smphnwy Counsel as well as 1he Hear mg,-;__
'Panel Subcommlttee of the L'twyer Dl.sc:]phnary Board are’ ol" ihc 0]311]1011 based uf)cnq ;

| allegatlons ond demais of aI]egatlons contamed m the pleadmgs as w.oll es its’ .mvestlgatlon into .:. .:. _
the uoder]ylng facts son oundmg the complamte fi Ied dgamst Respondent as Well as the eV1donce '
recelved at the two day hcanng, that lhe 1eeommended sa.nctlons are appropnate. under fhe |

cncumstances and the rnost app1 op] idte: resolutlon of lhiS mauer s

BN A CZ'ONCL'US'IO-N .

Whorefore based upon the forcgomg, the deyer D1sc31phnary Boa.td respecifuﬂy

- _requests that f:hlS Couri dccepts the recommendation of the Hearmg Panel Subcommltiee as S

. consentod to by the Complamani and the Respondent '

Lawyer D.csczplmary Board
By counsel '

o -W Henry Jermgan Ir. (WVSB #]884)
o Brace R. Mullett (WVSB #8834}
- Specwl Lawyer Disciplinary Counsel

DINSMORE & SHOI—IL LLP
900 Lee Street -

- Huntington Square, Sulte 600

Charleston, WV 25301

‘Telephone: (304)-357-0900'.
_.Facsnnlle (304) 357:0919.




D n4za0v1 .

' CERTIFICATE OF SERVICE

ThIS is to certlfy that I; Brace R Mulleu, DpCCIﬂI Lawyer Dlsc1pl1nary Lounsel have th1s ”

. _ day, the. 17th day of December 2004 served a true copy of the foregomg "BRIEF OF THE

o LAWYER DISCIPLINARY COUNSEL" upon

_ James McQueen Esq :
McQueen Harmon & Murphy, L C
- P.O.Box'1831: ©
- Charleston, WV 25327 1831
- Counsel jor Respondent

 BraceR. Mullett (WVSB #8834)' |



