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THE KIND OF PROCEEDING AND NATURE OF THE
RULING IN THE LOWER TRIBUNAL

The parties were divorced by Order entered in the Circuit Coutt of Wood
County, West Virginia, on Februaty 16,2000, On December 16, 2003, the Appellant filed a
Motion for Modification of Child Support and Spousal Support wherein she sought a
recalculation of child support and the entry of an Order requiting the appellee to pay her . ..
incident to spousal suppott, the amount of what he paid to secure COBRA directly to her rather
than toa privglj_t__. insurance catrier to enable the Plaintiff to pay for medical expenses not covered
by Medicare.” On January 26, 2004, 2 hearing was held befote C. Datren Tallman, Family Court
Judge, and upon hearing the evidence presented and the arguments of Counsel, the Court denied
Appellant’s petition for modification of child support but otdered Mr. Metz to pay Mts. Metz,
incident to spousal support, a monthly amount equal to the COBRA insutance premium
payment in December, 2003, The Appellee filed 2 timely Petition for Appeal in the Circuit Court
of Wood County, West Virginia and by Order entered on April 9, 2004, the Honorable George
W. Hill detetmined the Family Court Judge had no jurisdiction to modify Mr. Metz’s spousal
suppott obligation to the Appellant and teversed the tuling of the Family Court Judge. It is
from this Order that this appeal is brought. |

IIL.
STATEMENT OF FACTS

Incident to their divotce, the patties entered into a wtitteri settlement agreement
ptepated by counsel for the Appellant, wherein the patties determined their personal and
propetty sights. By Otder entered on Febtuary 16, 2000 the parties were divorced and the
wiitten agreement was received by the Court and paragraph nos. 3 through 24 were made an

Otzder of the Court.



B
B
{

At the time of her execution of the agreement, the Appellant suffered from

“12)From and after the mutual execution of the
Agreement, incident to alimony, the Husband shall maintain in
full force and effect the policy of hospitalization, major medical,
and  dental insurance curtenily maintained through his
employment, pursuant to the provisions of the Consolidated
Omnibus Budget Reconciliation Act of 1985 (COBRA), coveting
the cost of hospitalization, health cate and dental care for e
Wite, and shall take ail necessaty action, mcluding payment of the.
monthly premium payments to secure the benefits of said policy
for the benefit of the wife; said alimony obligation to continue _
until the Wife remarries or dies, ot until the Hushand sooner
dies."

"From and after the mutual execution of this Agteement,
for a term and period of thirty-six (36) months, the obligation of
the Husband pursuant to this patagraph shall be the entire
amount of the monthly premium payment. From and after the
31% day of January, 2003, the obligation of the Husband, putsuant
to this paragraph shall not exceed the amount of the monthly
premium payment for Januaty, 2003: the wife shall thereafter pay
the remainder of each monthly premium payment.”

Lopus and had medical insurance coverage under the Appellee’s’s medical insurance policy. M.
Metz agreed to assist Mrs. Metz in maintaining medical insurance coverage and, incident thereto,

paragraph no. 12 of the sepatation agreement as adopted by the Court provides that:

Putsuant to the agreement of the pasties, for the next 36 months Mr. Metz

maintained medical insurance coverage for the appellant through his employer and paid the
entire amount of the appellant’s monthly insurance premium, which, in December 2003, was
$296.00. In January 2003 at the conchusion of the coverage period required by the Consolidated
Omnibus Budget Reconciliation Act of 1985 (COBRA), the Mr. Metz’s medical insutance carrier

terminated coverage for the Appellant. F ollowing the termination of her insurance covetage

undes Mr. Metz’s policy,

accordingly Mr. Metz’s ceased making a monetary contribution toward payment of an insutance

policy premium,

Mrs. Metz was unsuccessful in obtaining a replacement policy and
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Mrs. Metz filed her petition for modification in December 2003 and asked the
Family Court to modify its pior order and to require the Appellee to pay her directly 2 sum
equal to the COBRA insutance premium payment in December, 2003 rather than contribute
toward payment of a medical insutrance policy premium for her as previously agteed by the
parties and otdered by the Court,

At the heating of her motion, the Appellant testified that she had no private
medical insurance but was covered only by Medicaid. Medicaid provides hospitalization and
medical care for the appellant but no prescription benefits. Mrs. Metz further testificd. that while
she had attempted unsuccessfully to contract for full medical insurance coverage, she had made
no attempt to obtain a medical insurance policy providing only presctiption coverage. In
tesponse, the Appellec argued that paragraph no. 10 of the agreement of the parties deprived the
Coutt of jutisdiction to modify its award of alimony:

“10. From and after the mutual execution of this

Agreement, incident to alimony, the Husband shall pay nothing

to the Wife. By the mutual execution of this Agreement, the Wife

knowingly, intelligently, and voluntarily waives any claim she

might have against the Husband fot an award of alimony, except

as set forth in Paragraph No. 12, below." _

"By the mutual execution of this Agreement, each of the

patties stipulates and agrees that no Coutt shall hereafter have

judsdiction to modify this permanent and irtevocable waiver of

alimony.”

Upon heating the evidence ptesented and the arguments of Counsel, the Family Coutt Judge
rejected Appellee’s position and concluded that:
“The Defendant owes to the Plaintiff the amount of what
he was paying for COBRA covetage for the Plaintiff as of January,
2003, irregardless of whether she is paying an insutance preminm

or using the spousal support for an offset to her medical
ptescriptions.”



Mr. Metz was then ordeted to pay the Appellant the sum of $296.00 (the monthly amount of
the medical insurance premium in January, 2003) pet month as spousal support until such time

as the Appellant remarries ot dies, ot until the Appellee dies,

IIL.
ARGUMENT

This Court held in its sole syllabus point in Carr» Hancock, W.Va. . 607 S.F.2d

803, that:
“In reviewing a final order entered by a citcuit court judge upon

review of, ot upon 2 refusal to review, a final order of z family court

judge, the Supreme Court of Appeals reviews the findings of fact made

by a family court judge under the cleatly erroneous standatd, and the
application of law to the facts under an abuse of discretion standard, and

reviews questions of law 4z nore. W.Va. Code, 51-2A-15(h)”

The Family Court Judge was cleatly erroneous and abused his diécretion when he
modified the proviéions of the propetty settlement agreement and ordered the Appellee to pay
the Appellant alimony in the amount of $296.98 per month. | i

Paragtaph number 12 of the agreement of the patties requites Mr. Metz to
maintain medical insurance on Mes. Metz thtough his place of employment and to pay the full
premium for that insutance for a petiod of 36 months. Beginning in the 37* month, “... the
obligation of the Husband, pursuant to this patagtaph shall not exceed the amount of the :
monthly premium payment for January, 2003; the wife shall thereafter pay the remainder of each
monthly premium payment.” Patagtaph number 10 of their agreement ptovides that aside from
this obligation to conttibute toward payment of the Appellant’s medical insurance premium ... |

the Wife knowingly, intelligently and voluntarily waives atty claim which she might have against

the Husband for alimony...” and further provides that, “By the mutual execution of this

agreement, each of the patties stipulates and agrees that no Coutt shall hereafter have

jutisdiction to modify this permanent and itrevocable waiver of alimony.” Contrary to the



- agreement of the parties as adopted by the Coutt, on February 24, 2004, the inmily Couzt Judge

modified the original order to provide that, “The Defendant owes to the Plaintiff the amount of
what he was paying for COBRA coverage for the Plaintiff as of January, 2003, irregardless of

whether she is paying an insurance premium or using the spousal suppott for an offset to her

- medical prescriptions.”

West Vitginia Code Sec. 48-9-1 6(a), now 48-6-201 (a), provides in pertinent patt,
that a separation agreement may, ... contractually fix .., whether a Coutt shall have continuing
jutisdiction...” over issues regarding alimony and spousal support. The parties agreed and the
final order ptovidéd that: “By the mutual execution of this agteement, each of ﬁ1e parties
stipulates and agrees that no Court shall hereafter.have jutisdiction to modify this petmanent
and irrevocable waiver of alimony.” West Virginia Code Sec. 48-2-16(2), now 48-6-201(b) further
provides that an award of a]imc;ny' set forth in a property settlement agreement is subject to
modification, “... uuiess there i5 some explictt, well e)gaﬁm;f.reci dear; plain and inambiguons provision fo the
cortraty set forth in the m;zﬁ-appmm;d Separation agreement or the order Lranting the divoree.” How much more
explicit, well-expressed, clear, plain and unambiguous can you be than, “From and after the mutual
execution of this Agreement, incident to alimony, the Husband shall pay nothing to the Wife. By
the mutual execution of this Agreement, the Wife knowingly, inielligently and voluntarily waives
any claim which she might have against the Husband for alimony except as set forth in
Paragfaph No. 12

Nor do the provisions of West Virginia Code Sec.48-2-15 (b)(4), now 48-5.
606, provide a basis for the Family Court Judge’s decision: «, -+ That the designation of
Insurance coverage as alimony under the provisions of this subdivision shall not, in and of itself, give rise

to a subsequent modification of the order to provide for alimony other than insurance for coveting the

costs of health care and hospitalization.”



When read in its entirety, the separation agreement of the parties is clear and
unambiguous and this Court has consistently held that the language of a contract must be

accorded its plain meaning and, where plain, the language must be given full effect. Stone v

National Surety Cotporation, 147 W.Va. 83, 125 S.E.2d618 (1960); Chtistopher v United States

Life Insurance Company, 145 W.Va, 707. 116 S.E.2d 864 (1960); Mitchell v Metropolitan Life

Insurance Company, 124 W.Va, 20, 18 S.E.2d 803 (1942).

Clearly, upon expitation of the otiginal 36-month petiod, Mr. Metz’s only
obligation to provide SUpport to Mis. Metz is to contribute an amount not less than “the
amount of -the-moﬁth—ly" premiuti payment for January, 200..3,”"toward payment of 2 health.
insurance premium for'a policy covering Mrs. Metz ﬁﬂtﬂ such time as she remarries ot dies, ot
until the Appellee sooner dies. This is an obh’gatioﬁ he still stands ready to honor. Tt requires a
petversion of logic to find in the words of the separation agreement an obligation on the part of
Mt. Metz to make a direct payment to Mrs. Metz when the she is not maintaining 2 medical

insutance policy for which she makes a premium payment. In Jessee v Aycoth, 202 W.Va. 21 2,

203 S.E. 2d 528 (1998), this Coutt held that, “... the mere fact that parties do not agree to the

construction of a contract does not render it ambiguous (syl. pt. 2) “Ambiguity in a contract
consists of susceptibility of two ot more meanings and uncertainly as to which was intended;
mete mformahty in phraseology or clumsiness of expression does not make it amblguéus if the
language i 1mp01ts onte meaning or intention.” (syl pt. 5). Nowhere in the parties’ agteement does
it provide that Mt. Metz shall pay Mrs. Metz an amount equal to the premium payment for
Jatmary 2003 if she does not have an insurance premium payment.

Appellant apparently agtees that the Family Coust had no jutisdiction to modify
the otder of spousal support. In her brief to this Coutt, the Appellant mis-characterizes the

modification of Appellee’s spousal support obligation as metely an enforcement action, By



doing so, she hopes to testore the Family Court’s jutisdiction over mattets, which the partics had
-agreed the Court should have no jutisdiction. If the Appellant truly believed this to be the case,
why did she not proceed by a petition for contempt; why did she not request a judgment for

accrued arrearages? The answer of course is because this is a modification. The clear intent of

10 50 order now clearly constitutes a modification of the pfiqr order of the Court. A
modification specifically prohibited by the agreement of the parties and one the Family Coutt
has no jutisdiction to order.
Iv.
CONCLUSION
For all of the foregoing reasons, the ruling of the Circuit Court of Wood County,

West Vitginia should be afﬁrmed and for such other relief as this Court may deem proper.
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that he served the foregoing and heteto
annexed Appellee’s Brief upon the Appellant by mailing, postage prepaid, a true copy of the

same to her counsel of record at the addtess indicated helow, on this 2.:.5 /day of Match

2005.
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