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IN THE SUPREME COURT OF APPEALS OF THE STATE OF WEST VIRGINIA
ALBERTE, RUBLE, |
Administrator C.T.A. of the Estate of
MARY ALVERTA GREEN,
" APPELLEE (PLAINTIFF BELOW),
V8. | DOCET NO. 32506

ALBERT E. RUBLE, BETTY RUBLE,
Etals.,

APPELLANTS (DEFENDAN TS BELOW).
FROM THE CIRCUIT COURT OF MONONGALIA COUNT .Y, WEST mGINIA,
BRIEF OF THE APPELLANTS MAUDE COPELAND AND DONALD COPELAND
TO THE SUPREME COURT OF APPEALS OF WEST VIRGINTIA

Comes Now your Appellants, Donald Copeland and Maude Copeland, by and through
their attorney, James W. Courrier, Jr., to respecifully pray that this Honorable Court grant relief
from an adverse decision from the Honorable }ﬁdge Robert B. Stone in the above-referenced
case from the Circuit: Court of Monongalia County. This Aﬁpea.i is presented as a matter within
the jurisdiction of the Court as provided by the 'Constitution of the State of West Virginia, and

the West Virginia Rules of Appellate Procedure.

KIND OF PROCEEDING AND NATURE OF RULING BELOW
This matter comes to the Court following a Petition for Declaratory Judgment filed on
behalf of Albert E Ruble, Administrator C.T.A. of the Estate of Mary Alverta Green in the
Circuit Court of | Moﬁongaii_a County on November 16, 2000, and an Amended- Petition for
Declarato-ry Tudgment filed on February 2, 2001. The Petitions sought the Court’s interpretation
of ﬂle holographic will of Mary Alverta Green to determine the proper distribution of the

property under said will. The Appellants herein, Maude Copeland and Donald Copeland, who
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are cousins and heirs at law of the aforesaid Mary Alverta Green, seek to reverse the decision of |
the lower Court that d_erﬁcd the distribution of any estate assets to the listed heirs at law based on
the Court’s interpretation of the will’s residuary clause.

STATEMENT OF THE FACTS

Mary Alverta Green died in Monongalia County, West Virginia on September 15, 1999,
On October 18, 1999, Albert E. Ruble was appointed Administrator C.T.A. of the Estate of Mary

Alverta Green by the Clerk of the County'Conunission of Monongalia County, and on the same

Green. The purported holographic will of Mary Alverta Green was dated September 24, 1994,
and contajned an additional date of revision of January 19, 1995, This will was accepted by the
Clerk’s Office and filed in Will Book 98, page 480. (Attachment “A™),

The will clearly lists Jacob Mullett, Jeremy Potter, Mark Cappillini, Brenda Cappillini, Steve.
Brannon, Christine Brannon, Robert DeClerico, and Philip Richel ¢/o Herod Funeral Home as
beneficiaries. Jacob Mullett was given $5,000.00 “for personal services during illness.” Jeremy-
Poﬁer was granted $500.00. The will specified $500.00 each was to be given to the decedent’s
“caring ngighbors;’ who were liéted as Mark and Brenda .Cappellini, Steve and Christine
Brannon, and Robert DeClerico. Philip R_ichél, on behalf of the Herod Funeral Home in Pt.
Marion, Pennsylvania, was to receive $5,000.00, presumé,bly for Mrs. Green’s anticipated
funeral expenses. Albert E. Ruble and Betty Ruble are not mentioned in the text of the will, but
their names are added below the final paragraph with an arrow from the start of Albert’s name to
the word ;‘hﬁirs” at the end of the next to last sentence of the will. The applicable sentence reads
as follows: “ ﬁppaint the .Hui.ltingon (sié) Bank as my administrator to hold monies not

designated in a trust find to pay all bills at 527 Martin for the heirs,” The Rubles are not related
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to Mary Alverta Green, and are not heirs according to West Virginia’s statute on descent and
distribution (West Virginia Code 42-1-1 ef seq.).

' The decedent, 4Ma:ry Alverta Green, was a widow; died without issue; had no surviving
siblings or. issue of any siblings. Ms. Green did have a surviving paternal aunt and several
cousing, two of which are Maude Copeland and Donald Ccpeiand of Mineral County, West
Virginia. Despife contentions of the Administrator C.T.A., Ms. Green was not estranged from all
of her family, a.s_Maﬁde Copeland still maintained a correspondence with her.

On February 2, 2001, Circuit Judge Robert B. Stone issued an Order in which he declared
that the specific bequests in the holographic will of Mary Alv&rfa Green ($5,000.00 to Jacob
Mullett; $500.00 to éat;h of the .foliowing: Jeremy Potter, Mark Cappillini, Brenda Cappillini,.
Steve Brannon, Christiz_le Brannon, and Robert DeClerico) were valid and should be paid. In
addition, the $5,000.00 bequest to Philip Richel ¢/o Herod Funeral Home was in the form of a
certiﬁéateof deposit and was previously delivered to the Herod Funeral Home upon Ms. Green's
death. The Court ﬁlrther ordered that the Adﬁinisﬂator_ C.T.A. serve a copy of the various
process in the case, including a Notice of Hearing, upon all ascertainable descendants of Mary
Alverta Green, .who.may possibly be heirs to the Estate of Mary Alverta Green.

The Administrator C.T.A., through counsel Raymond G. Frere of Mdrgantown, then filed
an Amended Petition for Declaratory Judgment seeking a determination of the following issues:
“a) Is the Holographic Will of Mary Alverta Green a valid Will?; b) If the Holographic Will of
Mary Alverta Green is determined to be valid in whole of in part, what is the Court’s
interpretaﬁon of said Will as it pertains to the named beneficiaries?; ¢)If the Holographic Will of
Mary Alverta Green, or any part thereof, is determined to be invalid, what is the proper

distribution of the estate?”




A hearing was held in this matter before Judge Robert B. Stone on March 8, 2001, with
the Petitioners hercin; Maude Cepeland and Donald Copeland, appearing through counsel James
W. Courriei‘, Jr. The Petitioners had préviousl_y ﬂI_ed an Answer to the Amended Petitioﬂ for
Declaratory.ludgment; in which they asserted their helief that the Rubles were not properly
beneﬂciaries uﬁder the will and that portions of the will were forged or improperly executed.
After the hearing, on or about March 14, 2001, the Petitioners also filed with the .Court a Motion

for Handwriting Analysis. The Court made its rulings on the entire case on May 7, 2004.

Albert
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Within this Ordar.(Aﬁach nent “B”), the Court found the residue clause to be valid as t
and Betty Ruble, and thus ordered the residue of the Hstate to be distributéd to the Rubles. The
Court further denied the Motion for Handwriting Analysis filed by the Copelands because the
will was found to be valid and completely in the handwriting of the decedent.

ASSIGNMENTS OF ERROR

L WHETHER THE CIRCUIT COURT ERRED IN CONCLUDING THAT THE |
RESIDUE OF MARY ALVERTA GREEN’S H()LOGRAPI—HC WILL SHOULD BE
DISTRIBUTED TO ALBERT AND BETTY RURBLE.

1L WHETHER THE CIRCUIT COURT ERRED IN DENYING THE MOTION
FOR HANDWRITING ANALYSIS FILED BY MAUDE AND DONALD COPELAND.

II.  WHETHER THE CIRCUIT COURT ERRED IN.FAILING TO GIVE PROPER
LEGAL SIGNIFICANCE TO THE TERM “HEIRS” AS USED BY MARY ALVERTA

~ GREEN IN HER HOLOGRAPHIC WILL.
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ARGUMENT
L. THE CIRCUIT COURT ABUSED ITS DISCRETION IN CONCLUDING THAT THE RESIDUE OF

MARY ALVERTA GREEN’S HOLOGRAPHIC WILL SHOULD BE DISTRIBUTED TO ALBERT AND

BETTY RURBLE.

The Appellants do not dispute that holographic wills are permitied under West Virginia

law if created in compliance with the requirements of West Virginia Code 41-1-3 and cases in

the tradition of In Re Estate of Briggs, 148 W.Va. 294, 134 SE. 2d 737 (1964); nor do

Appellants dispute that new portions added to a holographic will done in the handwriting of ihe

decedent may be valid and create a whole new reading of the will (LaRue v, Lee, 63 W.Va. 388,

60 S.E, 388 (1908)). However, the Appellants do dispute that the requirements of establishing a

holographic will were met in full in this present case and that the altered portion of the will of

Mary Alverta Green was in her own handwriting.
First, one requirement cited in West Virginia Code 41-1-3 and in relevant case law is that
the holographic will be wholly in the handwriting of the testator. The burden of establishing that

a will is written wholly in the handwriting of the testator rests on the proponents of such will.

Canterberry v. Canterberry, 120 W.Va. 310, 197 S.E. 809 (1938). In this case, the proponents of

the will would be those attempting to establish that Albert and Betty Ruble are the proper

distributees under the will’s residue clause. No one supporting such position has presented any -

evidence that the portion added to the will of Mary Alverta Green, this being an arrow going
from the word “heirs” in the will’s last paragraph to the added words “Alhert + Betty Ruble, 617

Elmira St. Morgantown,” was in the handwriting of Mary Alverta Green. Because no such

- evidence was presented, the Court erred in declaring on its own that the will was wholly in the

handwriting of the decedent.
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Secondly, it is clear th&t Mmy Alverta Green intended to change portions of her will by
scratching. through nine lines that were presumably in her original text. However, it is significant
that when she did so, she demonstrated her understanding that suéh cha,nges may be. questioned
at a later time, and thus included after such ré&ision “corrected by M. Green 1/19/95.” 1 is
equally significant, then, that the added words “Albert + Retty Ruble, 617 Elmira St.
Morgantown,” ﬁlong with an arrow going to the word heirs, contain no such notation of
correction, a date, or Mary Alverta Green’s signature or initials. This conspicuous absence of
such language in the face of the usé of such in the other correction supports the position that
someone else other than Mary Alverta Green added the reference to Albert and Beﬁy Ruble.

Finally, it is important to note that the names Albert and Betty Ruble are mentioned no-
where ¢lse in the will. The Rubles are also not heirs at law of Mary Alverta Green. It would
seem likely that if Mary Alverta Green intended to leave the balance of her estate to someone

other than her natural heirs, she would have specified such as she did with the eight specifically

named beneficiaries whose bequests were previously ordered to be paid by the Court.

For these reasons, the lower Court erred in declaring that the residue of the estate of Mary
Alverta Green should be paid to Albert and Betty Ruble.

. THE COURT ERRED IN DENYING THE MOTION FOR HANDWRITING
ANALYSIS FILED BY MAUDE AND DONALD COPELAND., |

Because there wa,s.npt satisfacto_fy eﬁdence before the Court to prove that the additions
to the holographic will of Mary Alverta Green were wholly in her handwriting, Maude and
Donald Copeland moved the Court to provide for a proper handwriting analysis of the disputed
portion. This motion was denied with no further explanation ather than the Court’s cursory

conclusion that such analysis was not necessary because “the handwriting is wholly that of the
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deceased.” Circuit Court Order, page 7. This conclusion by the Court obviously begs the

question, in that it denies a reasonable request to provide evidence of the issue in dispute by

simply stating that the issue has already been decided, despite the fack of any evidence on the
subject.

Previous cases by this Honorable Court illustrate the need to ilticit testimonial evidence 7
concerning questions in wxll disputes which cannot cleérly be resolved by a reading of the face of
the will itsetf The Court in these cases recognizes the complications in ﬁscertajning the validity

of a will, and moreover that of a holographic will. Maxwell v. Ford, 103 W. Va. 124, 136 SE.

777 (1927); Papenhaus v. Combs, 170 W.Va. 211 (1982). In Papenhaus, the Court noted that the

exclusion of relevant evidence reg&rdmg the interpretation of a holographic will, even when the
nature of such evidence was not prnperly offered by the proponent, was revers1ble error. Here,
the Appellants, Maude and Donald Copeland, properly indicated to the Court the disputed
pmvisions of the will and their desire to have an expert examine the portions at issue to allow the
Court to make a full and mformed mlmg on the matter.

Therefore based on the above considerations, the ruling of the Court denymg the Motion
for Handwriting Analysis, and the exclusion of such evidence from the Court’s determination, is
reversible error hére.

I0. THE COURT ERRED IN FALLING TO GIVE PROPER LEGAL
SIGNIFICANCE TO THE TERM “HEIRS” AS USED BY MARY ALVERTA GREEN IN
HER HOLOGRAPHIC WILL.

It is clear ﬁgm West Virginia law that, when examining the meaning of wills, techniﬁal

words or phrases should be interpreted in accordance with their technical, legal meaning. Weiss

10
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v. Soto, 142 W.Va. .783, 98 S.E.2d 727 (1957). The presumption is that the decedent understood

ﬂle words she used and that she intendé_d them to have their 'usuai, legal ‘meaning;

In the present éaSe, the decedent used the term “-heirs.” in the final paragraph of her
holographic vﬁll. In the case of Giles v. Von Cain, 93 W.Va. 632, 117 S.E. 488 (1923), this
Court heid that the word “heirs™ will be interpreted té mean “distributees”, and thus the property
would pass according to the State’s statute of distribution. Likewise, in the present case, the
word “heirs” should be given their technical, legal reading. In so doing, Maude and Donald
Copeland, aiéng with several other heirs at law, would be construed as the proper distributees of
the residue of Mary Alverta Green’s estate and take in accordance with the State’s distribution
statute.

CONCLUSION

The lower Court efrgd in its interpretation of this holographic will. The Court failed to
properly recognize the significance of the failure of the added portion at issue to be signed and
dated, as was the other correction made by the decedent. The Court also erred in failing to order
a handwriting analysis of the disputed will to provide full evidence for the Court to consider.
Finally, the Court erfed in failing to assign the legal and technical meaning to the term “heirs,”
thus excluding the proper legal heirs from taking under this will. Therefore, the Appellants
respectfully request that this Honorable Court reverse-fhe decision of the lower Court or, in the
alternative, remand the matter for further action by the lower Court. |

MAUDE COPELAND and DONALD COPELAND
By Counsel

James W. Courrier, Jr.
Attorney for the Appellanis
P.O. Drawer 458

Keyser, WV 26726
(304)788-0300; WVSB # 6300
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IN THE CIRCUIT COURT OF MONONGALIA COUNTY WEST VIRGINIA
- DIVISIONNO.1

ALBERT E. RUBLE, -

- Administrator C.T.A of the Estate of

MARY ALVERTA GREEN,
Petitioner,

Civil Action No. 00-C-528
_ _ : ' Honorable Robert B. Stone
ALBERT E. RUBLE, BETTY RUBLE, JACOB ' : '
MULLETT, JEREMY POTTER, MARK CAPPILLINI,
BRENDA CAPPILLINI, STEVE BRANNON,
CHRISTINE BRANNON, ROBERT DeCLERICO,
and PHILIP RICHEL C/O HEROD FUNERAL -
HOME, MAUDE COPELAND, DONALD COPELAND,
KATHRYN EVANS, BETTY LOU GREEN, '

~ JAMES GREEN, MARY M. BISHOP,

RAYMOND ABERNATHY MARY MARGARET
SULLIVAN MARTHA LLANCASTER, INEZ
DEELEY, and all Unknown Heirs of the ESTATE
of MARY ALVERTA GREEN, |
Respondents.
ORDER

- On November 16, 2000, .petitioner filed & Petition for Declaratory Judgment askiﬁg the

Court to answer several questions regarding the validity and interpretation of a holographic will.

A hearing was held on January 19, 2001, and the Court entered an Order on February 2, 2001,

determining the specific bequests set forth in the holographic will of Mary Alverta Green to be
' . : I
: [
valid and immediately payable. The Court also ordered counsel for the petitioner to serve all

ascertainable descendants of Ms. Green; thereby giving them notice of the pending action and

giving them an opportunity to take part in a hearing to determine the validity of the residuary

clause of Ms. Green’s holographic will. An Amended Petition for Declaratory Judgment was .

filed on Febméry 2, 2001, which incorporated the Court’s rulingrentered on the same day and




which was served be certified mail upon all ascertainable heirs. Several heirs filed answers, or

'lct't'ers that this Court rjonstruec as answers, to the Amended Petition. A hearing was held March
8, 200.:1, to addfecs the rc-maini.ng issﬁe of the validity of thc.residuary clause in Ms, 'Gfecn’s
holographic will. |

This Court has rev1ewed the court ﬁlc the relevant case law, and the arguments made by
thc parties. For the reasons set forth in the followmg Order, the Court finds the residue clause of
the holographic will to be valid and accordingly, the res1due of Ms. Green’s estate shall be |
dlqtrzbuted to the Albert and Betty Ruble in accordance with the terms of the hclographlc will.

| Discussion

| Mary Alverta Green died in Monongalia County, West Virginia, on September 15, 1999.
On October 18, 1999, Albert E. Rublc was appointed Administrator C. T. A. of the Estate of -
Mary Alverta Green. On fhct same date Albert E Ruble presented and offered for prcbate the

holographic Last Will and Testamcnt-of Mary Alverta Green, dated September 24 1994, The

Clerk of the County Commission of Monongaha County, West V1rg1ma, received thc affidavits

of two (2) witnesses, Jern S Walls and Susan M J ohnson vcnfymg that they were acquamted

with Mary Alverta Grecn du:rmg her hfet.tme and were familiar with her handwntmg and

'sigr_laturc, and that they believed the handwriting and signature signed to the holographic will

 offered for probate were her genuine handwriting and signature. ‘This holographic will was then

accepted and admitted for probate and ordered to be recorded as the last will and testament of

' Mary Alverta Green.

There appears to be no dispute that the original holographic will of Mary Alverta Green

was written in her own ha.ndWriting and signed by her, The issues raised by this declaratory
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 action involve certain portions of the will which have been clearly crossed out and the addition of
a handwritten portion indicating that Albert and Betty Ruble Wererth_e inten_déd‘ heirs of what

" amounts to the residuary clause of the will. This Court’s.drder of February 2, 2001, effectively

recognized the will as valid as all of &
the Court to .be diéburse.d by the Administrafdr of the Estate. The remaining issues are whether
the will reffectively Eequeaths thé_ residue of the estate, an.d, if so, who are the beﬁeﬁciaries.'

The will Qs initially written “béque&fﬁ_eci” (sic) real estate at 527 Martin Streét to several
in_div*idu.als and appeared to account for the distribution of ﬁxr’nishings and pe’rso'nal effects. That
poftidn of the will was éubsequently clearly deleted Ey repeated, heavy strike overs. At the end
of the delete’& portion there is written “(_:orrected by M. Green 1/19/95.”

The last paragraph of the holographic will as'origin'ally written by Mary Alveﬁa Green
reads as follows: | |

I appoint the Huntington B;cmk as my administrator fo- hold monies not dési gnated -

in a trust fund to pay all bills at 527 Martin for the heirs. Also in case of dire need they
be alloted (sic) withdrawals as deemed nec. by the Adm. ' -

- Additionally, written under this paragraph, with an arrow clearly connected to the word “heirs” in

the above-quoted paragraph, is the following designatioﬁ: “Albexl'tr& Betty Ruble, 617 Elmina St.

Morgantown.” The critical issues, then, as noted above, appear to be whether the above-quoted

- pardgraph is sufficient to dispose of the residue of the estate and, if so, who is to receive the
oel

residue.

A review of some of the legal principles governing the vaiidity and interpretation of
holographic wills is helpﬁll to the Court in resol’ving these issues. Holographic wills are valid in

West Virginia if they are wholly in the testator’s heindwriting and signed. The third and final

3
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requirement for a valid holographic will is that the handwriting must evidence & teétamentary

intent. Charleston National Bank v. Thru the Bible Radio Network, 507 S.E.2d 708 (W.Va.

1998); citing Syl. Pt. 1 In Re: Estate of Teubert, 171 W.Va. 226, 298 S.E.2d 456 (1982); W.Va.

Cada & A1
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property; any language which clearly indicated. the testator’s infention to dispose of his property

to certain persons, either named or ascertainable, is-sufficient. Siefertv. Sandexs, 358 S.E.2d 775

.(W.Va. 1987); citing Syl 'Pt. 1 Runyon v. Mills, 86 W.Va. 388, 103 S.E.2d 112 (1920); Syl; Pt.3 ]

Taubert, supra. There is judicial support for holographic wills based on the rule that the law

- favors testacy over intestacy. W.Va. Code § 41-1-3; In Re: Teubert’s Estate, supra

The paramount rulé in construing a will is that the intention of the testator controls and =
must be given effect, unless that_ intention violates some positive rule of law or p_ublic' policy.
Syl. Pt: 4, Weiss v. S.oto, 142 W.Va. 783, 98 S.E.2d 727 (1957). From the pleading.s, including
the various pro se answérs ﬁled in this case, and from _fhe oral testimony presented'to this Couﬁ,

the decedent, Mary Alverta Green, was Widowed; had no children, and had o surviving brbthers :

' aﬁd_siste'rs, all of Whom predeceased her without children. She was survived by extended family,

including an aunt and cousins, who are now named as parties in this amended complaint. They

- are potential heirs of Mary Alverta Green if the holographic will is found ineffective to.di‘spose

of her residual estate. It is also apparent that at the time of her death, Mary Alvertd Green,
. !

although not estranged from all of this extended family, was not close to them, in part because of
not living close to them, making travel and personal contact practically impossible.
On the other hand, it is equally clear that Mary Alverta Green had a close, warm

relationship with her néighbors and friends, Albert and Betty Ruble. It is undisputed that the

4
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~ Rubles provided care and companionship for Mary Alverta Green in her later yearé; The portion

- of the holographic will devising the real property at 527 Martin was stricken and beneath that

deleted portion of the will are the words “corrected by M. Green 1/19/95.” This is consistent

property at 527 Martin to the Rubles.

"The intent of Mary Alverta Gréen becomes clear to the C_ourt.. She wanted the Rubles to

'have the real property at 527 Martin. She decided to take care of this while she was still alive. -

Thus, the initial paragraph in her holographic will disposing of this property to others has been
crossed dut and what appear to be earli-er strike ov.ers and interlineations are also crdss.ed out.
The intent of Mary Alverta Green to eliminate this devise of her- real estate from hér will is clear
and is culminated by hér actually deeding the property to the Rubles.

‘The last paragraph of the will (quoted above) is the disputed par-agr-aph.- Is it sufficient :to
serve as a d-ispositién of her residuary estate? This Court thinks that it is for the reason that: it
appears.rathé‘r clear to the Court that it was the intent of Mary Alverta d:i'gen for that paf_agraph to

serve as such. As first written, the paragraph would have designated the administrator of the

 estate to hold the residue of the estate in a “trust fund” to pay the bills at 527 Martin for the heirs.

Tﬁe subsequent-actions of Mary Alverta Green have effectively eliminated this paragraph. She
convéyed the property to the Rubles and struck out the paragraph that wouid havec%esignated the
“Weirs” of 527 Martin. There are no “bills” of the heirs of 527 Martin tb be paid. Thu‘;, itwas
most understandable and sénsible for Mary Alverta Green to also designate Albert an.d Betty
Ruble, by the addition to hér vﬁll', with the cérmebting arrow to the wﬁrd “heiré,” as the new

heirs. The original intent of Mary Aiverta Green was to benefit the heirs she initially named as
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the devisees df 527 Martin. By replacing those “heirs” with the Rubles, her intent to benefit the
owners of 527 Martin' rezﬁains—fhe owners just changed, presuzﬁaijly because that was the desire
of Mary Alvertg Green. 'I‘hé i-nteﬁtion of Mary Alverta Green controls. This Court finds that
Mary Alverta Green did dpéigna.e Albert and Betty Ruhle as the in individualg that she desired to
receive the rest of her property. |

Furthermore, any.attempt to set upra trust fails, as the purpose‘c‘)f the trust, péying of bills
for 527 Martm has been eliminated by the transfer of that propetty durmg the life of Mary
Alverta Green. ln other words, there could be no intent to set up a trust to pay bills for the helrs
527 Martin. There are no bﬂls no property remaining in the estate and no heirs of the property at |
527 Martin named. |

The designation of the Rubles as heirs was intended as sométhing. The law favor_s testacy
over intestacy. In Re; Estate of Teubert, supra. If the intent of Mary Alverta Green can be |

determined, it should be carried out. It was the intent of Mary Alverta Green to name the Rubles

"as heirs of something. The only parf of the estate that is left is the residue, to which Mary |

Alverta Gfeen inartfully referred in her holq graphic will as “monies not desi gnated-._”' The Court
concludés that by adding the names of Albert and Betty Ruble to the end of .the iést paragréph of
her will, and clearly indicating her intent thﬁt they were heirs of her estate, that Mary Alverta

Green did effectix}ely leavé the resi.due_ of heresfate to them. | | |

The signature requirement is satisfied as Ms. Green signed the will af the bottom and

also added her signature beneath the stricken portion which states “corrected by M., Green

1/19/95.”  The signature requirement in and of itself is not an issue in this case. However, there

is some dispute over the handwriting, particularly the additional'port_ion leaving the residue of the




estate to Albert and Betty Ruble. The Court has thoroughly read and studied the holo graphic will
and the responses of the heirs, listened to. arguménts in Court, and carefully examined and

compared the handwriting. From its review, the Court does not find it necessary to authorize any
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The Court construes the additional designations in the will of Albert and Betty Ruble as
the heirs to be part of the testamentary document. Additionally, the language crossed out by the
‘ t_estatof s not to be construed as part of the will. |
Erasures by the hand of testator in a holographic will is legal
revocation of such portions as are so erased, since it is in the manner
required for a will of that character to be executed; and, for the same
reason, new portions written into such will by hand of testator, his
name remaining in such manner as to make it manifest that it is intended
as a signature, may make the whole as changed a complete and valid
new holographic will of such testator.
LaRue v. Lee, 60 S.E, 388, 63 W.Va. 388 (1908); 129 Am. St. Rep. 978. Therefore, the Court
finds the document to be whoily in the testator’s handwriting, disregards the stricken portion, and
reads the additional added language as part of holographic will,
The Court finds the holographic will written by Mary Alverta Green to be valid and
- accordingly, it should be given its full, intended effect. Because this Court finds the will written
by Ms. Green to be valid and enforceable, all possible claims by any heirs are rendered null and
void. The oﬁly remaining provision to be construed is the written portion dealing with the residue
of Ms. Green’s estate. According to the face of the document from which Ms. Green’s intent is

gl_ea.néd, the residue is to be given to Albert and Betty Ruble. Therefore, the Court ORDERS all

of the remaining funds to be distributed to the Albert and Betty Ruble.
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~-valid and the handwriting is wholly that of the deceased, this motion is DENIED.

petitioner shall provide a copy of this Order to all additional respondents.

Finally, there is an outstanding Motion for Handwriting Analysis which was brought by

counsel for respondents, Maude and Donald Copeland. Based on the above ruling that the will is
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The Honorable Robert B. Stone, Judge -

STATE OF WEST VIRGINIA SS:

|, Jean Friend, Clerk of the Circuit Court and
Family Court of Monongalia County State
aforesaid do hereby certify that the attached
Qrder is a true copy of the original Order
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CERTIFICATE OF SERVICE

I, James W. Courrier, Jt., Attorney for the Appcllants herein, do hereby certify that.a true
._ copy of the foregoing Brief of Appellants was duly served by mailing a true copy thereof, by
United States mail, ﬁrsﬁ class, to cminsel for the Appellees herein, Raymond G. Frere, at his
ofﬁ(:e address of 180 Chancery Row Morgantown, West V1rg1n1a 26505 on this the j_cf_ day of
Fc beu G.rv, 3005,

%) C’wwd

ames W. Courrier, Jr.
/Attorney for the Appellants




