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STATE OF WEST VIRGINIA, cx rel. i AR 2 9 2005
MARY ANN PODELCO, - 2
' _ alo L PEREY IV, CLERK
;'“ML C\ BT Ox /\?“?3—”
Relator, B F e o FRICHIA EALS
| IN MANDAMUS
v, - . | ORIGINAL JURISDICTION
No. 31793

EARL RAY TOMBLIN, President of the Senate;
ROBERT S. KISS, Speaker of the House of .
Delegates; and Office of the Governor of the
State of West Virginia; RICHARD AL KER,
Executive Director of the West Virginia EthICS
Commission; GLENN GAINER, the Auditor of the
State of West Virginia; JOHN PERDUE, Treasurer

- of the State of West Virginia; GREGORY GRAY, Clerk
of the West Virginia House of Delegates; and
DARRELL HOLMES Clerk of the West Virginia Senate,

Respondents.

MOTION OF RESPONDENTS
EARL RAY TOMBLIN, PRESIDENT OF THE SENATE,
AND ROBERT 8. KISS; SPEAKER OF THE HOUSE OF DELEGATES,
ET AL., FOR RECONSIDERATION OF ORDER AND TO
DISMISS THE ACTION AGAINST THE LEGISLATURE

Pursuant to Rule 17(a) and Rule 2 of the Rules of Appellate Procedure, Respondents Earl
Ray Tomblin, President of the Senate, Robert S. Kiss, Speaker of the House of Delegates, Darrell
Holmes, Clerk of the Senate, and Gregofy M. Gray, Clerk of the House of Delegateé, MOVE the

Court to reconsider its order of December 1, 2004, and {o dismiss the action herein as against the




Legislature for the reasons stated herein.

Since 1991, this Court has attempted to fashion and i mpose upon the Leglslature procedural
rules dictating the content of the Budget D1gest and record-making requirements relating to it
creation of‘the Budget Digest. Common Causev. Tomblin, 186 W.Va. 537,413 S.E.2d 358 (1991);
State ex rel, League of Women Voters of West Virginia v. T omblin, 209 W.Va. 565,550 S.E.2d 355
(W.Va. 27001). Yet the Court, in the exercise of its legislative functions to make decisions on the
issuance of rules such as the Rules of Professional Conduct, does not impose upon itself any
requirements_of public discussioh, de;bate and decision even though such rules do have the foree and
effect of law.! Now, by its order of beeember 1, 2004_, fhis Court has directed that the Legislature
submit to a judiciai reView of actions taken by members and eommittees of the Legisleture dﬁring
the creation ef Budget Di gests since 2001 to determine Wl_lether thele gislaﬁve Bfaneh of government
is ccun}:)lying;r with the procedures fashioned and required by the judicial branch of government. The
order goes further, actually purporting to enjoin the approval an.d adoption of a Budget ngest, ifnot -
forever, at least until the December 1 Order is obeyed. |

This Court has no lawful authority to take any of these ections against a co-equal branch of
govemment. The Legislature has its own processes for the approval and adoption of budget digests.
The ﬁower of the legislative branch of government is plenary and it exceeds its constitutional
authority only when it violates restrictions upon it imposed by the Consrzrutzon of this State. Sinee
the processes Wh1ch the Leg1slature has prov1ded for the approval and adoption of its Budget Digests

is not prohibited by the Constitution, the judicial branch of government is therefore barred by the

1. See, Supreme Court of Virginia v. Consumers Union, 446 U.S. 719, 732, 100 S.Ct. 1967, 64 L.Ed.2d 641
{1980). :



doctrine of the separation of powers from substituting its processes for those appfoved by the
Legislature, and is barred from subjecting those leglslatlve processes to judicial review. As a co-
equal branch of govemment the Legislature, its members and staff, may not be compelled to
participate in any manner in a Jud1c1aI review which violates the Constitution, including, but not
limited to, perticipation ey way of submission to subpoenae or subpeenae duces tecum, nor may its
Conferees of Conference on the Budget Bill be precluded from approving and adopting fﬁture
Budget Digeéts.

In summation, there is no la\jvful authority for this Court to either direct the processes by
which the Legislature must fashion the Budget Digest or to require the submission of those processes
to judicial feview. Further, there is no lawful authority fo_r this Court to enjoin acts of members of
the legislative branch in this regard in advance of those actions. As is obvious from the recerd and
the oral arguments had in this action, there is no lawful authority for this Court to appropriate monejr :
to the Ethies Commiséion or anywhere else that may be prayed for by Petitioner, regardless of what
a review of the processes by which the Budget Digest is fashioned may reveal. Therefore, in behalf
ofthe Leglslature the under81 gned Respondents zespecifuily request that the Order of December 1,

2004, be set aside and the Legislature be dlsmlssed from this action.

Barl Ray Tomblin, President of the Senate and
Robert 8. Kiss, Speaker of the House of Delegates,
Darrell Holmes, Clerk of the Senate, and

Gregory M. Gray, Clerk of the House of Delegates

Respondente\
By Counsel
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M. E. “Mike” Mowery, State Bar ID #2665
West Virginia House of Delegates  .__
Rm. 404-M, Building No. 1

1900 Kanawha Blvd. East

Charleston, WV 25305-0470

(office) (304) 340-3256

(fax) (304) 340-3231
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Mark W. McOwen, State Bar ID #2503
West Virginia House of Delegates
Room 450-M, Building 1

1900 Kanawha Blvd. East

Charleston, WV 25305-0470

(office) (304) 340-3230

(fax) (304) 340-3388
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Ray E. Ratliff, State Bar ID ﬁ}s’qzz
West Virginia Senate L7
Rm. 227-M, Building No. 1

1900 Kanawha Blvd. East
Charleston, WV 25305-0800
(office) (304) 357-7890

(fax) (304) 357-7839

Counsel for Earl Ray Tomblin, President of the Senate,
Robert S. Kiss, Speaker of the House of Delegates,
Darrell Holmes, Clerk of the Senate, and

Gregory M. Gray, Clerk of the House of Delegates,

Respondents



CERTIFICATE OF SERVICE

On behalf of Respondents Earl Ray Tomblin, President of the Senate, and Robert S. Kiss,
Speaker of the House of Delegates, et al., the undersigned certifies that the foregoing MOTION OF
RESPONDENTS EARL RAY TOMBLIN, PRESIDENT OF THE SENATE, AND ROBERT S.
KISS, SPEAKER OF THE HOUSE OF DELEGATES, ET AL., FOR RECONSIDERATION OF
ORDER AND TO DISMISS THE ACTION AGAINST THE LEGISLATURE was served upon the
persons listed below by mailing a true copy thereof to the below named persons in accordance with
the requirements of the West Virginia Rules of Civil Procedure on April 29, 2005,

Via Fax: (304) 344-3145 Vig Fax: (304) 358-2169
“Daniel F. Hedges, Esquire Theresa M. Kirk, Bsquire
Mountain State Justice Inc. : 4th Floor- Litton Building
Suite 525, 922 Quarrier Street 1207 Quarrier Street
Charleston, WV 25301 . . Charleston, West Virginia 25301-1838
Counsel for Petitioner L Counsel for Lewis Brewer, Executive Director of the

West Virginia Ethics Commission, Respendent

Via Fax: (304) 558-0140 ' Via Fax.: (304) 558-5063

Christine Utt, Esquire Diana Stout, Esquire

Deputy Attomey General State Treasurer’s Office

Room 26-E, Building 1 Room 145-E, Building 1

1600 Kanawha Blvd., East 1900 Kanawha Blvd., East

Charleston, WV 25305 Charleston, WV 25305 .
Counsel for Office of the Governor of the State of Counsel for State Treasurer, Respondent

West Virginia, Respondent

Via Fax: (304) 558-5200
Lisa Hopkins, Esquire
Room 113-E, Building 1
1900 Kanawha Bivd., East
Charleston, WV 25305
Charleston, WV 25311 =
Counsel for the Auditor, Respondent ' ;
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"Mark W. McOwen (WVSE ID #2503)



