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I. KIND OF PROCEEDING AND NATURE OF THE RULING BELOW.

In this case, the State séeks the conﬁnuéd incarceraﬁon in West Virginia of the
Respondent, Eric Van M_etré, until such time as the criminal proceedings pendiﬁg against him in
‘ Wesf Virginia are concluded, notwithstanding the fact that the Respondent has already made
bond.on all West Virginia charges. Mr. Van Metre is only incarcerated at this time because of a
detainer and/or fﬁgitive wartant filed on him by the Commonwealth of Virginia alleging .
unrelated. felony offenses,

‘Upon inquiry in Circuif Court, and after consultation with counsel, the Respondent
advised fhe Court that he wished to waive formal extradition proceedings and wanted to return to
Virginia to resolve the charges against him, Of particular concern to the Respondent was the fact
that his current incarceration constitutes “dead time” for which he will not receive credit against
any possible sentence in eithér West Virginia or Virginia.!

The State (;ﬁposes permitting Mr, Van Metre to return to Virginia under two different
rationales. The first is that the Staté has a right im_der West Virginia Code 5-1-9(j) to refuse to
return him to Virgfnia until trial, and presumably _sentenbing and punishment, are complete in
- West Virginia. The second is that the State woul"d be somehow prejudiced in ﬁ_llﬁlling its
obligation to the Respondent for a spéedy trial pursuant to West Virginia Code 62-3-21,

commonly known as the “Three Term Rule.”

He cannot receive credit in West Virginia because he has been admitted to bond; he
cannot receive credit in Virginia because he is in West Virginia.
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~ On October 31, 2005, the Circﬁit Court of Berkeley County (Sanders, Jud_ge) ruled that -
the Reséondent should be permitted to waive formal extradition proceedings and return to
Virginia. The Circuit Court’s Order was étayed until 5:00pm Noverriber 3, 2005 to permit the -
State to seek intervenﬁon by this Court. The State sought Prohibition against the Circuit Couﬁ
and this Court issued A Rule to Show Céﬁse on November 3, 2005 retufnable on January 10,
2006. Both the Petitioner and the Respondexﬂ; were granted leave by the Court to file
'7 suppleméﬁtal Iﬁemoranda by December 16, 2605 . The Respondent remains incarcerated in thga

Eastern Regional Jail.

I STATEMENT. OF FACTS

. | The Respondent does not dispute the Statement of Facts set forth by the Petitioner.

Il AUTHORITIES RELIED UPON
Uni’tg:d Stateé Constitution, 5™ Amend.

- United States Cohstitution, 6™ Amend,
United States Constitution, 1.4th Amend.
West Virginia Constitution, Article III, Section 4..
West Virginia Constitution, Article III Section 10 .
West Virginia Constitution, Al_"ticle 111, Section 20
West Virginia Code 5-1-7
West Virginia Code 5-1-9(h)

West Virginia Code 5-1-9(j)




West Virginia Code 62-3-21
. West Virginia Code 62-14-1 -

State ex rel. White v. Todt, 475 S.B. 2d 426 (WV 1996)

State ex rel. Stines v. Locke , 220 S.E. 2d 443 (WV 1975)

State v. McClain , 211 W:Va. 61, 561 S.E.2d 783(WV 2002)

IV Argument.

1. The Court should not permit the State to use West Virginia Code. 5-1-9() to keep the
Respondent incarcerated in West Virginia on out-of-state charges when he has made bohd on his
West Virginia Charges and voluntarily secks 1o return to the demanding jurisdiction.” The
| purpose of the Uniform Extradition Act is to facilitate the return of fugitives from one state to- |
another, and to ensure that no state becomies a haven for alieged wrongdoers. The Act itself is
the result of a Constitutional mandate found at Article IV Section 2 of the Unifed States
Constitution. |

In this case the Respondent has been made aware of charggs against him in the
Commonwealth of Virginia and has élécted to waive his right to invoke the formal procedures.set
forth under the Extradition Act. Such Waivers of extradition are an everydajr occurrence in the
Circuit Coﬁrfs of West Virginia, especially in the border counties. Because the Extradition Act

has not been invoked and the underlying mandatory procedures have not taken place, it is not

. | |
Counsel for the Respondent has been unable to find any reported decisions construing
this Section in this State. - '
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applicable, and the State has no authority to inveke Section 5-1-9(}) of the Act.

| 2. If the Extradition Act is in fact epplicable, Section 5-1-9(j) states that the “Giovernor”
may decline to return an individual until the completion of trial and punishment in the asylum
stafe. The term “Governor” is defined by West Virginia Code 5-1-7 as including “any person
performing the functions of governor by authofity nf the law of this state.” A Prosecuting
Attorney can obviously not issue a Governor’s Rendition Wartant for the return of an individu.al
from another state; and the state cites no authority for the Peoposition that the _Pres.ecuting
Attorney may act in place of the Governor in refusing to return an individual to the demanding
state. Therefore, the Prosecuting Attorney lacks the statutory autherity to refus_e_to return an

individual to the demanding state,

3. Finally, if the Extradition Act is applicable and .the Prosecuting Attorney has standing
to in his or her discretion te refuse to return a fugitive pending resolution of the West Virginia
charges, then Section 5-1-9(j) is unconstitutional as. applied to the respondent and other
individunls in the same factual position as the defendant. \ Ttis undisputed that the Respondent

in this case is entitled to fundamental due process of law under the United States and West

Virginia Constitutions, > #° ¢

3

- United States Constitution, 5™ Amend. The Fifth Amendment guarantees that no
person shall be deprived of life, liberty, ot property without due process of law.,

4
United btates Constitution, 14™ Amend. The Fourteenth Amendlnent guarantees that no
state shall deprive any person of life, liberty, or property w1thout due process of law
5
West Virginia Constitution, Article I, Section 10. Article HI, Section 10 guarantees

@
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The Fifth Amendment to the United States Constitution specifically states that “No person...shall

be deprived of life, liberty, or property without due process of law....”

4. In syllabus point 1 of State ex rel. Stines v. Locke , 220 S.E. 2d 443 (WV 1975) this

Court held

When due process applies, it must be determined what process is due and

consideration of what procedures due process may require under a given set of

circumstances must begin with a determination of the precise nature of the

government function involved as well as the private interest that has been

impaired by government action,

What then are the respective interests of the State and the Respondent in this case? The
State has an interest in insuring that the Respondent appears for trial. With regards {o this
interest the State has placed the Respondent upon a trial bond, and was.apparently satisfied that
he would appear for trial and did not pose an unreasonable threat to society if released. The State
also has an interest in ensuring that requests for extradition from and to West Virginia are
promptly completed. Finally, the State has an interest in complying with the various requirements
_fo.r speedy trial so as to not lose the ability to try the Respondent due to delay.

3. The primary interest of the Respondent is obviously his liberty which is the most

fundamental recognized by both the United States and West Virginia Constitutions. The Fifth

and Fourteenth Amendments to the United States COnstitutidn_ leave no doubt as to the

that no person shall be deprived of life, liberty or property, without due process of law
and the judgment of his peers.

6 -

West Virginia Constitution, Article ITI Section 20, Article II1, Section 20 states that free.
government and the blessing of liberty can be preserved to any people only by a firm '
adherence to justice, moderation, temperance, frugality and virtue, and by a frequent
recurrence to fundamental principles. '
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importance of liberty. Althouéh the State has offered various pretexts to explain his coﬁti'nued
incarceration the situation is clear - he is currently being held in jail awaiting trial on charges for
which he has already made bond. Further, not only is he being held de'spite rhaking bond, but it -
is unclear whether he is entitled to credit for time served since he is technical_ly being held on the
Virginia charges.”

6. Thé Respondent also has a significant interest in being permitted to return to Virginia
and resolving fhe charges there. If he was able to make bond in Virginia as he did in West
Virginia, then all the issues in this case would be moot. Ifhe was unable to make bond in
Virginia, then .the‘ State Would have to make arrangements for his return for trial,

Wheﬁ.the compefing interestsehere are balanced, the balance obVioust favors the
Réspondent who is being deprived of his liberty. ‘Administrative (;,onveniénce for the State
should never be a iegi;cimate grounds for incarceration,

6. Moreover, permitting the State to incarcerate individuals in a pretrial status for charges
in other jurisdictions for periods of time at its discretion for periods of up to one yéar (under the
State’s Three Term Rule argument) , and without any credit for time served, is clearly a violation
of the Fifth Amendment’s prohibition on deprivation of liberty without due process of law.®

This incarceration would be solely on the basis of pending charges in another jurisdiction, which

7
West Virginia Code 61-11-14 provides for credit for time served prior to conviction,
State v. McClain , 211 W.Va, 61, 561 S.E.2d 783(WV 2002). However, McLain contains-
language about “bailable offenses” and it is unclear how it would be applied in a situation
such as this, where you have a defendant who has made bail but is still being incarcerated.

3

The Court’s approval of such a practice would also raise the unsettling specter of the
State coetcing pleas to local charges in return for permitting a defendant to return to the
demanding state rather than accrue substantial “dead time.” =
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the State, in. its discrétioh, could prevenf detainees such aé the Respondent, from resolving. This
is especially troubling becaunse the Ianguége of the West Virginia Code 5-1-9(j) which provides
that “the Governor, in his ;)r her diséretion, may either surrender hi._m or her on the demand of the.
executive authority of another state or hold him or her until he or she has been tried and
_ dischaiged or convicted and punished in this state.” As previously noted, this gives the State a
discretionary and essentially unreviéwable ability to incarcerate individuals without trial in
factual situations similar to those Imasentedhelll'e.9
7. The State;s argument that it may be somehow prejudiced if the Defendant is perniit‘ted

to return to Virginia is without merit. In State ex rel. Stines v. Locke , 220 S.E. 2d 443 (1975),

cited by the State, the terms of Court the defendant was incarcerated in another state were

counted against the State under the {hree-term rule solely because the State failed to apply under

We;st Virginia Code 62-14-1 to seek custody of the defendant for trial. The right to a speedy trial
is obviously the Defendant’s right and not the State’s. While it is trué that the State may be
inconveﬁienced by being required to file routine forms With the Commonwealth of Virginia to
secure the Defendant’s presence for trial if he returns to Virginfa, such inconvenience to the State
is surely minimal whén compared to the continued incarceration of the Defendant in this case.

| Moreover, since the State bases its claim on the Th_rée Tefm Rule, the State by inference

must believe that no substantial injustice would occur if the defendant were held for trial until the

-9

Such a grant of discretionary authority to hold an individual is totally inconsistent with
the provisions of West Virginia Code 5-1-9(h), which provides for bond if there is no
Governor’s Warrant forthcomlng within 60 days.
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end of the third term.® The State also ignores the obvious conclusion that if the Respondent is
retﬁrned to Virginia and the State makes a request for the Respondent for trial pursuant to West _
Virginia Code 62-14-1, the Three Term Rule would undoubtedly be tollgd for those terms of’
Court the Respondent was out of the jurisdiction.

8. Other Considerations. Finally, there are several other considerations that the Court
should consider. Accepting the State’s arguments in this case would add to t_hf: overcrowding in
the regional jails. As the Court is aware, prison overcrowdihg is an ongding problem, State ex

rel. Sams v, Kirby, 542 S.E.2d 889 W.Va.,2000, and a substantial portion of that overcrowding

has been shifted to the regional jails. What compelliﬁg State interest if fulfilled by fﬁrther
overcrowding? In a case such as this the question of Wh_iCh jurisdiction should pay for the -
incarceration of the Respondent must also be considered. Assuming that the Respondent were to
go to trial as scheduled on the West: Virginia charges on February 13, h¢ Wbuld have spent
approximately four months incarcerated, for a total cost of approximately $6,000."" Should this
cost be paid by Berkeley County, when the respondent has made bond on the Berkeley County
charges? Should it be paid by Virginia, since the basis of his incarceration is the outstanding
Virginia charges, notwithstanding the fact the State will not permit his Voiuntaiy return? Or

perhaps the Governor’s Office or the Berkeley County Prosecutor’s Office?
& ' :

10

Although Respondent’s West Virginia tr1a1 is currently scheduled Feb. 15, 2006, with
over 100 indictments returned in the October 2005 term, it does not appear that date can
be relied upon. Paradoxically, although the Respondent is incarcerated, it is unclear
whether he is entitled to trial in this term of Court because he is admitted to bond in West
Virginia.

" Assuming $50/day x 120 days.




CONCLUSION

.The_ Respondent enjoys a presumption of innocence in Virginia as well a3 West Virginia.
Under the State’s novel theory, the Respondent could be imprisoned in West Virginia for
essentially a year on the Virginia charges. The Respondent in this action has substantial -
Constitutionally protected interests. These include a right to trial on the Virginia charges under
the Sixth Amendment, an interest in his personal freedom under the Fourth and Fifth
Amendments, and a right to Due Process of Law under the Fifth and 14% Amendments to the
United States Constitution and the corresponding sections of the West Virginia Constitution. -
The only state interest which is being asserted is inconvenience ] the State may have to fill out
some forms - obviously not the type of compelling state interest \&hich would require an
abridgement of substantial Constitutional rights. Petitioner offers only the speculative assertion
that it might ‘be prejudiqed under the Three Term Rule if it failed to file the proper forms to seek
the return of the Respondent for trial aé a grounds for keeping the Respondent incarcerated. .

The Respondent respectfully requests that the Court balance the respective interésts
pfesentéd in this case. The Reépondent has already waived his fight to invoke the formal
pfocedures of the Uniform Extradition Act, and its lengthy requisition and habeas processes, and
has requested that he be returned to the Sfate of Virginia so that he may resolve the outstanding
chﬁrges. The State is seeking to ﬁvoid the inconvenience of having to obtain temporary custody
of the Respondent and transport him back to the jurisdiction for trial. The possible cost to the
Respdndent,for avoiding this “inconvenience” is up to a year of “dead time” in a West erginia
facility. Upto a year of a man’s life to free the State from a little paperwork is an |

unconscionable and unconstitutional balancing of interests. "
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 The Circuit Court of Berkeley clearly recognized the proper balancing of interest and i
made the correct ruling. Accordingly, the Defendant should be permitted to waive extradition and

return to the Commonwealth of Virginia and no Writ of Prohibition should issue from this Cott.

—

Respectfully submitted this 13th day of December 2005.

JASON ERIC VAN METRE
BY COUNSEL

(Z)M elonar

John P. Adams #5967
Public Defender Corp.
313 Monroe St. _
Martinsburg WV 25401
304 263 8909
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- CERTIFICATE OF SERVICE

I, John P. Adams do hereby certify that I have served a true copy of Respondent
Van Metre’s Supplemental Memorandum upon .

Pamela Games-Neely _ :
Betkeley Courity Prosecuting Attorney
101 S. Spring St.

Martinsburg WV 25401

Hon. David H. Sanders

100 W, King St.

Martjnsb_urg, WV 25401

on this 13% .d'ay of December 2005.

e Pl

VJo'ﬁnP. Adams #5967




