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L KiIND OF PROCEEDING AND NATURE OF THE RULING BELOW.

In this case, the State seeks the continued incarceration in West Virginia of the
Réspbndent_. Eric Van Metre, untit such time as the criminal proceedings peﬁding against him in
West Virginia. arc coneluded, notWithstanding the fact that the Respondent has already made
bond on all West Virpinia charges. Mr. Van Metre is only incarcerated at this time becanse of a
detainer and/or fugitive warrant filed on him by the Commonwealth of Virginia alleging
unrelated felony offenses.

Upon inquiry m Circuit Court, and after consultation with counsel, the Respondent
advised the Court. that he wished to waive formal extradition proceedings and wanted to return to
Virginia to resolve the charges against himn. Of particular concern to the Respondent was the fact
that his current incarceration constitutes “dead time” for which he will not receive credit against
any possible sentence in gither West Virginia or Virginia.'

The State opposes permitting Mr, Vau Metre 1o teturn to Virginia under two different
rationa]és. The first is that the State has a right undcr West Virginia Code 5-1-9{j) to refuse to
| return hir to Virgix.n.iarunti] trigl, and pl’ﬁfiu}llﬂbly sentencing, are complete in West Virginia, The
second is that the Stata: woutd be somehow prejudiced in ful I‘Ailling its abligation tothe
Respoﬁdent fora speedy frial pursuant to West Virginia Code 62-3Q21, commenly known as the

“Three Term Rule.”

i

IHe cannot receive credit in West Virginia because he has been admitted 1o bond; he
cannot receive credit in Virginia becavse he is in West Virginia.

“2-
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On October 31, 2005, the Circuit Courl of Berkeley Connty (Sanders, Judge) ruled that
the Respondent should be permitted to waive formal extradition proceedings and return to
Virginia. The Circuit Court’s Order was stayed until 5:00pm November 3, 2005 to permit the

State to seek intervention by this Court.

II STATEMENT OF FACTS

The Respondent does not dispute the Statement of Facts set forth by the Petitioner.

111 AUTHORITIES RELIED UPON

United States Constitution, 5" Amenxd.

United States Constitution, 6® Amend,

United States Constitution, 14" Amend.

West Virginia Constitution, Arficle ITI, Scetion 4,
West Virginia Constitution, Article 1T Section 10 .
West Virginia Constitution, Article T, Section 20
West Virginia Code 5-1-7

West Virginia Code 5-1-9(7)

West .\Ifirginia Code 62-3-21

West Virginia Code 62-14-1

State ex rel. Stines v, Locke , 220 S.E. 2d 443 (WV 1975)
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IV Argument,

}. The Court should not permit the State to use West Virginia Code 5-1-9(}) to‘ keep the
Respon.dent in,cm*ccrated in West Virginia on out-of-state charges when he has made bond on his
West Virginia Charges and volunfari!y seeks to return to the dermanding jurisdiction.? The
_ purpose of ,ﬂza.Unii’mrm Extradition Act is to facilitate the 1‘&1‘&1‘1’1 of :Eugitive_s from one state to
another, and to ensure that no state becomes a haven for alleged wrongdoers. The Act itself is
the result of a Constitutional mandate found at Article TV section 2 of the United States
Constitution.

In this case the Respondent has been made aware of charges against him in the
Commonwealth of Virginiz and has elected to waive his righfto invoke the formal procedures set
forth under the Extradition Act. Such waivers of extradition arc an everyday occurrence i the
Cireunit Courts of West Virginia, especially in the border counties. Because the Extradition Act
has not been invoked and the underlying man&atory procedures have not taken place, it 15 not
applicable, and tha State has no authority to invoke Section 5-1-9(j) of the Act.

2. T the Bxtradition Aci {3 in fact applicable, Section 5-1-9(j) states that the “Governor™
may decline o return an individual until the completion of trial and pqnishmcnt in the asylum
stale. The term “Governor™ is defined by West Virginia Code 5-1-7 as including “any person |
performing the functions of governor by authority of the law of this state.” A Prosccuting
Attmﬂéy can obviously not issue a Governor’s Rendition Warrant for the return of an individual

from another state; and the stafe cites no authority for the Proposition that the Progecuting

2

Counse] for the Respondent has been unable o find any reported decisions construing
this Section in this State.

e




FROM FUBLIC DEFEMDER CORP. Fod WD, 342678418 Now, B2 2005 12:868PM  FP7

Altorney may act in place ol the Governor in refusing to return: an individual to the demanding
state, Therefore, the Progecuting Attorney facks the statutc.n*y authority to refuse to return an
individual 1o the demanding state.
3. Finally, if the Extradition Act is applicable and the Prosecuting Attorney has standing
to in his or her diseretion to refuse to return a fugitive pending resolution of the West Virginia
charges, then Section 5-1-9(3) is unchnsﬁtu[i onal as applied to the respondent and other
individuals in the same factual position as the defendant. It is undisputed that the Respondent in
this case is entitled to fundamental due process of law under the United States and West Virginia
Constitutions, ** *® The Fifth Amendment to the United States Constitution specifically states
that “No person...shall be deprived of life, liberty, or property without due process of iaw...;“
Permitting the State 10 incarcerate individuals in a pretrial status Tor charges in other jurisdictions
for periods of titne at its discretion for periods of up to one year (under the State’s Three Term

Rule argument) , and without any credit for time served, is clearly a violation of the Fifth

3

United States Constitution, 5" Amend, The Fifth Amendment guarantees that no
person shall be deprived of life, tberty, or property without duc process of law.,
4

United States Constitution, 14" Amend. The Fourteenth Amendment guarantees that no
state shall deprive any person of life, libesty, or property without due process of law.
5

West Virginia Constitution, Article I, Section 10, Article HI, Section 10 guarantees
that no person shall be deprived of life, liberty or property, without due process of law
and the judgment of his peers.

West Virginia Consfitution, Article 11l Section 20. Article 111, Section 20 states that free
government and the blessing of liberty can be preserved to any people only by a firm
adherence to justice, moderation, temperance, frugality and virtue, and by a frequent
recurrence (o fundamental principles.

5.
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Amendment’s prohibition on deprivation of liberty without due process of law,” This

incarceration would be solely on the basis of pending charges in another jurisdiction, which the
State, in its discretioy, could prevent detainces such ag the Respondent, {rom resolving.

4. The State’s argument that it may be somehow prejudiced if the Defendant is permitted

to return to Virginia is without merit. Tn State ex rel. Stines v, Locke , 220 S 1. 2d 443 (1975),

cited by the State, the terms of Courl the defendant was incarceraled in another state were

counted against the State under the three-term rule solely because the State failed to apply under

Wési Virginia Code 624_4-1 to_seek_custody of the defendant for trial. The right to a speedy trial
is obviously the Defcndani’s right and not the Stﬁte’s. While it is fruc thal the State may be
inconvenienced by being required to file routing forms with the Conumonwealith of Virginia to
secure the Defendant’s presence for irial if he returns to Virginia, such inconvenience to the State
is surely roinimal when compared to the continued incarceration of the Defendant in this case.
Mm*eovcr,, since the State bases it claim on the Three Term Rule, the State by inforence
mugt believe that no substantial injustice would occur if the defendanf were held for trial until the
end of the third term.® The State u[sp ignores the obvious conclusion that if the Respondent 1s

returned to Virginia and the State makes a request for the Respondent for irial pursuant to West

7 .
The Court’s approval of such a practice would also raise the unsettling spectre of the
State coercing pleas to local charges in return for permitting a defendant to return to the
demeanding state rather than accrue substantial “dead time,”

. | ,

Although Respondent’s West Virginia trial is currently scheduled Feb, 15, 2006, with
over 100 indictments retwrned in the October 2005 term and arraignments not complete, it
does not appear that date can be relied upon. Paradoxically, although the Respondent is
incarcerated, it is unclear whether he is entitled to trial in this term of Court because he is
admitted to bord in West Virginia. '

wfy-
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Amendment’s prohibition on dcprivérﬁcm of liberty Withr.)ut due process of law.” This
ihc}arcm‘a‘fi.on would be solely on the basis nl'pc-mfding charges iﬁ another jurisdiction, which the
Stafe, in its discretion, could prevent detainees such as the Respondent, from résolving.

4. The State’s argument that it may be 'somahow. prejudiced if the Defendant is permitted

to return to Virginia is without merit. In Slate ex rel. Stines v, Locke . 220 8.E. 2d 443 (1975),

cited by the State, the terms ol Court the defendant was incarcerated in another state wete

counted against the State under the three-lerm rule solely because the State failed to apply under

West Virginia Code 62-14-1 10 _seek custody of the defendant for trial, The right Lo 4 speedy trial
is obviously the Defendant’s right and not the State’s. While it 1s true that the State may be .
inconvenienced by being required to file routine forms with the Commonwealth of Virginia to
secure the Defendant’s pres.e-hce for trial if he returns to Vi'rginia_ﬂ such inconvenience to the State
is surely minimal when compared to the continued incarceration of the Defendaunt in-this case.
'Moreoym'_, since the State bases its claim on the Three Term Rule, the State by inference

must believe that no substantial i1i‘§ustice would occur if the defendant were held for trial until the
end of the third term.? The State also ignores the obvious conclusion that if the Respondent is

returned 10 Virginia and the Stute makes a request for the Respondent for trial pursuant to West

,
The Court’s approval of such a practice would also raise the unsettling specire of the
State coercing pleas to local charges in return for permitting a defendant to return to the

demanding state rather than accrue substantial “dead time.”

& : ) : 7 .
Although Respondent’s West Virginia trial is currently scheduled Feb. 15, 2006, with
over 100 indictments returned in the Octobet 2005 term and arraignments not complete, it
does not appear that date can be relied upon. Paradoxically, although the Respondent is
incarcerated, it is unclear whether he is entitled to {rial in this torm of Court because he is
admitted to bond in West Virginia.

6
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Virgim‘a Code 62-14+1, the Three 'ferm Rule would undou btedl.y be tolled for those terms of
Court the Respondent was out of th.é Jurisdiction.

_The Respondent enjoys a praéumption of innocence in Virginia as well as West Virginia.
Under the State’s ncix;c'.l theory, the Réspondent could be imprisoned in West Virginia for
essentially a year 6;1 the Virginia charges. The Respondent in this action has substantial
Constitut_i onally protected interests. These include & ﬁght fo trial on the Virginia charges under
the Sixth Amf:ndment, an intéres’t i his personal freedom under the Fourth and Fifth
Amendments, and a right to Due Process of Luw under the Fifth and 14" Amendments to the -
United States Constifution and the corresponding sections of the West Virginia Constitution.

The only state interest which is being asserted is inconvenience - the State may have to fill out

some forms - obviously not the type of compelling state interest which would require an

abridgement ol substantial Constitutional rights. Petitioner offers only the speculative assertion
that it might be prejudiced under the Three Termn Rule if it failed to file the proper forms to seek
the return of the Respondent for trial as a grounds for keeping the Respondenl incarcerated.

The Responderit respectiully requests that the Court balance the respective interests

presented in this case. The Respondent has already waived his right to invoke the formal

procedures of the Uniform Extrédition Act, and its 1&11@111}/ requisition and habeas processes, and
has reciuest&d that.he be.returned_to the Stéte of Virginia so that he may resolve the outstanding
chargcé. The State is secking to avoid the inconvenience of having to obtain temporary custody
of the Respondent and transport him back to the jurisdietion for trial. The possible cost to the |
Respondent for avoiding this “inconvenience” is up to u year of “dead time™ in a West Virginia

facility. Up to & vear of a man’s life to [ree the Staie from a little paperwork is an

-
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unconscionable and unconstitutional balancing of intercsts,
The CircuitCuur_{ of Berkeley clearly recognized the proper balancing of interest and
made the correct ruling. Accordingly, the Defendant should be pernitted to waive extradition and

returs {o the Commonwealth of Virginia and no Writ of Prohibition should issue from this Court.

Respectfizlly submitted this 2nd day of November 2005,

JTASON ERIC VAN METRE
BY COUNSEL

/,ZW{*/’ ’ )4 ff./:éfemdw_,.

Fohn P. Adams #5967
Public Defender Corp.
313 Monroe St
Martinsburg WV 25401
304 263 8509




' FROM :PUBLIC DEFENDER CORP, FRM NO. 3842676419 Mow. B2 2205 1Z:89PM P12

IN THE CIRC UIT COou RT OF BERKELLEY ( OUNTY, WEST VIRC‘]N.IA
STATL OF WEST VIRGINIA

23 ' CASE NO: 05.F-297
' DIVISION I

HASON ERIC VAN METRE,
Defendant,

CERTIFICATE OF SERVICE .

T John P. Adams, Public Defender do hereby actest that a true copy of the atTached
RESPONDENT VAN METRE'S QPPO‘SIIION TO STATE'S PLllT] ON FOR PROHIBIHON
AND STAY, has been delivered o the Circuit Tudge for Berkeley County, fudge David Sanders
pt hig office located at 100 W, ng,, St Martmbburgn WV 25401 on this QE —j day of

Novembor 2005,

Y JOHN P. ADDAMS #5967
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INTHE CIRCUIT COURT ()F BERKELEY COUN'.‘I_‘Y, WEST VIRGINIA

STALE, OF WEST VIRGINIA

1hvs. . CASENO: 05.F-297
| DIVISION T

JASON ERIC VAN METRE,
Defendant. :

 CERTIFICATE OF SERVICE

[, John P. Adams, Public Defender do hereby attest that 5 true copy of the attached
RESPONDENT VAN MLTRE’S OPPOSITION TO 8TATE'S PETITION FOR PROHIBITION

AND S5TAY, has been delivered to the Prosecuting Attorney for Berkeley County, Pamela Jean

day of November, 2005,

4100080 .

VIOHN P ADAMS #5967

Games-Neely at her office located at 101 S, Spring St., Martinsburg, WV 23401 on this 2




