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NO. 32786

IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

..ST_ATE OF WEST VIRGINIA,
| .. | Appelléé, :
C_H_RiSTOPHEP_( FRS{E;
- | | 'Appellaht.

BRIEF OF APPELLEE STATE OF WEST VIRGINIA

Lo

KIND OF PROCEEDING AND
NATURE OF THE RULING BELOW

On May 10, 2004, the Grand Jury for Lo gan County, West Vlrglma retumed an 1ndlctment
chargmg Clmstopher Frye defendant below (herelnafter “Appellant”), with one count of breakmg. _
and entering, one count of gland larceny, and one. count of receiving stolen property. (R. 8 10. ) On
.- Augu_st 17, 2004, a petit jury convicted the Appellant of one_count of grand larce_ny undet West
Virgi.n'ia Code._ 8 61 -3-13(a), which prov.i_des, in part, that “[i]f any 'per_soﬁ com‘r_nits larceny of gdods'
| 'ér chattels of the vaitle of $1;000.0Q'01? mbre, such persoﬁ is guilty of a fe_lﬁny designated gratld

E Iarceﬁy ...." (R.747.) The conviction followed a two-day jury trial in the Circuit Court of Logan

- County, West Virginia, the Honorable Roger Perry presiding..



- By arn.e_nded sentencing orde_r entered__()ctober 27, 2004, the court aentenced .the Appellan't
to an indeterminate sentence of 1 -_lt) years in the penitentiary. (R.481.) Itis from this jndgment that
the Appellant now appeals. ‘ | | |

| | L

STATEMENT OF FACTS

On July 14 2003, the Appellant stole four factory custom chrome wheels frorn James Frye
| Sr gl (heremaﬁer vrctnn”) 1994 Jeep Grand Cherokee, aCampbellHausfeld Waterpressure washer, |
| and a 1999 yellow Honda four—wheel recreatlonal Vehlcle belongmg to the v1ct1rn ] brother Randy-
Frye 8r.2 (R. 52 Trial Tr. Vol 145, 46-47, 48, 50-5 1 53, 98, lOl 103. ) The Appellant conceded
=that the value of these items exceeded $1 OOO
The victim first dzseovered that his property was m1ssmg the- momlng of the lSth at whtch
. pomt he 1mmed1ately called the State Police. West Vlrgrnra State Trooper Pursley was the first
: officer to arrive at the vrctnn s home. Trooper Pursley testzﬁed that he found a footprmt and some
c1garette butts at the scene, but could not llnk them to the Appella:nt (Tr1a1 Tr Vol 158-59. ) After
canvassmg the VlCtlll’l 8 ner ghborhood he 1dent1ﬁed next door neighbor Jason Lambert as apotentl al
suspect. (Tr1a1 Tr Vol 159. ) Upon further 1nvest1gat10n Trooper Pursley found that Mr. Lambert
had an al1b1 and removed hlm frorn the l1st of suspects (Trral Tr. Vol I 60. ) The State took no
further actlon Oetober
| Z{n early Octob_er.2003, co-defendant Robert Fi.elds (hereinafter “co-defendant”_or “Mr.

Fields”) approached Omar resident Everett Borders. Barlier, Mr. Borders had spread tlre word that

’The Appellant is not related to the victim.
2Randy F rye Sr. stored his four wheeler in his brother’s garage.
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' he was lookirtg for spare p'arts for his fonr Wheeler._ (T_rlal Tr. Vol.1 63.')' .Ac_cording to Mr. Borders
| the_ co-d_efendant.escorted hirn to the Appellant"s honse where he observed several spare parts from
' a_four.wh:eeler.- (Trial Tr.'Vol.- 1 63 65, 66.) After looking 'through the parts, Mr. B.orders said he
" was not 1nterested Somenme after th1s meetrng, M. Borders spoke with the Appellant again. At
thls meeting the Appellant told Mr. Borders that the parts in his remdence came from a “State .'
Pollce s four wheel dnve ™ (Trial Tr. Vol 167,
~ Mr. Borders then told State Trooper R. L. Frye that the parts to his father s stolen four. _
wh.eeler were at the Appellant s house. (Trral Tr. Vol. I 68-69 ) T rooper Frye drove to Appellant’s
- home. Af’ter bneﬂy speakmg with the Appellant and his then—gtrlﬁaend Tammy Snnth the Appellant
_voluntanly led Trooper Frye to the stolen parts (Trlal Tr. Vol [ 84- 85 D |
The Appellant claimed that he aooepted the stolen parts from the co- defendant and that he
_ had taken t1res frorn the stolen four wheeler and mounted them on his own four wheeler. (Tnal Tr,
Vol, I 87.) At trraI the Appellant conceded that the wheels reeently mounted on his girlfriend’s jeep
were the same wheels stolen from the v1et1m (Trial Tr. Vol 188.)
Later that evemng, the Appellant and Ms. Smith voluntarily accompanied Trooper Frye to
" the Gﬂbert State Trooper Detachment 4 (Trlal Tr. Vol. I 114) The Appellant st1pulated that hlS_ |
resultmg statement was voluntary (Tnal Tr. Vol.1117.) In hlS statement he clanned that on the
evemng of the 1noldent the co- defendant came to him wrth parts from a stolen four wheeler (ld.)

He asked the Appellant if he could store them at his house. Knowrng the parts were stolen, the

3The stolen four wheeler belonged to Randy Frye, Sr. Mr. Borders knew that Mr. Frye’s son,
R. L. Frye was a West V1rg1n1a State Trooper _

4Althongh the Appellant prov1ded the State with a written statement, it was not designated
~ as part of the record on Appeal




| Appellant offered to buy the Wheels M. hlelds offered to grve them to the Appellant if he could

_ keep the rest of the parts at lns house. (Tnal Tr. Vol I118. ) Approxnnately two days later Mr

Frelds returned to the Appellant’s house w1th the stolen ] eep wheels. (/d. ) The Appellant k_nowmg .

h the wheels were stolen, placed thern on Ms Srrnth s jeep (Id. ) After prov1d1ng h1s statement,
Trooper Frye sent the Appellant home. |
. Trooper Frye aga:ln contacted Mr Flelds (Tnal Tr. Vol. 1 120 ) Not surpnsrngly, the co- :
_ defendant voluntanly told him that he had not partlc1pated in the theft ofthe four wheeler but was
present when the Appellant stole the wheels off of the victim’s truck. (Tnal Tr. Vol. 1106, 111- 12 ) | _.
At trial he test1ﬁed that sometime in the evening of J uly 14, 2003, he and the Appellant drove
| Tammy Sm1th’s Jeep to the victim’ s home in Chaunoey The Appellant removed the wheels from _
the v1ct1m s jeep, and stored them 1n his girlfriend’s Jeep (Trlal Tr Vol 198, 100-01.) The
| Appellant_then chmbed on top of the victim’s garage, unscrewed a motron—_sensitive lightbulb, and
pushed 'Ran-dy Frye St.’s yellow four wheeler out onto his dri'v.eway.6 (Trial Tr. Vol. 1 101. ) After '
- seeing the Appellant push the four wheeler frorn the garage Mr. Fields drove Ms. Srruth s Jeep,
loaded w1th the stolen tires, back to the Appellant’s home in Mud Fork (Tnal Tr. Vol. 1 103 ) Later
that evernng he saw the Appellant dnve the stolen four wheeler into the Appeliant’ s garage. (Id )
Armed with this new 1nforrnatron that same day Trooper Frye asked Mr F relds to return to
the Gilbert Detachment When the Trooper asked the Appellant to prov1de a responswe written

 statement, he refused. (Tr1a1 Tr. Vol I121. ) Hedid Verbally adm1t to the Trooper that he had been

- °Mr. Fields had no prior relationship with Ms. Fields. >

SThe victim oonﬁrmed that his motion sensmve lighting had been tampered Wlﬂ’l after he had
gone to bed (Tr1al Tr. Vol.152.)




‘atthe Vrctrm s hous.e atthe trme of the theft, but clarmed that Mr. Flelds was 1espon31ble for stealmg |
- the victim’s property and that he had been a mere bystander (Trlal Tt. Vol. I 122. )
- To bolster his posrtlon at trial, the Appellant called hrs father Ocil Frye, and his mother
Emma Ilean Frye as ahbl witnesses. Mr. Frye testified that on the evenmg of the mcrdent he went
to bed at approxrmately 11:00.8 Immedlately before going into hls bedroom he saw the Appel]ant
on hls 11v1ng room couch. (Trlal Tr Vol. IL. 15 )} He awol{e twice durmg the early mornlng hours | N
of the next day, leavmg hrs bedroom at 1 30 and 3: 30, and then agam at 6:00 to prepare for work
| Each t1me he sawthe Appellant lying on his couch (Trial Tr. Vol IL 16 ) Mr Frye Woke up at6: :00
the next momrng, ﬁnd_mg his son still lyrng on the living room couch. (Trial Tr. Vol. I 17.) |
| Ms Frye testiﬁ-ed that she went to_.'bed some time between 10:30 and 1 1:00.. | (Trial Tr. Vol. |

II. 21'.)-'- Before s'he 'went into her bedroom she observed her son sifting on the couch yvatching

telev1sron (ld. ) The Appellant did not raise thrs alrbr defense until trlal Although questloned twice

by the pollce the Appellant prewously claimed that he was home sleeprng the evening of the theft. |
Nor drd he suggest that Trooper Frye talk to his parents (Trial Tr. Vol I1 41. )

| The Appellant also called his nerghbor Shirley Cox (Trial Tr. Vol I 4) Ms. Cox testrﬁecl
' that on the day before her vacation (September 10, 2003) the co—defendant— came to her house ona
- four wheeler and asked her if she wantecl to buy it. Mr Fields then told her he had stolen it.

Immechately after rnalcrng this statement he laughed and sarcl “No, I didn’ t.” (Trial Tr. Vol I.5.)

In order to take the tires, someone had to jack up the truck

M, Frye was able to recall certain detalls because his brrthday was the following day (Trial
Tr. Vol 1L 14. )



_ Oh-cress'-e_).(anﬁnation Ms. Co_x c_:oneeded that .c.ou_nsel for the State had called her two d-ays be.fore'
hef testilﬁony. __ At ﬂiat time she denied having any relev.ant infonﬁation. __(Trial Tr. Vol. II. 8.)
| | | | 1. | |
| STANDA.RD OF REVIEW
| “Wlth regard to the Appellant s assertlon of the clalm of ineffective assistance of counsel we

explamed the followmg standard or rev1ew in Staze ex. rel. Daniel v. Legursky 195 W. Va 314, 465

- S E 2d 416 (1995) [a]n ineffective assistance of counsei clalm presents a mlxed question of law
and fact' we review the CII‘CIlIt court’s ﬁndmgs of h1stor1cal fact for clear error and its legal R

conclusmns de novo. 195 W.Va. at 320, 465 S. E 2d at 422 » Starev Hinchman, 214 W. Va. 624

- 620, 591 S E 2d 182 187 (2003)
Iv.
ARGUMENT

A THE APPELLANT’S CLAIM OF INEFFECTIVE ASSISTANCE
' OF COUNSEL IS NOT RIPE FOR REVIEW )

A551gnments of error 'aliegmg ineffective assistance of counsel are, by necessity, fact.

' intensive. In reVIewmg an attorney s performance under the two—pronged test first articulated in

Strickland v. Washmgton 466 U S. 668, 690 (1 984) this Court must first Judge the reasonableness

of counsel’s conduct within the con—text of the facts-of the case, viewed at the time of the conduct,

without the benefit' of hindsight. There exists a “strong presumption” that counsel rendered

' reasonably effective assistance, and counsel is-afforded “wide latitude” in making tactical decisions.

Jd. 4t 689. The Court must also find that counsel’s conduct prejudiced the appellant’s defeﬁse. in

order to establish prejudice the'_app ellant must prove “a reasonable probability that, but for counsel’s



nnprofessional €ITors, the result of the proceeding would have been different.” Strickland at 691.
“A reaSonable probability is a probability sufficient to undermine confidence in the outoome o Id,
at 694 An appellate court need not address each issue mdependently Once the Court ﬁnds that the
Appellant has failed to meet his burden of proof on elther prong, it need i inquire no further:
Oftentimes the most relevant facts such as trlal counsel’s tactlcal deolslons the atmosphere
in the eourtroom the W1tnesses 8 demeanor the Jury 5 demeanor or the exxstence of evidence not
presented to the’j Jury, are not found in the trial transcnpt Taking this into account, this Court has -
repeatedly held that claims of ineffective assistance of counsel generally are not npe for appellate .
review. State v. leler 194 W. Va 3 12 459 S.E. 2d 114, 125 (1995). In Syl pt 10, State v.
Trzplert 187 W. Va 760, 762- 763 421 S.E2d 511 513-514 (1992) thls Court ruled:
_ Itis the extremely rare case when this Court will find 1neffect1ve ass_lstanoe'
- of counsel when such a charge is raised as an assignment of error on direct appeal.
‘The prudent defense counsel first develops the record regarding ineffective assistance
of counsel in a habeas proceeding before a lower court, and may appeal is such relief
is denied. This Court may then have a fully developed record on this issue upon
which to more thoroughly review an ineffective assistance of counsel claim.
In the case at bar, the Appellant argues per se rules of ineffectiveness wholly unsupported

by legal or factual citation” He merely recites the Strickland test, and then asks this Court to

*Under certain circumstances an appellate coutt hay presume prejudice without subjecting

- counsel’s conduct to an individualized inquiry. See United States v. Cronic, 466 U.S. 648, 658-662 -
(1984) (“[t]here are . . . circumstances that are so likely to prejudice the accused that the cost of
litigating their effect in a particular case is unjustified.”). The Court has ruled that a complete denial
of counsel, or the denial of counsel at a crifical stage constitute per se violations of a defendant’s
right to counsel. Jd. at 659. Circumstances in which the court has placed counsel in an almost
impossible situation, such as appomtlng counsel on the day of trial, may also fall under the Cronic
presumptlon Id. at 659 60

 “If counsel entlrely_ falls to ‘'subject the prosecutions case to meaningful adversarial tes_ting,
than there has been a denial of Sixth Amendment rights that makes the adversary process itself
presumptively unreliable.” Id. at 659. See Moss v. Hofbauer, 286 F.3d 851, 860-862 (6th Cir. 2002)
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speenlate,'solely from the results of the trial, that connsel’e conduct ceuld not hane been sttategic.lﬂ

~ This Ii's contrary to the Taw. See United Srcttes V. Nersésian, 824 F.2d 1294, 1321 (éd Cir. 1987)

.. (Dec.:isi.ons Whett.ler.to eng;age"in cross'-examination,. and if so to what exten__t and in what manner, are’
Strntegic in nature and if reesonably m.ade will not SLlnport an tneffective aesistance of counsel
claini.); Moss v Hofbauer, | 286 F.3d 85..1, _864 (nth Cir. I_ 2002) .('Sttategie decision | not to _. |
cross—e}t'amine witness at'ter review of the 're.l'.evant law'and facts is V1rtually unehallengable ”) |

| (quotlng Strickiand, 466 U.S. at 690) As this issue was never ptesented to the trial court, there is
no legal Judgrnent to appeal. See W Va. R. Cnm P. 37(a) (An apnellant may Only appeal a
“'udgment decree or erder” of the circuit court.). Also, this Court 'has yet to hear ﬁom defense

| counsel; Wzthout his testlmony the Appellant 5 supportmg facts are 1nsufﬂ01ent as a matter of law.

_Stare v. Hutchinson, 215 W. Va. 313, 599 S.E.2d 736 (2004) (per curmm) (“Indeed, mtelhgent :

~ (and cases cited therein). This exception is anarrow one. See Dows v. Wood, 211 F.3d 480, 485 (9th
Cir. 2000) (State court’s refusal to presume prejudice from fact that defense counsel may have been-
suffering from Alzheimer’s disease at the time of trial, 1nstead focusing on counsel’s performance
con51stent Wlth Cromc)

In the case at bar defense counsel was present and attentwe durmg the Appellant’s trial. He
conducted discovery, presented an effective closing argument to the jury, investigated the case’s
background leading to one witness--Ms. Cox—who testified that the Appellant’s co-defendant had
admitted to stealing the four wheeler, and two alibi witnesses wt_to placed him at his house on the
- evening of the theft. Defense counsel’s direct examination of the Appellant’s parents was particularly
effective. He addressed the issue of bias, instead of leaving it to the State. By getting each witness
to concede the obvious fact that neither could have observed the Appellant for the entire night he
effectively bolstered their credibility, creating the feeling that these were responsible members of the
community who had come to testify truthfully, and not to protect their son. Neither witness was
hostile or defensive on cross-examination. Thus, it cannot be said that counsel’s performance “was
so madequate that, in effect, no assistance of counsel [was] provided.” Cronic at 654 n.11.

~ "The Appellant claims that counsel failed to: (1) cross-examine the state’s witnesses; (2)
failed to properly bolster his alibi defense by establishing the time of the crime; (3) failed to move
for a directed verdict at the close of the State’s case, and at the close of trial; (4) falled to adequately
conduct voir dire. : :




: 'revi-ew is rendgréd impossible B_ecauée the most signiﬁcant Witﬁess, the trial attorﬁey, hés not been
: givén the _opporfullity to explain the n.i(jtiv.e and reason behind .hi.é or her trial behaviér.”) (gﬁo’tiﬁg |
'Mi_ller, 194 W. Va._ at 12-.13,. 459 S.E.2d at 125_—1.26).;' Déws v. _Wood, 211 F.3d at 487 (Defense |
- counsel’s failure to | cfoss e_Xaminé majority of State’s_ witﬁ_esses did not coﬁs_tj_tute ineffe.cti've :

.as.sista.nt_:e_ of coﬁhsel; “Moreover coﬁﬁsei’s técticél deciéions at trial, such as refraining ffom Cross-

exémining a .pmicul.ar_ witnesé or from asking a pall'tibullar line of. questions; are giveﬁ .'great
. dgfereﬁce; ahd must similarly meét érily objectively reasonably staﬁdard_s.”).- |

The Appeliant contends that trial counsel should have cfoss-exa:mﬁi_néd the Stafe’s witnesses.

While at first blush this may sé_ém reasonable, the Aj)peﬂant isinno positién to tell this Court \lfahﬁt'

specific faéts defense counsel wouid have elicitéd, from which witness, how he would hﬁve elicited

th@se faéts, how th_esé facts Woﬁld ha\}ef béen relevant to 'fﬁe case at bar; or htm; the Api)éiiant Wa_s

pr@j.ﬁdiced by these fac;ts not coming to li ght. _ Thére 1s n6 ﬁost-triai record suggesting that: aﬁy one
| of the Staté’s witnesses posSeé_sed e?c_culﬁatcﬁy evidenée ;V'hich_ hga or she would haVe diVﬂlgéd if
- asl_{éd.
. Appellani also argues that defense counsel’s féﬂu;e to cross-examine these wifnésses
- somehow ci‘eated an iminression in thé jury’s. .mind that he belfeved hi.s client to be -guﬂty. |
(Appellant:’s Brief at 7.) Thi_s is Specuiation based on generalizafions—-not facts. Th;e féci_s re\}eal
that t.he Appellant chaﬂenged the State’s case during his casé-inféhieﬂ and by an efﬁéc:ti\fe closing.-
éfgum.gnt,_ iﬁ which 1;6 '.attac'l.{ed. the State’s Witnésses. _ i o

 The dissent’s position that cross-examination might have led to a' différent— outcome
at trial is simply speculative because [the defendant] did not provide any evidence

- that [the witness] would have testified any differently even if [defense counsel] had
Cross—examined him. We believe that the dissent’s reliance upon hypotheticals -




contradrcts Strzckland s admomtmn agalnst second—guessmg the performance of
counsel. Srrzckland 466US at 689 :

' Moreover we disagree with the dissent’s implication that the only way
to dlscredtt a witness is through cross-examination. Finally, we believe that the
~ dissent fails to take into account the potential risk of having the damaging testimony
repeated during cross examination, a risk which could easily outwe1 gh the possibility
- of 1dent1fymg weaknesses in the w1tnesses account

- Moss v. Hofbauer, 286 .3d at 864-865.

"B.  THE APPELLANT’S FACTS PO NOT SUPPORT A FINDING OF
INEFFECTIVENESS OF COUNSEL. - '

To substantlate hrs clalm the Appellant cites this Court to eight potent1a1 grounds of 1nqu1ry,
which he believes trial counsel should have developed on cross-examination:

Instead, numerous questions could and should have been asked to make certain that
the jury was well aware of the role played by each witness, what little they knew
about the alleged involvement of the defendant, their failure to gather evidence
properly and run tests available on it, for that matter even what tests could have been’

- run, the fact that no individual placed the defendant at the crime scene other than the

- co-defendant at the time of the crime, pin down exactly when the crime occurred to |

- assist the defendant in his alibi, question the co-defendant as to his own criminal
record so that the jury would know that the co-defendant had a prior criminal record

- when considering his testimony (See Rule 609(a)(2)(A) of the West Virginia Rules

~ of Evidence), objected and required the prosecution o make the witnesses testify

. from their own knowledge as opposed to being led through the case by the -
prosecutmn and questlon prospective jurors in a voir dire Process . :

| | -(Appellant s Briefat 7.)

_Thrs hst of poss1b11iﬁes falls far short of the Appellant’s.burden of proof. Every attorney
.v1ew1ng a cold transcnpt with the beneﬁt of h1nds1ght may find some fault in the best attorney s
tnal performance That is not the point: Indeed it is this sort of generahzed second-guessmg Wthh
: Strzc}_cland _expressly prohlblts. The information which the Appellant claims Wae not prOperly

developed by cross—exam_inatioh was squarely before the jury wheri they made their decision.
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) .fEac'h witness tesﬁﬁed to his or her knowledge .regardin gthe Appellaﬁt’s roleinthe iheﬁ. The

| Appellgnt%s co~.d~eféﬁdan.t- a&mitted that he was drunk that evening,’! tﬁat he drove the jeep away

ﬂ'orh the victim’s house aﬂef_ the Appellaht had loaded .th.e tires, that he had téken these. tires fd the
~ Appellant’s house. Evidence of his potenﬁzﬂ bias Waé also befbre the j.'u'ry.' The co-defendant -
testi_ﬁéd tﬁat he haﬁ ..sfruck- a ﬁlea-agreerﬁenf with the State in which he pied to grand larceﬁsr,-and _ :
in re'turn:fo.r his t.esti.n"l_ony the é_tate’ would not oppﬂse pré_bation.12 (Trial Tr. Vol.1 97,98, 99, 101, |

i 03, 1 08-..1 0.) Indeed, on difect examinatioﬁ the Co—defendant_ stated that he h(.:ld. .agreed to cooperate |
in hopes of 'recei\.fing probation. (Trial Tr‘.Vol. 1110)

. .The .App.c.ellant' élailils, “While some might -argﬁe that jt ..is sfrategy,’ no reasonable attorney
Wmﬂd a_gfee esp éci a_lly.wh'gn the.co—défendant' was the oﬁly witness who plécéd the defendaht atthe
. crimé scerie.” .(Appell_lant"s_Bﬂéf at5.) Appellant omlts the exchange the AII)_pelllant"s counsel'had ..
' wifh fhe couﬁ- immediatély after Mr. Field’s téstimony: o - |

* THECOURT: = Mr. Esposito?

""The co-defendant testified no Iess than three times on direct that he was drunk that evening.

. Uhe Appellant claims that the co-defendant had a jji‘ior lclzrliminal history 'Which would have
been admissible under Rule 609(a)(2)(A), W. Va. R. Evid. Apart from his guilty plea, there is no

evidence from the record that the co-defendant had any prior convictions. Instead of making -

assertions from vague facts culled frqrh the record, the Appellant is now asking this Court to infer
something that is not contained in the record. - '

The Appellant’s pre-sentence report, including his criminal history, is part of the record. It
includes a 1994 arrest for breaking and entering and grand larceny, a 1996 arrest for malicious
assault and accomplice to malicious assault, and a 1996 arrest for giving false information to a State
- Trooper. (R. 80.) ' ' '

_ The Appellant’s unsupported allegations constitute an improper attempt to amend the
Appellate record. The Appellee respectfully requests that any cites to the co-defendant’s alleged
prior convictions not contained in the designated record be strickeri from the Appellant’s brief.
Napoleon §. v. Walker, 2005 WL 1384090 (2005) (Maynard, J., dissenting.) '

11



MR ESPOSITO: CouIdI.have_like 30 seconds in the haflway?
THECOURT: o Tes_. |

'MR.ESPOSITO: I prohlise 30 soconds.

(Recess) - | B |

- MR!ESPOSITO: ~ Idon’t have any questions for [the co-defendant], but T may
AR call him. But I don’t have any questions for him at this time.

~ (Trial Tr. Vol. 1112.)
The record suggests that defense counsel We1ghed the pros and cons of cross- exammatlon
and chose to walt until his case- in- eh1ef His conduct suggests that hlS dec1s1en was tactlcal Smce

the Appeliant has not developed the record, thls Court hasno ev1dence before it asto What occurred

during thrs recess. Therefore, th-e.Appellant has faﬂed to overcome the strong 'presumpti_on of

competence as a matter of law, Sm'cr’damdr 466 'U S. at 689.

The record clearly estabhshed that the State had no physical ev1dence connectmg the

App ellant to the crime scene. Trooper Pursley photo graphed the scene, and preserved some evidence

.. for fingerprint and DNA analySJS (Trlal Tr Vol.158.) The jury heard that this evxdence wasnever

“submitted to the crime lab. In his summatron defense counsel emphas1zed this fact. (Trial Tr. Vol

ms2)

' The Abpellant clsims that defense counsel should have neiled down the time of the mcident
in order to bolster his .alihi defense. The co-defendent provided the only evidence on this issue .. He |
claimed that they went to the victim’s house late that ni ght or early the hext mormng (Trial Tr Vol.:

1 97 )} The Appellant has not presented this Court with any concrete ev1dence suggesting that | '_

' cross-examination of .any of the State’s witnesses would have ‘pinmed down” the exact time of the
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. theft. “Nor has he suggested the existence '(.)f other witneeses'who could identify when the theft toek
Pla_ee; o | | |
- Next, the Appellant argues that tr1a1 counsei exphcrcly permztted counsel for the State to
nnproperly lead the co- -defendant." Durmg dlrect exammatlon of the co- defendant the followmg
' exchange occurre_d: .

: Q Were you given a plea agreement by the State?

: A:_- _ No,_éir.
-, | Q: .' When_ II say. gi.v.en aplea agreefnent, when yon enter'ed R
A Oh, yes.. ipled guilty, ves.
_Q: " You pled 'guilty to w,hat‘..?.
._ A: 7_ Grand larceny. |
Q: As part of that, though you got s sonle cens1derat10n from the State in order
. to cooperate 1s that nght‘?
Ar o don’t know until the 29th of next month. "

Q: _'Well you’re gettmg where I'm gomg What s gomg to happen to you for
o cooperatlng’? -

A:  Idonw’t know anything yet. 1 got a piea for probnfion

Q: | Well, let me ask you this. When you say you don’t know until the 29th, what
' - areyou talkmg about? You know What the sentence you’re facmg‘?

A Grand Larceny.

3The Appellant complains, in general about the prosecutor’s use of leading qucstlons Since
this is the only example he has quoted from the record, the Appellee contends that he has waived this
objection to any of the State’ s other questions. State v. LaRock, 196 W. Va. 294, 302, 470 S.E.2d
613, 621 (1996) (Issues which are not raised, and those mentioned only in passmg, but are not
'supported by pertinent anthonty, are not conmdered on appeal. )

13



| - You plead to a felony?
Yes, Sir.

" What are you saying you don’t know-nntil the 29th, explain that?

- -

I don’t know 1 haven t been sentenced or nothlng untﬂ the 29th of next
month, :

Q: So did the State give you that they would not objeet to you getting an
. altematwe sentence? :

Ar No.
Q. An alternative sentence is pr’obaﬁon? -
A: - Yeah, Prob'atilon.-'Yeah.

MR.ESPOSITO: T'm not going to object to him leading him. Just go ahead and -
tell h1n1 what you want him to say. :

(Tnal Tr. Vol I 108-09.)
In State V. Fazrchzld 171 W. Va 137 150 298 S E2d 110,124 (1982) th1s Court ruled,
As a general rule the use of leading questions is not perm:tted on dlrect examination.
See, e.g., Hendricks v. Monoghalia West Penn. Service Co., 111 W. Va. 576, 163
S.E. 411 (1932). However there are numerous exceptions to the general rule, seeF..
Cleckley, Handbook on Evidence for West Virginia Lawyers, supra 35- 56, and the
allowance of leading questions is largely in the discretion of the trial court Stare V.
Davis, 139 W Va. 645 81.S.E.2d 95 (1954)
By perrnit‘ang _counsel for the State to lead the witness, defense counsel accomplished two
things: First, by phrasing his objection as “Just go ahead and tell him what you wanl him to say”
_ (Trial Tr. Vo_l. I 109, enlphasis a'dded)_, he left the j’uly'wit'h the impresslion that.the State h‘ad

| rehearsed this witness; who had forgotten his lines, or that the prosecunon was not above puttmg

words into h1s month secondly, the Appellant was able to crystahze what must have been a growing

sense of exasperatmn on the part of every persotr in that courtroom. He let the proseeutor go on just
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long enough to look foolish, and then he cut him otf His tactrcal decision cannot be descnbed as

obJectnzely unreasonable The terms and condltrons of the co- defendant s plea agreement were a

: rnatter of record and .be.neﬁtted the Appellant. Counsel had no reason to object to leading q’uestions
on this speciﬁc topic. | :

.. Appellant then argues. that counsel dld not effectlvely partlcnpate in voir dire, Spec1ﬁeally,
he faults counsel for not questronmg the Jjury, and for not provrdmg alist of quest1ons to the ]udge
Of conrse there isno evrdence to support the latter accusation. As to the former the Appellant has.
falled to present thrs Court W1th any cvidence suggestmg that had defense counsel voir d1red the-
panel, 1t would have made any d1fference There isno evrdence that any of the j jurors picked to serve

‘lwere 1ncompetent The court c.onducted a thorough voir drre of the panel m Whrch several jurors
revealed pre exrstlng relatronshlps Wrth certain people involved i in the trial. The court struck these
_]HI‘OI'S from the panel (Tnal Tr. Vol I 5 18, 19 ) |

Onej _]LII‘OT clalmed that she knew the Appellant by reputa‘uon (Tnal Tr. Vol I 8 3 Appellant
argues that hrs counsel was 1neffect1ve for fa1l1ng to request 1nd1v1dual Voir d1re of thls juror.
o (Appellant s Bnef at9. ) I—Ie also faults counsel for allowmg this juror to rernaln on the panel while |
the court conducted 1nd1v1dual VOir dire on several other jurors. “How can one be certain that Jaror
[M } d1d not drscuss his knowledge of the * reputation’ of the defendant w1th one or more off those
: '_ members at that time.” (Id) It would seern that merely asking this j juror would have been a good ‘
place to start, Unfortunately, _the Appellant failed to do 50 before filing this appeal. '

B - Appellant’s claim that the juror’s comme.n_t infected the .entlre p.anel 1s equally rnerltless.,

| “Doing nothing rohbed the defendlant of a fair trial as well as effective assistanoe of counsel. In |

esSen_ce, it allowed the jurors to hear a comment about the defendant’s 'reputation in the voir dire
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: process that WOULD NOT HAVE BEEN ALLOWED AS TESTIMONY FROM A WITNESS
DURING THE TRIAL ITSELF ? (Appellant S Bnef at 10. ) This argument ignores one snnple .
fact~~the juror never commented on the substance of her op1n1on only that she had one. Common
expenence dictates that 1nost people have reputat1ons some good some bad To possess an opinion
on another s reputation demonstrates nothmg, it is the substance of that opinion that counts.
| Defense counsel did not ignore the juror’s comments. The recot'cl denlonstrates that he had
:_ _every intention of peremptoril'y shihing this jnror. (Trial Tr. Vol. I l3 ) There was. no need for
_ | 1nd1v1dua1 voir dire, all counsel need do is ask h1s client whether tlns _]111‘01' 5 opnnon was favorable'
ot unfavorable The Appellant. does not argue that he. was foroed to waste one of his peremptory
strikes on an obv1ously biased j Juror nor does he Ob_]GCl' to the panel as constttuted Therefore his
-clann 1s wholly without ment | |
Flnally, the Appellant argues that counsel was 1neffect1ve for fathng to move for a d1tected
verdict at the elose of the State s case, and at the close of trlal The Appellant has not proV1ded this
Court with any reason why th1s motion would have succeedccl He does not argue that the ev1dence_
- agamst him was 1nsufﬁc1ent as a matter of | law, thus depnvmg lnm of a meanlngful ground for
appellate revzew Indeed the trial court stated that had the Appellant moved for a directed verdict ..

at the close of the State s case,. it would have been demed
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v
.For thé forego._i.ng reaséns, the judgment .of the Circuit Court of Logan County éhoulci be _
| afﬁnﬁed by this Hoﬁqrgble_court. 7 | ' |
I 'Respectfully submitted,

STATE OF WEST VIRGINIA,
Appellee, : '
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