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‘1. KIND OF PROCEEDING AND NATURE OF
THE RULING IN THE LOWER TRIBUNAL

- Appellant apneels an Order of the Circuit Court ef Greenbrier County, West Virginta-, '
entereti on December 9, 2004, Thts Order denies Defendnnt’s tnotion to set aside default
| judgment and quash s'uggestion filed on February 3, 2004. | |
IL STATEMEN.T OF FACTS |
Appellee agrees with Appellant § Statement of Facts regarding the time line set forth in
her brief. However Appellee also notes that a hearing was held on May 17, 2004 in which the
D_efendant was present in person and the parties by connsel. Thereafter, the trial court reqnested
: briefs regatding meritnrious defenses of the Defendant to the Compleint and the Appellzint filed
hers on May 26, 2004, On June 25, 2004, Appellee submitted its Reply to Defendant’s |
Memorandutn. | | .
1118 DISCUSSION OF LAW
- Appellee believes that the tnal court’s ruhng was proper in denymg Appellant’s motion to
sct aside default Judgment Plaintiff filed its Cornplalnt agamst the Defendant on September 19,
2003. The same was served by certified mail, restricted delivery, and signed by the Defendant on
October 1, 2003; Appellee then moved for default judgment on December 3, 2003 and, most
impoi‘tently, a copy of the letter requesting default judgnnent written by Appellee’s coun.sel along
with a copy of the motion for default judgment and affidavit were also sent to the Defendant on
this same date. The irial court entered an Order granting defanlt judgment on December _9, 2003
with a copy of the Ordet‘ granting default judgment forwarded to the Appellant at her business

address. OnJ anuary 21, 2004 Plaintiff sought execution of this judgment and it was not until



February 3; 2004 thar -Defenelan‘r finally responded and filed a 1r10tion to set aside a default ._

| judgment and quash suggestion. | |

Rule 55(c) of the West Virginia Rules o.f Civil Pr.ocedure states that for good cause

| shown,' the court may set aside an entry of default 'and, if a judgment by default has. been entered,
may llkewrse set it aside in accordance with Rule 60(b). Rule 60(b) of the West Vlrgrma Rules
of C1v11 Procedure provides, in pertment part, “[o]n motion and upon such terms as our _]uSt the
court may relieve a party or a parties legal representative from a final judgm_ent, order, or - _.
preceeding for the foll_.owing reasons: (1) mistake, inadvertence, surprise, excusaele neglect, or
unavoidable costs; .. .. (6) any qther reason ju‘stifying relief from the operatron of the ju'dgrnent.”
A motien to vacate a judgment under subdivision (b) .of rhis rule is addressed to the.sound

| discretion of the court. Intereity Realty Company v. Gibson, 154 W. Va. 369,, 175 S.E.IZd 452

(1970). Before a motion to set aside a default judgrnent_will be granted, the movant must show

| good cause as prescribed by Rule 60(b) for his failure to act in a timely manner. Infercity Realty

Company v. Gibson 154 W. Va. 369, 175 S.E.2d 452 (1970).

In determining Whether a default judgment should be vacated upon a Rule 60(b) motion,
the trial court should consider: (1) the degree of preJudlce suffered by the plamuff in delay of
answering; (2) the presence of material issues of fact and meritorious defenses; (3) the | - '

significance of the interests at stake; and (4) the intransi gence on the part of the defaulting party.

Parsons v. Consolidated Gas Supply Corp., 163 W. Va. 464, 256 S.E.2d 758 (1979). These

factors do not automatically relieve a Defendant from the consequences of a default judgment, as

there still must be some showing of excusable neglect. Coury v, Tsapis, 172, W. Va. 103,304

S.E.2d 7 (1983). Finally, the movant must also show good cause under Rule 60(b) for failure to



actina timely matter in responding to the Conlplaint. Jackson General Hospital v. Davis, .195 :
W. Va. 74, 464 SE2d 593 (1995).

First, M. LaRocco declaree that she did not intend to personally guarantee the
'inde‘.bteélnes.s and the guarantee is vague.. Plaintiff takes issue with this position.

Specifically,. Plaint.iff_ would proffer that tne Note was not an item merely mailed to the
Defendant .for her signature and then returned to the Pl.a.inti_ff. Tnis Promissory Note is tneir .
| result of negotiated, meaningful discussions between the parties. Ro‘bert_ Stolz, :P.resident.'of the
| Hardwood Group, Would testify that the Note was the result of extensiye negotiations with the |
Defendant and her company, Greenbrie.r Architectural Woodworks. He will also .be ready to
testify that it was the intention of the parties that in order te provide the corpo.ration a-continued
line of credit,. the Greenbrier Architectural Woodvno_rks.had to culminafe its old past-dne
- accounts info e single Promissory Nete, which is the one guafanteed By Ms. LaRocco. He will
also testify that it was made'clearl to Ms. LaRoece that she was personally g:,ruar.':mteein.f:,r this Note
so that her company could continue their credit accounts with the Plaintiff. ~The mere fact she
.pla'ced. the title “President”, behind her Signature is not of eonsequence.

It is also Plaintiff’s posiﬁ'on that the language of the Guaranty is éufﬁcient to put
Defendant on notice of what she was signing. “The parties in.tent'io.ns apply and the rnere
presence of technical terms such as “guarantee” or “guaran‘nor” is not sine qua non.” Scyoc v,

- Holmes, 192 W. Va. 87,450 S.E.2d 784 (1994). o

The second defense raised by the Defendant in her Brief, is that there was no
consideration for Ms. LaRocco’s guarantee. Again, Mr. Stolz is ready to give testimony that the

execution of this Promissory Note was the only way for Greenbrier Architectural Woodworks to



continue receiving an open line of credit into th_e future with -thé ?1aintiff. It must 1(.)e_rr-la_de .clear'
that thé executiqn of this Promissory Note, and its guaréﬁtee by the Defendant, was a designed
financial ac.co.mmodation.to the _Défendant’s cofporation to help her corporaﬁon with a caéh flow
prﬁbl_em which she represented Greenbrief Architectural Woodwérks was héviﬁg at the timé of
the execution of_ the Note. . Therefore, thé' consideration for this Note and guaranty was -
Greenbriéi' Ar@:hitectural WoddWérks’ a.biiitjz to continue to do Business with fhe Plaintiff into
.the future. The consideration for this Promissory Note .wés Plaintiff’s detfimental reliance on
this .r.xew promise by continuing to extend credit to Defendanf’s cdrporation.into the future. qu
Geﬁ'crally; 4B, M.J., Contracts, §§ 30-36. | |

._'Further, this Note was a consoli&aﬁdn and payment of previously incurred invoices still

- outstanding with the Plaintiff. The consideration paid was Plaintiff s forebearance to sue on the

old, past due accounts. Bank v. Lockwood, 13 W. Va. 392 (1878) (Forbéarance to sue also binds

a surety); Dolin v, Colonial Meadows, Ltd., 635 F. Supp. 786 (S.D.W.Va. 1986).

In any event, it is still the Appellee’s pOsition that the Appellanf has not shown excusable
neglect in failing to timely respohd t_é the lawsujt; As can be seen from the Summons and |
Complaint, the Summons was clearly addressed to the Appellaﬁt and that her name appears as
the 01.113} Defendﬁnt in the case style. The case style did nbt iﬂclude her.con-lpany name as a
.Defenda.r.lt and therefore it is difficult to Believe that the Appellant could confuse this process
with that of her corboration, Greenbriér Architectural Woodwork, Inc. Also, it is again noted to

this Honorable Court that.when the Appellant did not file a timely answer to the Complaint

served upon her and signed by her, the Appellee moved for default judgment, and provided copy |

of the motion, proposed order and affidavit to the Appellant at the same time the same was



_forwardéd to thé court requestiﬁg entry.-of default:judgment.' The motion for default judgméﬁt

' rwas mailed on December 5, 2003, and e.htc.red-.on Decéfnber 9,. 2003. As the.trial court noted, tile

Order granting default judgment was also sent to the Appellaﬁt persoﬁaliy. It was not until.

Feb_rﬁary 3‘, 2004 that the Appellant made any efforts to sef aside this default jud-gmeht. which is
nearly sixty (60) days afier entry of the same. | | |

:Finally., the réa} issue hercin. is'whether Appellant has shown gbod caﬁsé.allowing the

trial court or this Honorable Court to set éside.;iefault judgment. As stated earlier, a hearing was
conducted on May 17, 2004 where such inquiry was made and at the end, the triél court properiy |
nof_ed that nﬁ good cause was shown for failing to file an answer or othé.rwiSe respﬁnd to the _. .
Complaiﬁt by the Appellant 1n a tifneiy manner. Such findings were incérbofated .into the trial

' court’s Order éf Dece_r_ni:_er 9, 2()04.

Ttis well settled in West Virginia that ﬁndings'of fact made by a trial court rha_y not be set

- aside on appeal unless such findings are clearly wrong. Daugherty v. Ellis, 142 W. Va. 340, 97
S.E.2d 33 (1957). | o

Also, “A motion to vacate a default judgment is addressed to the sound discretion of the
.cdurt, and _the court’s ruling on such ﬁotidn will not be disturbed on appeal unless there is a

showing of an abuse of discretion.” Syl. pt. 3, Intercity Realty Company v. Gibson, 154 W. Va.

369,175 S.E.2d 452 (1970). Finally, this Court has noted that “An appellant bears the burden of
-showing that there was error in the proceedings below resulting in the judgment of which he

complains, all presumptions being in favor of the correctness of the proceedings and judgment in

and of the trial court.” Syl. Pt. 2, Perdue v. Coiner, 156 W. Va. 467,194 S.E.2d 657 (1973). Tt

is the contention of the Appellee that there was no error by the trial court.



IV.  CONCLUSION
Based upbn-the aBove, it is Appellees position fhat the trial couﬁ did _nlot._abuse its
| discretion and fpade proper ﬁndiﬁgs of fact and conclusidng 6f law. Therefore the trial court’s
Order denyiﬁg Defendant%s motion to sét aside default judgment should be upheld. -
Respectfully subfnitted.
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