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JOINT BRIEF OF THE APPELLA’NTS'
| SHERMAN AND HELENE BENNETT
| AND THE PUINAM COUNTY PLANNING COMMISSION

- L . THEKIND OF PROCEEDING AND NATURE OF THE RULING IN THE LOWER'

TRIBUNAL

ThlS is an appeal from an order of the Clrcult Court of Putnam County that
reversed a decnsxon of the Putnarn County Plannmg Comm1s31on to grant Shennan and

Helene Bennett a Varlanee from certain county subd1v1s1on regulauons

The Putnam County Plann1ng Comm1ss1on after a hearing and extenswe ﬁndmgs '

B of faet granted Sherman and Helene Bennett a variance to create two pa:rcels from a
. single subd1v1s1on lot that was laid out befose Putnarn County adopted land use
_ regulatwns Adj acent property owners disagreed W1th the Plannmg Com1n1ss1on S

' ﬁndmgs of fact and appealed to the Circuit Court of Putnam County, _West V1rg1n1a On

' November 19, 2004 Judge N. Edward Eaglosk1 reversed the Planmng Commlssmn s

order, a rullng th_at made the lot the Bennetts wanted to divide Worth_less as _a building lot.



The Putnam County Planmng Commlssmn and the Bennetts ﬁled a tnnely pet1t10n

' for an appeal of Judge Eaglosk1 s order On July'5, 2005, this Court granted an appeal

- and ordered the ﬁlmg of brlefs The Appellants seek a reversal of Judge Eagloskt s order -

: and a remand of thrs ease ‘with mstructlons for entry of an order afﬁrmmg the deotsron of :

B the Putnam County Plannmg Commrssmn
I STATEMENT OF THE FACTS OF THE CASE.

" On February 12, 1972 Sherman and Helene Bennett acquired Lot 17 Sectlon 1,

in Maplewood Estates, a smgle famrly resrdentral subdrv1s1on developed in l951

‘ When Maplewood Estates was developed and when the Bennetts acqu1red their
'_ lot Putnam County drd not have any form of land use or subdrvrsmn regulatlon There
were no regulated limitations on Tot srze or street and r1ghtwof—way widths. The street
11, ghts of way in the onglnal Maplewood Estates were fixed at thnty feet in w1dth The
. Bennett pareel——a large lot more than an acre in size—fronts on the main street in

Maplewood Estates—_a th1rty foot street that forms the western bonndary of the property

_ . After the dlevel'oprnent of 'Maplewood Estates'. a parcel 'of land to the east was
developed by one Rosemarle Cox The Cox development now known as East
Maplewood Estates was on land that abutted the Maplewood tract but shared no common

- predecessor intitle. As part of the plan for Bast Maplewood Estates a thirty foot nght- :

o of-way fora roadway was laid out that bordered the Bennett lot on both the north and -

~ east 51des Because this thlrty foot rlght-of—way, known as Lmden Road,; was establlshed L

for the bencﬁt of East Maplewood property owners, neither the Bennetts’ prOperty nor )
~any other part of Maplewood Estates had any legal right to use this roadway East '

' Maplewood Estates was also laid out before Putna:m County adopted any subdivision

- regulatlons

When the development of both Maplewood and East Maplewood was complete

' the Bennett lot fronted on Maplewood Drive and had a clear legal rrght to use that thlrty o




o subdivision regulanons adopted in‘'the 1980°s requrre any new snbdrvrded parcel fobe -

'foot r1ght~of Way The Bennett lot abutted the thn'ty-foot rrght-of Way called Lrnden
Road on both the north and east boundarres but had no clear legal rrght to use that

| roadway for i 1ngress and egress

To the south of the Bennett lot are three other lots in the or1g1nal Maplewood
development that front in the west on Maplewood Drlve and abut in the east on Llnden _ N
Road. These three parcels have no legal rlght to use Lmaen Road for i mgress and egress
Ofthe four lots in Maplewood that abut on Lmden Road only the Bennett lot is bounded
by that road on two s1des (See attached map Exhibit A. ). o

~ The Bennett lot is qurte large and susceptlble tc d1v1s10n rnto two separate parcels
: both: of whrch Would greatly exceed the 1 mmrmum size for subd1V1ded lots set by Putnam
- County’s land use regulatlons In 20()2 Mr and Mrs. Bennett hired a surveyor and- had a:
. map prepared showmg a proposed d1v1s1on of their lot mto two parcels (See attached |
. Exhibit B.) The Bennetts’ exrstmg home Would remam on the parcel frontmg on -
- Maplewood Drrve Access to the subd1v1ded parcel would be from Lmden Road, the -
_ thirty= foot rrght of-way servmg East Map_lewood. To make sure therrsubd-rwded parcel
"'had a legal right to use Linden Road the Bennetts entered into an agreement w'ith'the' |
East Maplewood Estates Homeowners Association, Inc. , giving the Bennetts the nght to
use that road upon certam express cond1t1ons Importantly, the agreement expressly
hmlted 1ts apphcatron to the Bennett lot to the exclusron of any other parcel of land in the
orrgmal Maplewood development Because of thrs agreement the Bennett lot is. the - o |
only part of the orrgmal Maplewood tract w1th the legal rlght to use both o o !'
' Maplewood Drive and Lmden Road - '

The Bennetts ﬁled an apphcatlon for approval to subdrvrde the1r lot with the

Putnam County Office of Planmng and Infrastructure. Because Putnam County o o | . .

accessed by a forty foot rrght-of -way, the Bennett subd1v1s1on apphcatmn was demed

with the advice that the Bennetts could seek a variance from the Putnam County PIannmg B t

Commrssron relatlve to rlght of—way Wrdth



The Bennett srtuauon isa eommon problem mn Putnam County Where r1ghts of- :

- way thlrty feet | in w1dth were the norm untﬂ the subd1V151on regulatlons were adopted
Slnce the Bennett lot met alI the Putnam County reqmrements for SudeVISIOH excepr the
'w1dth of the’ r1ght—0f~way for 1ngress and egress, the Bennetts apphed for a Varlanoe To '_
“avoid the hardshlps or praetieaI dlfﬁeultles of rendenng otherw1se Valuable Iand unusable o
._.because of noneonformlty with its regulatlons the Ofﬁce of Planmng and Infrastrueture . |
had in plaee a speelﬁc written proeedure Whereby an aggrleved landowner could 0bta1n a .. .
| varlanee from the reqmrement for access from a forty foot rlght— f—way Artzcle 1 4 00.1 3

: 7 of the Pumam Coumy Subdzvzszon Regulatzons pr0v1des as follows

Where the Planmng Commlssmn ﬁnds that extraordmary hardshIps '
or practical difficulties may result from strict compliance with these _ - _ _
regulations and/or the purposes of theése regulanons may be served toa .
- greater extent by an alternative proposal, it may approve variances to these ~ . S
subdivision regulations so that substantial justice may be done and the
- -public interest secured, provided that such variance shall not have the . . SR ‘
effect of nullifying the intent and purpose of these regulations, and further. .- - . ¢ o
- provided the Planning Commission shall not approve variances unless it e
shall make written findings based tipon the ev1dence presented to. 1t that all :
of the following condltlons are met: - ' : '

a. The grantlng of the variance will not be detr1menta1 to the :
' public safety, health, or welfare or mJurrous to other ‘ :

.. property. _ L :
b. . The conditions upon whleh the request for d variance is

based are unique to the property for which the variance is
I sought and are not applicable generally to other property..
c. Because of the particular physical surroundings, shape-of
' topographical conditions or the specific property involved, .
. a particular hardship to the owner would result, as -
- distinguished from a mere inconvenience, 1f the strlet letter
of these regulations are carried out. : .

d.  The variances will not in any manner vary the provmons of
- any other regulatlons, ordlnanees or plans adopted by the -

: County :

e. - Inapproving variances, the Planmng Commlssmn may

‘require such conditions as will, in‘its judgement, secure
substantlally the objections of the standards or
reqmrements of these regulatlons '




£ Apetition for any such variance shall be submitted in
- writing by the subdivider. The petition shall state fully the
- grounds for the apphcatron and all of the facts relied 1 upon e
- by the petrtloner S :

- A Varrance request must be subrmtted n wntlng a minimum of twenty one
o days prlor to the regularly scheduled Plannmg Comrnrssron. Gl

'. _ .On January 30 2004, the Bennetts submrtted a plannlng comnnsswn appeal
apphcatron to the Ofﬁce of Plannlng and Infrastructure requestrng a variance frorn the

forty—foot rrght of—way rule The Bennetts Want to subdmde part of therr land and give a

- lotto their granddaughter SO she can build a house next to them. Access to this lot will be .

provrded by the thlrty-foot rlght of-way of Linden Road Past practrce by the Putnam

County Plannrng Comnnssron was to grant such variances where subd1v1s1on lots laid out”

before adoptmn of the regulanons rnet all of the requlrernents of the reguIatrons except -
for r1ght—of—way wrdth Thrs was partlcularly true with exempt subdrvrsrons such as .

d1V1d1ng property for purposes of glfts to children or grandchlldren

After due notrce to nearby property owners, the Putnam County Planmng

B Comnnssron conducted a full hearmg on the Bennett varlance apphcatron ‘This hearlng

- was done in two parts one on F ebruary 24, 2004 and the last on the 23™ day of March

2004 At the conclusion of the hearrng, the Putnam County Planning Commission

- appr oved the Bennett Varrance request and made specrﬁc and extensrve findlngs of fact _

Arnong other thrngs the Planmng Commlssron spemﬁcally found that d1v1s1on of ©
the Bennett lot would not be detrnnental {o pubhc safety, health or Welfare or 1n_]ur10us o _

' 'other property (See F rnal Findings of Fact p. 16, attached as Exhlbrt C )

_ " The Planrnng Cornrnrssron aIso found that the condrtrons upon Wthh the varrance_ o
- was based were umque to the Bennett property because the Bennett lot was created pnor
~to the adoption of the Putnarn County Subdlvrslon regulatlons when no minimum right- -

- of- ~way Wldths were required. ‘The PIannrng Cornrnlssmn found that the proposed lot met :

all other requlrements of the subdlvrsmn regulatmns The Planrnng Cornrnrssron




: spee1fioally found that only the Bennett lot had the legal rlght to use both Maplewood
" Drive and East Maplewood Dnve or Llnden Road. In making this ﬁnd]ng, the Planmng

) Connntssmn noted that while other lots i in Maplewood Estates aIso abutted Llnden Road | o '
“none of those lots had a legal rrght to use Llnden Road unless they somehow obtamed -
| permrssmn from the East Maplewood Homeowners Assoaatmn in the future (See Final

'_ Ftndmgs of Fact P 17)

The PIanmng Commtssmn found that both the proposed subd1v1ded lot and the.
residue of the Bennett tract would greatly exceed the mnnrnum lot size requlred by
Putnam County Subdrvzsron regulatrons The Commrsston found that ail exrstmg
Jmprovements were in plaee so that an addltlonaI rlght—of way was not needed for |
Improvements to the proposed lot. Importantly, the Conmnssmn found that smce the o
'proposed Tot met all subd1v151on regulatrons except the width of rlght-of-way, t.he _
Bennetts as owners of the Iot would “experrence a hardsh1p if not allowed to d1V1de the1r' N

_ 'property ? (See Fmal F 1nd1ngs of Fact p. 17 )

_ The hardshlp to the Bennetts is obvrous w1thout the Vartance that the Planntng |
Comm1ssmn granted they own a Valuable lot that meets all ex:strng subd1v1sron
regulatlons that 1s served by a road and ri ght-of~way sufﬁc1ent for any fut:ure

development, and that they would be completely_ unable to use as a residential I_Qt-.

Of course, mrphclt in the Planmng Comrrnsston s decrs1on to grant a Varrance isa
' ﬂndmg by the Comnnsswn that the threshold etements of extraordlnary hardshlp or
| practteal drfﬁculty resultmg from strict- comphance with subd1V1s1on regulations ex1sted
relatlve to the Bennett lot. Both extraordlnary hardshlp and. practlcal dlfﬁculty are.
obv1ous When the result of the. denlal of the variance would have been to render the .. |
Rennett property valueless as a re51dent1a1 lot Indeed the Putnam County Plannmg
* Commission has previously adopted the deﬁned concept of “unlqueness and “hardshlp” x |
as applylng to the subdivision of a Iot that otherwise meets all the reqtnrernents of the

| regulatlons but fronts ona street that was establlshed before the regulatlons were adopted-.

o (See Flnal Flndrngs of Fact, p 11, 17)



Wrthm thrrty days of the Plannmg Comrmssmn S order grantmg the Bennett o

: _varrance the Maplewood Estates Homeowners Assomatlon filed a pet1t1on for appeal

) from that order with the Circuit Court of Putnam County By order entered Novernber

1 9 2004, the C1rou1t Court of Putna:m County ruled that the Putnam County _
- Comrn1ss1on s ﬁndmg that denral ofa variance Would result in hardship to the Bennetts .
| was, plamly Wrong Tt was the final order of the court that the order of the Planmng

Comrmssron grantmg the variance be reversed and Vacated It is from thrs order that the

% Bennetts seek an appeal

: :II_I; ASSIGNMENTS OF ERROR RELIED UPON ON APPEAL AND THE MANNER
IN WHICH THEY WERE DECIDED IN THE LOWER TRIBUNAL :

The C1reu1t Court of Putnam County, the Honorable N. Edward Eaglosk1 | _
' 'premdrrrg, abused its dlsc1etron in reversmg an order of the Putnam County Planmng o

'Commmsron and ruhng that the Commission’s ﬁndmgs of fact were “plarnly wron g
.' '_ _IV. "P-(.)INTS.AND A_UTHoRrTIEs._'RELIEu t]PoN:=

) W. Va Code §8 24- 1 |

W Va C'ode §8 24 28.-

__ W Va. Code §8 24 29

- WY Code §8A- 9 6(0)

Pumam Counly Subdzvzszon Regulatzons Artlcle 1400 13

| __Burley V. Board ononmg Appea[s 213 W Va 581, 584 S. E 2d 215 (2003)

.- Corlzss V. Jejj‘er.s'on Cty BZA 214 WVa 535 591 S E 2d 93 (2003).-

- _Lamberr V. Workers Compensanon Dzvzszon 211 W Va 436 566 S.E.2d. 573 (2002)

Webb v. West Vzrgzma Board of Medzcme 212 W Va 149 569
 SE. 2d 225 (2002) _




o In Re Queen 196 Ww. Va 442 473 S. E 2d 483 (1996)

: "Muscatellv Clme 196 W Va 588 474 S E 2d 518 (1996)

_Frymzer~HaIlomn 2 Pazge 193 W Va. 687 458 S E. 2d 780 (1995). '

Wolfe v. Forbes 159 W.Va, 34 217 s E. 2d 899 (1975)

Umversal C’amera Corp V. NLRB 340 U. S 474 488 (1951)

V. DISCUSSION OF LAW"

: A. STANDARD OF R_EVIEW

When this case was appealed to the circuit court the procedure for that appeal _

was govemed by the provisions of W Va Code §8 24-1, et 56q. While thrs appeal was
.pendlng, Chapter 8, Artlcle 24 Was repealed in 1ts entrrety Newly enacted Chapter 8A

Artlcle 9 govemmg the appeal process in land use planmng issues Was in effect when the

circuit court decided thls case. While §8A 9-6(¢c) empowers the circuit court or judge to

S reverse afﬁrm or mod1fy in whole or in part the dec1510n or order” of the planmng

cormmssmn the statute sets no specific standard of review. The standard of review -

remains that set forth i in Wolfe v F orbes; 159 W.Va. 34 217 S.E.2d 899 (1975) “Whﬂe

on appeal there'is a presumptlon that a [planmng commrssmn] acted correctly,

rev1ewmg court should reverse the admlmstratlve de01s1on where the [comm1ss1on] has

'apphed an erroneous prmclple of law, was plamly wrong in its factual ﬁndmgs or has

| acted beyond ifs JUI‘ISdICtIOIl ” See also Corliss v. Jejj%rson Cly B Z. A ,214 W Va 535
591 S.E. 2d 93 (2003) -

On appeal this Court rev1ews the decrswns of the circuit court under the same

- standard of _]UdlCIEl_l rcwew that the lower court was requlred to apply to the de01510n of °
o _the plarmmg comm1ss1on Webb v, West Vzrgmza Board of Medzcme 212 W.Va. 149, _
. 569 S.E.2d 225 (2002). .After applying the appropriate standard of judicial review to the -

~ decision of the planning commission, this Court miust review the final order_ of the circuit




L B. THE COURT ] FINDINGS

‘T thrs case, there was no aﬂegatron by the Appellee nor any ﬁndlng by the (:1rcu1t
court that the plannmg commrssron apphed an erroneous pr1n01ple of law in decrdlng th1s
case, erewrse there. was no allegatlon that the planmng commrsswn had acted beyond
. rts jlll‘lSdlCllOI‘l Since §8-24 1 and §8- 24- 28,29 specrﬁcally granted to county plannlng
comm1ss1ons _]uI‘lSdICthIl to approve the subd1v131on of property and maps of
: subdrvrswns it is platn that the plannrng comrnrssron here was ac‘ung w1th1n 1ts o

Jurlsdlcuon in grantmg the variance applred for by the Bennetts

The circuit court reversed the planmng comrnlssron because the clrcuit court:
found that the plannlng cornmlssron was “plamly Wrong in some of the factual ﬁndrngs

it made in support of grantmg the varrance

¥ The plainly wrong standard of review 'applied by--ﬂ1e:eircui.tcourt is a deferential -

one. The revrewmg court must presume that an admrmstratlve trrbunal’s actlons are vahd o

as long as the deCISIOII is supported by substant1a1 evidence. Lambert v, Workers

) Compensatzon Dzvzszon 211 W. Va 436, 566 S.E.2d 573 (2002); In Re Queen 196 W Va

442, 473 S E. 2d 483 (1996) and Frymzer—Hallomn V. Pazge 193 W. Va 687 458 S E 2d :
780 (1995) An ageney actron that is supported by substantlal ev1dence ora ratronal basrs |

‘is rev1ewed ina deferentlal manner and presumed vahd Frymzer supra at 695, at 788

“Substantlal ev1dence requ:[res more than a rnere scmtrlla of proof Substantlal |

- evrdence 18 such relevant ev1dence that a reasonable nnnd might accept it as adequate to.-

support a concluslon If such ev1dence exists to support the adm1n1strat1ve agency’s -

' ﬁndrng, that ﬁndrng is conelusrve The 01rcu1t court may not supplant a factual ﬁndrng of -

a county plannrng commrssmn merely by 1denufy1ng an alternatrve conclusron that eould -

be supported by substantral evrdenee The 1ev1ew1ng court may not drsplace the planmng

o comm1ss10n s chorce between two farrly eonﬂretlng vrews even though the court Would

T court and 1ts drsposrtlon of the case under an abuse of dlscretron standard Muscaz‘ell V. o

' Clme 196WVa 588 474 SE2d 518(1996)




V }us‘nﬁably have made a dlfferent ch01ce had the matter been before it de novo Umversal

Camera Corp v NLRB 340 S. 474 488 (195 1) In Re Queen supra

' S1nce the cneurt court reversed the Putnam County Planrnng Commlssmn in thls :
' case by ruhng that certaln of the Planmng Commrssron s ﬁndrngs were p1a1n1y wrong, it
is 1neumbent upon thls Court to revrew the prooeedmgs of the Plannrng Commrssron to

: determlne whether substantral ev1denoe supported 1ts ﬁndrngs If such evrdence exists to -
_support the Cornnussron s ﬁndmgs then they are eonelusrve and the c1reu1t court S

' reversal of those ﬁndlngs isan abuse of i 1ts dlscretlon

F ortunately, the Putnam County Plannmg Cornmrssron has long adopted a.
procedure that produces. extenswe written ﬁndmgs of fact and explanatlons of its actions -
when ruhng on land usé 1ssues Unlike: Burley v. Board of Zomng Appeals 213 W.Va. |
581, 584 S.E. 2d215 (2003) and other earlier cases 1nvolv1ng 1nsufﬁerent ﬁndlngs by -

" adrnmrstratlve partles the Putnam County PIannlng Comrn1sswn produoed extenswe and

spec1ﬁc ﬁndlngs and reasonlng in support thereof,

Attaehed to thls brref as Exhlblt C is an 18-page document prepared by the
' Putnam County Planning Commlssmn in the matter of Sherman C.. and Helene F.
| 'Bennett Jr., Variance 04-4 captloned “Final Frndmgs of Fact.” This doeument was
prepared by the Planning Comrnlssron after extenswe proceedrngs relatlve to the -

: Bennetts apphcatlon for a Varlance

Artrele 1400 13 of the Putnam County Subdrv1sron Regulatlons permrts the
Planrnng Comrmssmn to grant variances from these regulations where extraordmary
hardshrps or practlcal dlfﬁcultles may result from strict eomphance » The 01rcu1t court -
._ : oprned that there was a lack of evrdenee to show that this prerequisite for the |

| con31deratron of a variance ex1sted Indeed, the Planmng Comrnlssron heard evrdenee
and found that denial of a varrance Would deprlve the Bennetts of the use ofa srgnlﬁcant_' :
part of thelr property since they would not be permitted to divide thelr property in a |

" manner that would otherwrse be perfectly legal The Planmng Comrmssron also found

1o




that the Bennetts are elderly and in poor. health and wrshed for the1r granddaughter to

: ohtaln a pOI‘thl’l of their property so that she could buﬂd a house thereon and help care for

them. This ev1dence all of Wthh was uncontested by the Appellee is more than _

' _adequate to support a ﬁndlng by the Comrmssron of elther extraordmary hardsh1ps or, - :

more 1mportantly and perhaps more apphoably, practlcal dlfﬁcultres” should a varlance _
. not be granted. The fact that the e1rcu1t judge may d1sagree with the severlty ofa
: hardsh1p or the practlcahty of dlfﬁculty to the Bennetts is not a legrtlmate bas1s for the

court’s reversal of the Planmng Cormmssron S order :

_ The cncutt court made a spe01ﬁc ﬁndmg that the Planntng Commrssmn s ﬁndlng S
that the Bennett property Was unique was “not supported by the evrdence and as such

p1a1nly Wrong The record JUSt does not support the circuit court’s conclusron

The Plannrng Comm1ss1on heard commentary from 1ts senior planner regardlng

' the six condlttons set outin Article 1400 13. (See Exhibit C, pp 8 9 and 10) After -
hearlng its staff 1eeommendat10ns and ev1dence presented at a public hearrng, the - .

' Planmng Commlssmn approved the variance request by the Bennetts. In doing s0, the
Commlssmn made spe01ﬁe ﬁndlngs regardlng the umqueness of the Bennett property S0

asto sattsfy subsect1on b of Artlcle 1400 13 of the regulatlons The Commlssmn stated

| 'these findings:

“The condltmns upon whlch the variance is based are unlque to this
property Maplewood Estates is a suhd1v1s1on that was placed on record -
in the County Clerk’s office prior to the adoptlon of the Putnam County
Subdivision Regulations. At the time the subdivision was created, there
was no minimum r1ght—of~way width required in Putnam County

The proposed lot meets all other requtrements of the. regulatrons

There are Only four lots in Maplewood EStates subd1v1sron that are
adjacent to two existing subdivision roads. The Bennett lot is one of
those lots. These lots are unique because of the fact they have frontage on
“two subdivision roads. The other lots in Maplewood Estates do not have
' thls umqneness - :

- East Maplewood Homeowners Assomatlon granted the right to use
their subdwrsmn street Linden Road to only the Bennetts and their

o




- granddaughter for that one lot and dld not grve permlssmn for the

- other three lots that have frontage on Linden Road to use that road.

- Those property owners will be responsible for acquiring the legal use of
Linden Road from East Maplewood Estates Homeowners Association
prior to a proposed division of their property. ‘They will also be required

1o apply to the Planning Commission for approval ofa right-of- -way
. varlance (emphasrs supphed ) ' :

' When the Commlssmn made these ﬁndmgs that only the Bennett lot had the legal "
1 ght toise . the. road in question it had hefore it all of the items set forth ; inthe 34 -
separate entries hsted under Section C of’i 1ts final ﬁndlngs of fact, meludmg maps, deeds
and eourt orders specrfymg the Bennett lot as the only pareel of ground in Maplewood

Estates hav1ng a legal rrght to use a roadway in an adj onnng subdivision. In thrs regazd

" the Bennett property is “one of a kind” and therefore un1que 1n the eyes of the Planmng

'Comnnssmn The circuit court’s drsagreement wrth the Plannmg Con'nmsswn s fact- .

based ﬁndlng is an abuse of dlSCI‘BUOIl

The 01rcutt court also made a speelﬁc ﬁndmg that the Commrssron S
' determmatlon that hardshlp to the Bennetts Would result from a denial of the: variance
was not supported by the evidence and plainly wrong Part of this ﬁndmg by the circuit
' court was based upon its mterpretatmn of the Commrssmn regulatlons Wlth all due
respect to the c1rcu1t court, the Piannlng Commission i is the appropriate a:rbrter of the
§ meamng and 1nterpretat10n of its regulations absent some allegation of arb1trar1ness or
| abuse S1nce no such allegatron was made in the case the Commlssmn S 1nterpretatlons

” are entltled to deferent1a1 treatment and presumed to be correct

. Regardless there is 1n this record substantlal and unoontroverted ev1dence that the .
" Bennetts Wﬂl be deprwed of the use of a’si gnlﬁcant portlon of thelr property Wthh '
. otherw1se meets all the requlreme-nts for subd1v1sron unless a Varranee 1s granted. The
| Planning Commlssron made these specific flndmgs regardmg the element of hardsh1p

: because of the specific property 1nvolved

“The lot is bordered on the north and ecast by L1nden Road in East
- Maplewood Estates and on the west by the Maplewood Estates’s street, -
and both the O 46 acre lot and the re31due of the parent tract on Wthh the -
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' Bennetts house is srtuated wrll greatly exceed the minimum ]ot size
required in the subdivision regulations. ' All improvements are existing'so
additional right-of-way is not needed for improvements to the proposed
lot. Since they meet all requirements of the subdivision regulatlons
except the width of the right-of-way, they would experience a
hardshlp if not allowed to d1v1de thelr property (empha31s supphed )

In thrs part1cular case, there is also a hardshlp due to the fact the
Bennetts are clderly and in poor health, and the granddaughter i is

" -being conveyed the property so she can build a house for her
occupancy so she can help care for them.” = =~ =

The Planrung Commlssmn obvrously beheved that deprrvmg an 1nd1vrdua1 of the |

lawful use of hls property 1nclud1n g the right to subdrwde the same and grve a portlon to.

a beloved famrly member const1tutes a hardshlp to the spe01ﬁc property involved. Thrs .

is a determmatron that the Planmng Comrnrssron had every rrght to make and was _
supported by substantlal and uncontroverted ev1dence "The crrcmt court’s reversal of thls

ﬁndlng is an abuse of dtscretlon -

The Planmng Commrssmn also made spe01ﬁc fmdmgs relatlve to the other '

requlrements of Article 1400. 13 but these Were not contested in the SU.bj ect appeal

| N Ohv1ously, the people who oppose the Commrssmn ] order d1d not agree w1th the - o

'. Commission’s factual ﬁndlngs and filed an appeal which sought rehef statmg “the

' Varrance clearly should not have been granted because the Bennetts carmot find sufﬁc1ent '

facts to meet the six condltrons requrred in order fora variance to bé granted ” The

aggrleved part1es filed this petition for appeal but neglected to submlt to the circuit court _' :

a transcnpt of proceedmgs before the Planmng Commission. The Planmng Comzmssmn
- -d1d however submit to the court a complete record of i its proceedmgs mcludmg its
detaﬂed final fmdmgs of fact and alI of the exhrblts that had been con31dered by the '

) Comrmssmn as attachments.

In its November 19 2004 order (attached as EXhlblt D) the Circuit Cou_rt found

T that the Plannmg Commrssmn S ﬁndmg that the Bennett property was umque ‘was not



supported by the evrdence and as suoh plainly wrong.” “The ewdenoe that the Planmng

Cornrmssmn consrdered on thls 1ssue was (1) the faet that the Bennett paroel was the only
_parcel of Iand Whteh had the legal right to use the streets in East MapIewood Estates (2)
E _that the Bennett parcel was ina subd1V1s1on that was laid out before the Putnam County

| _ Subdwrsmn Regulattons were adopted and (3) that the Bennett parcel met every other _

' requ1rement set forth under the subdlvrslon regulatlons In short, on the day the Plannlng :
: Comnnssmn approved the Bennetts’ variance, the Bennett property was the only paroel

of land i in the universe that had the rlght to use both streets i in Maplewood Estates and

streets in East Maplewood Estates The circuit court rgnored this ﬁndmg of absolute

'untqueness and appears to have snnply adopted the argurnentatlve statements of the
" aggneved parties that beoause other paroels m1ght aoqurre nghts to use these streets in the -
' future the Bennett S1tuat10n was not unlque This is merely a substitution of the Court s

| judgrnent for that of the Planmng Commrsston

The Court also. dlsregarded the Planmng Cornrntssmn S ﬁndlng that a hardsh1p

-. Would result from denial of the variance by concentratlng on the fact that one of the

- Bennetts’ claims of hardshtp was that their gtanddaughter Would not be able to live next
to.them and care for them in their old age. . The Court arbltrarﬂy i gnored the other ﬁndlng
of the Planntng Commtssron that refusal to grant this ‘variance would pl‘Ohlblt the

otherwise legal d1v1s1on of the Bennett property, by 1mphcat10n deprlvmg the Bennetts of '_

- a s1gn1ﬁeant portlon of the vaiue thereof :

In short this is a case in which the circuit oourt for Whatever reason, gave no-
value to the presumptton that the Planmng COHlmISSIOII had acted correetly, disregarded
.. the substantral evidence considered by and ﬁndtngs rnade by the Plannlng Comrnlssmn '
' and arbltrartly 1mposed the court’s own 1nterpretatton of the record to reverse the lawful

order of the Planmng Cornrmssron o

The effect of the court’ 8 order isto depnve Sherman and Helene Bennett of a

Slgnlﬁcant portton of the Value of their property. The circuit court’s order should be



: reversed and th1s matter remanded wrth dlrectlon to drsmrss thrs appeal and afﬁrm the

L Pla.nnmg Commrssmn s actrons

| -"_"V_I.?.‘."j.RELIEFPRAY.EISFon_‘:- -

The Petltloners pray that the November 19, 2004 order of the C1rcu1t Court of

_ Putnam County, West Vlrglnra be reversed and remanded wrth dlrectrons to drsmrss the

underlymg proeeedrng and a_fﬁrm the order of the Putnam County Plannlng Commrssron '

h grantrng Sherman Bennett and Helene Bennett the varrance requested

.. RESPECTFULLY SUBMITTED

' SHERMAN C.BENNETT and HELENE F
BENNETT his wife; and THE PUTNAM
o _C()UNTY PLANNING COMMISSION -

1 '_ BY COUNSEL

‘Harvey D. Peyton, sq(#2890) |
- The Peyton Law Firm . - -

. 2801 First Avenue

“P.0.Box 216

" Nitro, WV 25143

Phone (304) 755- 5556
‘Fax: (304) 755-1255

. > Counsel for Sherman and Helene Bennett .

" Jennifer D. Scragg, Esq. (#8051)

. Putnam County Commission
- 3389 Winfield Road = -
Winfield, WV. 25213
Phone: (304) 586-0201
Fax: (304) 586-0200 . |
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