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I. INTRODUCTION

This is a certified question proceeding arising from an order the Citcuit Court of Boone
- County entered on Februaty 17, 2005, asking:

Whethet an employee who sustains a mental injuty without

physical manifestation and, as such, is precluded from receiving

- Workets’ Compensation benefits pursuant to West Virginia Code

§ 23-4-1(f), can maintain a common law negligence action against

his employet, despite the immunity afforded by West Vitginia

Code § 23-2-6. : :
The Defendant, Eastern Associated Coal Cdfporation [Eastern], respectfully submits that the
Citcuit Court incortrectly answeted this question in the affirmative, rendering a decision contrary
to the legislature’s clear intent that the workers’ com?ensation system: (1) replace the common
law tort system and provide the “exclusive remedy” for workplace illnesses and injurtes and (2)
provide employets immunity from common law suits by employees for workplace illnesses and
injuties, whether mental or physical, suffered in the course of and resulting from their
employment —~ including common law suits for negligent infliction of emotional distress such
as the one at issue here.

Eastern’s atgument is very simple. The workers’ compensation system supplanted the

common law' tort system for workplace injuties. "The workers’ compensation system does not

'Obviously, the wotkers’ compensation system was not intended to supplant other statutory
causes of action and remedies such as those under the Human Rights Act. Se, e.g., Syl. pt. 3, Messer v
Huntington Anesthesia Group, Inc., No. 31739 (W. Va. July 7, 2005)(“The West Virginia Workers’
Compensation Act, W. Va. Code § 23-2-1 et seq,, is directed at compensating an employee who has
suffered an injuty or disease in the course of and tesulting from his/her employment and at shielding

the employer from liability outside the wotkers’ compensation system for such injury, West Virginia

Human Rights Act, W. Va. Code §5-11-1 et seq. is directed towards actions of an employer in
discriminating against an employee because of his ot her disability and it would be inconsistent with the
purposes of the West Virginia Human Rights Act, W. Va. Code §5-11-1 et seq., to limit its applicability
to physical-injury disabilities unrelated to work.”)



ali_ow recovery for purely emotional distress claims. Thus, workets cannot avail themselves of
the common law system fo,r a type of injury, ic., putely emotional distress claims, that the
Legislatute has exercised its plenary authority not to provide in the wotkets’ compensation
system. |

Thete are a number of other temedies available under the common law tort system, such
as for the loss of spousal, parental, and filial consortiurn,.that are not available under the
workers’ compensation system. Their unavailability under the wotkers’ compensation system
' dé¢s not translate into their availability under the common law tort éystem. Rather, they are
merely .attributes of the common law tort system that the Legislature has exercised its plenary
authotity not to incotpotate into the workers’ compensation system.

Under very limited circumstances, this Coutt has recognized an independent cause of
action fot negligent infliction of emotional distress. This attribute of the common law tort
systemm, hoivever, hés not been incotporated into the workers’ compensation systeﬁ, Which is
the Legislature’s prerogaﬁve. "The practical effect of the Circuit Court’s ruling in this case would
be to expose West Vitginia employers to a plethora of claims by employees who ailege fhéy
suffer fear, anxiety, and stress as a result of various conditions of theit einpioyment. This is
contrary, in Eastetn’s view, to the Legislature’s intent,

II. STATEMENT OF FACTS

The facts pertinent to the cettified question are undisputed and are set forth in the Circuit

Court’s certificadon order:

This action atises as the result of an incident that occurred on
September 18, 1999, at the Harris #1 coal mine located in Boone




- County, West Virginia, owned and operated by the defendant. On
this date, plaintiff, Berchic Bias and two othet co-wotkers were
assigned to install a belt take-up in a particulat section of the mine.
At approximately 10:00 a.m., the three workers observed a cloud
of smoke approaching them and immediately called their
supervisor for help from the emergency phone in the jeep they
were using. Unbeknownst to the plaintiff and his co-workers at
the time, the smoke was the tesult of belt slippage caused by a slip
switch that had been shott circuited. The defendant was issued a
Federal citation for the short circuited switch. This slip switch, if
opetable, would shut down the belt in the event of belt slippage to
prevent smoking ot a possible fire.

Plaintiff and his co-workers wete told by the supetvisor to shut off
the main belt, which was about 100 feet away through a cross cut.
While his co-workers attempted to find fresh ait, plaintiff went
down to shut down the main belt. After shutting down the belt,
plaintiff indicated that thick smoke had gotten between him and
the area in which he had been walking in, and therefore, he did not
know where the escape ways were located. Plaintiff went through
a door and into a return entty in the opposite direction from the
smoke. Plaintiff alleges that he knew the return would eventually
have smoke in it because the ventilation system was not working
propetly and he was very afraid. Plaintiff walked down the return
about 100 feet and then cut back towatds the area in which he had
been wotking in, and eventually ran into two mechanics who
‘began walking him out of the mine. The three eventually ran into
a jeep and were transported to the mouth of the entry. Plaintiff
alleges that he was trapped in the smoke for approximately an hour
and a half (1 ¥).

Plaintiff worked for the next two days and alleges on the third day
he became very distraught. Plaintiff repotted he was in a poor
emotional state, having slept vety litte due to nightmares about
being trapped in the mine. Plaintiff was transported to Chatleston
Area Medical Center and then transferred to Highlands Hospital,
whete he spent 9 days. Plaintiff subsequently brought this action,
alleging that as a result of the aforementioned incident, he suffered
various setious emotional injuries. -



In other words, even though he suffered no physical injury and réturned to work the next
day, the empioyee,‘Berchie Eugene Bias [Mr. Bias] aﬁd, his wife, Patri(;ia Carol Bias [collgctively
the Biases] ~ ofily one day iﬁrior to expﬁ-ation of the two-year statute of limitations — filed suit
against Bastern, alleging liability under the deliberate intent statute, W. Va. Code §23-4-2(b), énd
comfnén law negligence becauserhe became frightened When. the mine temporarily filled with

“smoke. Under the deliberate intent statute, however, -aﬁ employee may not maintain a
“deliberate' intent” claim unless the predicéte facts would also supporta workers’ compensation
claim. See Méx..w v. Huntington Anathesia Grp., Inc., No. 31739 (W. Va. July 7, 2005) (Maynard, J.,
dissenting) (noting that a.clairﬁant who prevails on a deliberate intent cause of action receives
a double recdi%éxy).z Conceding that they could not successfully prosecute a deliberate intent
claim, the Biases then filed 2 motion secking a ruling that they could maintain a cause of action
against Eastetn for common law négﬁgence. Eastetn opposed this motion, asserting the

“exclusive temedy” and “immunity” provisions of the workers’ compensation statute.

*This is because the “deliberate intent” cause of action is an exception to the immunity
provisions of the wotkers’ compensation statute, which provides that the benefits provided thereunder
are otherwise the exclusive remedy for work-telated injuries. See W. Va. Code § 23-4-2(d)(1) (“It is
‘declared that . .. that the intent of the Legislatute in providing immunity from common lawsuit was
and is to protect those immunized from litigation outside the workets’ compensation system except as
expressly provided in this chapter; that, in enacting the immunity provisions of this chapter, the
Legislature intended to create a legislative standard for loss of that immunity of more narrow application
- and containing mote specific mandatory elements than the common law tort system concept and
standard of willful, wanton and reckless misconduct . . . 7). See also Bell v. Vecellio & Grogan, Inc. 197 W.
Va. 138, 143-44, 475 S.B.2d 138, 143.44 (1996) (noting that a deliberate intent cause of action under
West Virginia Code § 23-4-2(c) is a “statutoty direct cause of action by an employee against an employer -
expressed within the workers’ compensation system.”). Because W. Va. Code § 23-4-1f provides, “For
the purposes of this chaptet, no alleged injuty or disease shall be recognized as a compensable injury
or disease which was solely caused by nonphysical means and which did not result in any physical injury
or disease to the person élaiming benefits. Itis the purpose of this section to clarify that so-called
mental-mental claims are not compensable under this chapter,” the Circuit Court propetly ruled that
Mt. Bias could maintain no cause of action for “deliberate intent.”

4




On January 12, 2004, a hearing was conducted on the Biases® motion, at which U'_mé the
Circuit Court decided to certifjr the quést’ion to this Court. Eastern’s counsel tenderc;a a timely
certification order to ﬂ.l.(:‘,. Biases’ counsel, but onjanuéry 12, 2005, the Biases moved to have the
Circuit Coutt .recoﬁsider its decision to cettify the question of the viability of such cause of
action to this Court. On February 17, 2005, howevet, the Citcuit Coutt entered 2 certification
ordér, tuling that employees may sue their employers despite the immunity provisions of the
wotkets’ compensation statute. ‘This ruling, however, ié contrary to legislative intent and would
open the floodgates to emplofée stress-related claims. Consequently, EaStern seeks reversal of
the Circuit Court’s ruling. | |

III. DISCUSSION OF LAW
A. 'THE STANDARD OF REVIEW IS DE NOVOAS
INTERPRETATION OF THE IMMUNITY PROVISIONS OF
THE WORKERS’ COMI’ENSATIONSTATUTE AT ISSUE.

This case involves a cértiﬁéd question on the proper intetpretation of the immunity
provisions of the workers’ compensatién statute. “This Coutt employs a plenary standard of
rcvie\x} when [it] answet[s] certified questions. “The appellate standard of feview of questions of
law answered andr certified by a circuit coutt is de novo.”  Fervell v. Nationwide Mut. Ins. Co., No.
32050, éh'p‘ op. at 5 (July 8, 2005) (quoting Syl. Pt. i, Ga//apao v. Wal-Mart Stores, Inc., 197 W, Va.
172, 475 S.E.2d 172 (1996)). Further, this case involves interpretatioﬂ of thé Workers’
Compensation statute and this Court’s review of the Circuit Court’s decision in this context is

likewise de novo. See Conley v. Workers’ Compensation Dip., 199 W. Va. 196, 199, 483 5.E.2d 542, 545

(1997) (“Where the issue on an appeal is cleatly a question of law or involving an ihterpretation




of a statute, we apply a de novo standard of review.”).

B. 'THE WORKERS’ COMPENSATION SYSTEM, SUBJECT TO
CERTAIN STATUTORY EXCEPTIONS, PROVIDES THE
“EXCLUSIVE REMEDY” FOR WORKPLACE ILLNESSES AND
INJURIES AND “IMMUNITY” FOR EMPLOYERS FOR ANY"
COMMON LAW CLAIMS BY EMPLOYEES FOR NEGLIGENT
INFLICTION OF EMOTIONAL DISTRESS.

In tuling that an employee can maintain a negligept inﬂiétion of emotional distress claim |
agaiﬁst the employer despite statutory immunity, the Citcuit Court reasoned, unsuppottéd by any
authority, that becaﬁse an émployee is precluded from recéiving wotkers’ benefits for emotional
distress absent physical injury,. the immunity provisions of the workers’ compensation statute
do notapply. This reasoning is flawed. The Legislature plainly intended that, subject to lirxﬁtedl |
statutory exceptions, the wortkers’ compensation system: (1) co_mprehensively teplace the
common law system for compensating workplace injuries and illnesses; (2) immunize cmployers
frém any common law cauéés of action for workplace injuries and illnesses; and (3) eliminate any
employee’s cause of action — whether under the wotkers’ corﬁpensation statute or common law
— for negligent infliction of emotional disttéss. This Court has acknowledged that heg]igent
infliction of emotional distress claims are inherently sﬁbject to abuse. Without any physical
injuty ot physical manifestation of disttess, an employee can claJm that virtually anything,
demanding customers, contentious coworkers, aggressive sales targets, mechanical problems, or
a workplace fite or othef event, caused the émployee such emotional distress as to watrant a
cause of action. After this Court expanded workers’ compensation protection to include so-

called “mental/mental” claims, the Legislature acted to abolish such claims. It was not the -

Legislature’s intent to allow employees to file civil actions asserting such claims; rather, it was



the Legislature’s intent to protect employers from the potential liability that such questionable
causes of action would impose. | |
1 The Legislature Clearl& Intended that West Vitginia
Employers Are Completely Immune from Any Cause
of Action by Any Employee for Common Law
Negligence as a Result of Any Injuries Suffered -
During the Course and Scope of Employment.

The entire history of the workers’ compensation system undermines the contention tlhat
any common law causes of éction survive, including a cause of action for negligent infliction of
emorjonal.disttess because, as this Court has noted, the workets’ compensation syste@ was
intended to replace and complétely supplant the common law system that pteceded it,

“Priot to 1913, employees injured as a result of and in the coutse of thelr employment
enjoyed the right to seek recorhpense fot their occupational injuties by prosecuting a private
cause of action for damages directiy against their employers.” Siaze éx rel. ACF Industries, Ine. v.
Vieweg, 204 W. Va. 525, 537, 514 S.E.2d 176, 188 (1999). However_, “Iwlith the enactment of
the West Vitginia Code of 1913 came the establishment of a statutoty system of workets’
compensation whereby employees’. private remedies wete replaced with a state-administered
s_cheme of distinct, and frequcnﬂy predetermined, compénsation benefits.” 1d., 514 S.E.ﬁZd at
188. As ACK Industries made cleat, “As a result of this legislative action, the source of an
_ employee’s remedies for 2 work-related injury changed from judicial cdnstrucﬁons of common
law to?t doctrines to specifically enumerated lstatuté)ry.rights.” ld, 514 S.E.2d at 188. In other

words, “[tlhe right to wotkmen’s compensation benefits is wholly statutoty. Under the

workmen’s compensation statutes of this state, a claimant has a right to receive benefits and the -



ditectot of workmen’s compensation is authorized to pay benefits to a claimant in no greatet
amount than is expressly authorized by statute.” Id., 514 S.E.2d at 188. “Ithas beena rnalnstay
of Anglo-American ]unspludence that the common law gl\}ea way to 2 speciﬁc statute that is
mconmtenf with it; when a statute is designed as a tevision of a whole body of law apphcable

to a glven subject, it supersedes the cornmon law.” Bel/ v. Vewellio & Grogan, Ine., supra at 143,

475 8.E.2d at 143 (emphasis supplied) (quoting Staze ex rel. Rifffe v. Ranson, 195 W, Va. 121, 128,

464 S.E.2d 763, 770 (1995) (citing William N. Eskridge, Jr. & PhiIIip P. Frickey, Cases émd

Materials on Legislation: S tatntes and the Creatign of the Public Poli; y 690 (1988)) Mr Bias can have.

no common law cause of action for negligent infliction of emotional distress because no

common law remedies® survived enactment of the statutory wotkers’ compensation system.
This Court has repeatedly held that as to employers (other than subject to the enumerated

statutory exceptions), the workers’ compensation system, is the “exclusive remedy™ for

employees who suffer injuries during the course and scope of employment under W, Va. Code )

§ 23-2-6. “The essence of the exclusmty of the Workers” Compensation Act for work.— related
| injuries is found at W Va. Code §23-2-6 (2003) which provides that an employer is not liable
to respond in damages at common law or by statute for the injﬁxy or death of any employee,
however occurring.’- ”* Messer v. Huntington Anesthesia Grp., Inc., supra at 8. “W. Va. Code § 23-2-6
(2003) and the expression of 1egiélaﬁve inte;li: in W. Va. Code § 23-4-2(d)(1) (2003) provide
eiﬁployers with an expansive immunity from liability outside the wotkers’ compensation systerri

for wotkplace injurics of employees.”Id. at 11 (footnote omitted). - While “exceptions to this

3Hastern concedes, howevet that statutoty remedies, such as those under the Human Rights
Act, would be viable.



immunity are set forth specifically and implicitly in the Workers’ Compensatién Act, ... the
Legislature has been e'}tttemely resttictive in creating such exceptions.” 1d. at 11-12. See also
Roberts v. Consolidation Coal Ca 208 W. Va. 218, 234, 539 S E.2d 478, 494 (2000){("“It has been
held repeatedly by this Coutt that the right to workmen’s compensation beneﬁts is based wholly
on statutes, in no sense based on the common law; that such statutes are sz generes and
controlling; that the rights, remedies and procedures thereby provided are exclusive L™
(quoting Bounds State Workmen's Cawpeﬂmﬁbn Comm’r, 153 W. Va. 670, 675, 172 S.E.2d 379,

382-83 (emphasis supplied and citations omitted); State ex: rel. Fragier v. Flrko, 203 W. Va. 652,

659 n.11; 510 S.E.2d 486, 493 n.11 (1998) (“This statute is also known as the ‘exclusivity’ -

provisior;, 2s it makes workers’ compensatioh benefits the exclusive remedy for petsonal injuries
sustained by an employee injured in the coutse of and tesulting from his or her covered
employment ) (emphasm supplied); Wisman v. William |. Rbodes and Shamblin § tone, Im 191 W.
Va 542, 447 S.E2d 5 (1994) ¢ Because of the provisions for employer and coemployee

nnmumty contained in W. Va. Code §§ 23-2-6 and 6a (1994) workers’ eomt)ensation is the

exclusive remedv available to an injured emnlovee and an uninsuted or undermsured motorist

cattier has no hab1l1ty ") (emphasis supphed) “The effect of this exclusivity s, by statute, far-

teaching.” Messer, No. 31739, slip op. at 10. The “exclusive temedy” and “immunity” provisions 7

of the workers’ compensation statute cleatly evidence a legislative intent that no common law

cause of action may be maintained by an employee against his or her employer for wotkplace

injuries or illnesses. Thus, the Circuit Court was simply wrong in ruling that the Biases could



maintain their common law cause of action for negﬁgent infliction of emotional distress against
Eastern.
As previously noted, W. Va. Code § 23-2-6 provides, “Any employer subject to this
chapter who subsctibes and pays into the workers’ compensation fund the premiums; provided
by tIﬁs chapter or who elects to make direct payments of compensation as provided in this
section is not lable to respond in damages at common law or by statute for the injury or death
of any émployee «+..” (emphasis added). As Eastern subsctibed to the workers’ compensation
fand at the time of the subject incident, the immunity statute plainly prévides that Eastern is
“not liable to respond in damages at common law ot by statute for the injuty Of death of any

employee”— including Mr. Bias and his common law claim for negligent infliction of emofional

distress.

This .Co.urt has expfcssly recogMZed the constitutionality of the statutory immugnity
provided to West Virginia employers for suits by their employees atising from injuries suffeted
dﬁring the course and scope of employment. Syl. pt. 5, Miller Monongahela Power Co., 184 W
Va. 663, 403 S.E.2d 406 (1991). The scope of the immunity provided is all-inclusive:

As this Court succinctly stated in Siaze ex rel Frasgier v. Hrko, 203
W. Va. 652, 510 S.E.2d 486 (1998), “[wlhen an employer
subsctibes to and pays premiums into the F und, and complies with
all other requirements of the Act, the employer is_entitled to
immunity for any injury occurting to an emplovee and shall not be
lighle to respond in damages at common law or by statute.” W. Va.
- Code, 23-2-6 [1991].” 203 W. Va. at 659, 510 S.E.2d at 493,
Footnote eleven of Fragser explained: “This statutc is also known
as the ‘exclusivity’ provision, as it makes workers’ compensation
benefits the exclusive remedy for personal injuries sustained by an
employee injured in the coutse of and resulting from his or her
covered employment.” 74, at 659 n. 11, 510 S.E.2d at 493 n. 11.
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Lhe immunity provided by § 23-2-6 is not easily forfeited, As the
Disttict Coutt for the Southern District of West Vitginia explained
in. Swmith v. Monsanto Co., 822 F. Supp. 327 (S.D. W. Va.1992),
“lujnder the Act, an employer who is otherwise entitled to .
Immunity under § 23-2-6 may lose immunity in only one of two
ways: (1) by defaulting in payments required by the Act or
otherwise failing to comply with the provisions of the Act, or (2)
by deliberately intending to produce injuty or death to the
employee.” 822 F. Supp. at 330 (citation omitted).

State exc rel, Abrabam Lincoln Corp. v, Beé’el/, 216 W. Va. 99, 104, 602 S.E.2d 542, 547 (2004) (pet
| curiam) (emphasis added). As Bastern had not defaulted in its workers’ compensation payments
(nor did the Biases have a cause of action for “deliberate intent” under the Woskers®

Compensation Act), Eastern was—and is—immune from all common law causes of action,

including a cause of action for negligent infliction of emotional distress,
The Circuit Court’s etror is in cquating compensability with exclusivity. Hxclusivity,
however, is not a function of compensability.  “In determining whether 2 Workers’

Compensation Act provides an employee with an exclusive temedy for wotkplace injuties,

thereby precluding a common law cause of action, a court must only ascertain whether the:

situation is covered by the Act; compensability is itrelevant.” Hall». Synallsy Corp., 540 F. Supp.

263, 273 (5.D. Ga. 1982)(emphasis supplied). “The issue . . . is whether the Act’s exclusive

temedy provision bars [the] action and not whether [the] injuries are compensable undet the
Act. The analysis of these issues is not the same because an injury may not be compensable

under the Act yet be considered to be within its ‘putview’ 50 as to bar related claims.” I ewis o

Northside Hospital, Inc., 599 S.E.2d 267, 269 (Ga. Ct. App. 2004)(emphasis supplied).

“[Elmployees ate not entitled to redress in tort for cvery injuty either that is not compensable

11



ot for which compensation is inadequate under the act.” DeOliveira v. Liberty Mut. Ins. Co., 870
A.2d 1066, 1071 (Conn. .2005). If an injury occurs in the course of and tesulting from the

employment, the claim inescapably falls within the exclusivity of the Act, see Sydensiricker o

- Unipunch Produsts, Inc, 1.69 W. Va. 440, 288 S.1.2d 511 (1982) (“We have traditionally held that 7

the lmmumty statute in our Workmen’s Compensation Act insulates the employer against
Iiabih'ty'for darﬁages arisiﬁg out of injuries or death occasioned by industrial accidents.”); see also
. State ex rel. Fragier . Hrko, fépm at 659, 510 S.E.2d at 493 (“\Y/hen an em‘plo-yer subscribes to and
pays premiums into the Fund, and complies with all other reqtiiréments of the Act, the cmiployer
is entitled to immunity for @_y injuty occurring to an employee and ‘shall nof be liable to
respond in damages at common law or by statute.” W. Va. Code, 23-2-6 [1991].”){emphasis
added); Persinger v. Peabody Coal Co., 196 W. Va. 707,713,474 S.E.2d 887, 393 (1996) (“Itis clear
that .worker’s compensation is the exclusive remedy when an employee is negligently injured iﬁ

the workplace.”);* even if not compensable. See Livitsanos v. Superior Court, 828 P.2d 1 195, 1197

(Cal. 1992) (“|CJlaims for intentional or negligent infliction of emotional distress are preempted |

by the exclusivity provisions of the wotkers’ compensation law, notwithstanding the absence of

any compensable physical disability.”); DeO/ivesra, supra at 1072 (“[T]he mere fact that an injury

Is not compensable under the act does not mean necessarily that an action for damages may be

brought and that the exclusivity provision does not bar such an action.”); Zaytzeff v. Safety-Kieen

*Not only do the immunity provisions of the workers’ compensation statute protect employers

from cominon law suits by their employecs, they preclude actions by third parties arising from employee _

work-related injuries. Ser Syl. pt. 6, Sydenstricker, supra (“Whete the tight of contribution is initially
grounded in common liability in tort, courts have held that a joint tortfeasor employer is immune from
a third-party conttibution suit because he is initially immune from tort liability to his injured employee
by virtue of the wotkmen’s compensation statutory bar of such tort actions.”).

12



Corp., 473 S.E.2d 365, 567 (Ga. Ct. App. 1996) (“That an injury is not compensable under the
~ Act does not necessarily mean it is not within the purview of the Act for purposes of the
exclusivity provisions.”).?

“[a determining whether a cause of action is batted by the exclusivity provision, the

appfopriate cﬁwstio,n is whether the act is applicable to the injurjf atissuel,]” DeOkiveira, 870 A.2d

at 1072 (2005), which is itself a question of legislative intent. 14 In Messer, No. 31739, slip op.

at 15-16 n.6, the Court obsetved that W. Va. Code § 23-4-1f was a response to the Court’s
decision in Breeden v. Workmen's Compensation Commissioner, 168 W. Va. 573, 285 S.E.2d 398
(1981), which first recognized a “mental/mental” injury undet the Wotkets’ Compensation Act.

While dicta in Messer could be read to exclude mental/mental claims from the exclusivity

provision of the Workers’ Compensation Act, such 4 reading is inconsistent with the Court’s .

tecognition in Messer that.W. Va. Code § 23—4;1f was a reaction by the legislature to the Court’s
decision in Breeden.

The plain languag¢ of W. Va. Code § 24-4-1f demonsf;rgtes that the Legislatute intended
that mental/mental claims in the course of and atising from employment fall within the
Wotkers’ Compensation Act, but that such claims would nevertheless not be compensable. W.

V. Code § 23-4-1f provides “[flot the putposes ofthjs chapter, no alleged injury or disease shall

*See gemerally Livitsanos, 828 P.2d at 1202 (quoting Williams v. State Comp. Ins, Fund, 123 Cal. Rptr.
812, 815 (Ct. App. 1975) (citing 2 Larson o Workmen’s Compensation § 65.20)) (“Decisions in other states
hold that the workers’ compensation law provides the exclusive remedy for industtial injury even though
the resulting disability—for example, sexual impotence—is noncompensable.”); Gallipo ». City of Rutland,
789 A.2d 942, 948 (V. 2001} (noting that “courts have held that a [wotkers’ compensation act]
exclusivity statute applies if the injury is coveted by the WCA, but no compensation is payable because
the items of alleged damage are not compensable.”). '
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be recognized as a compensable i injury ot disease which was solely caused by nonphysu:al means
and which did not result in any physn:al njury ot disease to the petson claiming beneﬁts.” Thus,
injuries in the course of and arising from the employment;'that_ is, injuties falling within “the
purposes of this chapter,” are not a -“cornpensable injury.”
| Injuties for negligent infliction of emotional distress in the course of and arising from the
employment are in}uries falling within the scope of the Act but which the Legislature acr_lng
pursuant to its plenary power over both the common law and the Workers’ Compensation Act,
have made nonactionable. Moteover, it would be an incongruous reading of legmlatlve mtent
to find that the Leglslature enacted a statute to protect employer s from mental/ mental claims
under the Workers’ Cornpensanon Act, but to then find that the Leg1slature left intact the nght
of the employee to sue the employer for the exact same injury in citcuit court. Such a
paradoxical result was rejected by the Supreme Judicial Coutt of Massachusetts in 4 case legally
similar to the one hete. |
in Gireen ». Wymmz-Gordqﬂ C0.,664 N.E.2d 808 (Mass. 1996), 2 plaintiff sued her employer
alleging, znter aka, that sexual har.ass'ment directed at het by a co-worker constituted the negligent
infliction of emotional dietress. The plaintiff attempted to aeoid exclusivity by claiining that a
'recently enacted statute ame_neling the workers’ compensation act excluding from the deﬁrﬁtion
- of injury ““mental or emotional disabﬂ.ity atising principally eut of a bona fide personnel action
including 2 tranefer, promotion, demotion, or tetmination except such action Which is the
intentional infliction of .emoi‘ional.harm,"” id. at 813 n. 11 (quoting Mass. Gen. L. Ann. ch. 152,

§ 1(7A)), meant that the negligent infliction claim fell outside the exclusivity provision and was

14



amenable to a common law claim. 14, at 813, As with our Legislature’s reversal of the result in
Breeden, the coutt observed that “[t]he intent of the amendment was to reverse the result in Kelly’s
Case, 394 Mass. 684, 477 N.E.2d 582 (1985), whete [the court] permitted an employee to recover -
for emotional distress associated with a threatened layoff and transfer.” Id, at 814. It then
rejeéted the plaintiff’s argument,

The plraintiff putpotts to turn this intention on its head, presuming

that the Legislature, in cutting off an avenue of tecovery for.

employees under the wotkers’ compensation act, intended to open

up a previously closed common law route. We see no reason to

attribute such paradoxical intentions to the Legislature, especially

whete the result would “negate the intended purpose of the

Workers' Compensation Act to provide a uniform, statutory

temedy for injuted workers, in contrast to a piecemeal, tort-based

system.”
Green, 664 N.E.2d at 814 (citation omitted). “[Ift would strain credulity and comm'onéense to
presume that the Legislature chose to limit employets’ collective liability under the wotkers’
compensation scheme, only to expose individual employers to gteater liability in common law
negligence suits . . . 14, It is unteasonable “to eliminate [negligent infliction of emotional
disttess] as a workers’ claim but to allow such 2 claim through another door as a common law -
action.” Catalano v. First Essexc Sav. Bank, 639 N.I1.2d 1113, 1116 (Mass. Ct. App. 1994) (citation
omitted) (dicta). The same result should obtain in West Vitginia.

Messer did not confront the issue presented by this case and its discussion of W. Va. Code

§ 23-4-1fis dicta. Messer, slip op. at 15. “Now that the issue is squarely presented, it behooves

[this Cout(] o reconcile the plain language of the statutes with [its] ptior holdings.” Buckbannon

Bd. and Care Home, Inc.v. West Virginia qu?cy‘ Health and Human Res., 532 U.S. 598, 605 ( 20_01).
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Such rec.onciliation requires this Court to conclude thatl by the terms and intent of the
exclusivity® and non-rnentai / mental statutes’ and the Court’s consistent adhetence to the plain
language and n’ieahiﬂg of the statutes affording erﬁpioyers immunity that W. Va. Code §§ 23-6-2 -
and 24-4-1f° any negligent .inﬂ.icti'o_n of emotional distress claims in tﬁe coutse of and arising
ffoni .the employment is Barred.9 The Circuit Coutt was simply wrongrto recognize a common
law cause of actioﬁ where the Legisiature b.ot-h generally, and specifically for mental/mental
élaitﬁs, prescribed coﬁmon law relief fot injuries and illnesses falﬁﬁg within the qukers’

Compensation Act. “Merely because the .. . appellant’s claims for ‘psychological problems’

W. Va. Code § 23-4-6 (“Any employer subject to this chapter who subscribes and pays into the
workers' compensation fund the premiums provided by this chapter or who elects to make direct
payments of compensation as provided in this section is not liable to respond in damages at common
law or by statute for the injury or death of any employee, however occurring, after so subscribing ot
electing, and duting any petiod in which the employer is not in default in the payment of the premiums

ot ditect payments and has complied fully with all other provisions of this chapter.”)(emphasis added).

"W. Va. Code § 23-4-1f (“For the purposes of this chapter, no alleged injury or disease shall be
tecognized as a compensable injury or disease which was solely caused by nonphysical means and which
did not result in any physical injury or disease to the person claiming benefits. It is the putpose of this
section to clatify that so-called mental-mental claims ate not compensable under this chapter.”).

8State exc rol. Abrabam Line, Corp. v. Bedell, supra at 104, 602 S.E.2d at (per curiam) (guoting State
ex rel, Frazjer . Hrko, 203 W. Va. 652, 659, 510 S.K.2d 486, 493 (1998) (quoting W. Va. Code, 23-2-6
[1991])} (emphasis added) (““’[W]hen an employet subsctibes to and pays premiums into the Fund, and
complies with all other requitements of the Act, the employer is entitled to immunity for any injury
occutting to an employee and shall not be liable to respond in damages at common law or by
statute.””); 7d. at 104, 602 S.E.2d at 547 (quoting State ex rel. Frazier v. Flrko, 203 W. Va. 652, 659 n.1 i,
510 8.E.2d 486,493 n.11 (1998) (the *“exclusivity’ provision, . . . makes workers’ compensation benefits
the exclusive remedy for personal injuries sustained by an employee injured in the course of and
tesulting from his or her covered employment.”™)). Aword Erie Ins. Property and Cas. Co. 2. § tage Show
Pizza, 210 W. Va. 63, 69 n.5, 553 8.E.2d 257, 263 n.5 (2001)(emphasis added).

*T'he fact that the Legislature has so cleatly spoken as to the elimination of mental/mental claims
eliminates application any Jomes o. Rinehart & Dennis Ca., 113 W, Va, 414, 168 S.IE.2d 482 (1933). See Ball
o Joy Mfz. Ca., 755 F. Supp. 344, 354-55 (S.D. W. Va. 1990). |
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wete not compensable does not insulate such claims from exclusivity provisions of the act.”
Zayizeff v. &y%ﬁ-K/em Corp., supra at 569, |
| 2. | The Legislature Prop.erly- Exercie;.ed Its Plenary “
Authority to Exclude Benefits for Negligent Infliction
of Emotional Distress from the Workers’
- Compensation System.

Obviously, the entire workers’ compensation systém is about tradeoffs — employees lose )
certain rights, such és the tight to have their damages fixed by a juty, ahd in exchange obtain
cértain benefits, such as immunity from claims by co-employees or the defense of comparative
fault. The benefits the workets’ compensation system provides were nevet intended to duplicate
the damages that an employee might receive in 2 common law action; rather, they ate intended
to balance ’éhé relative ease of their procurement against the financial butden on employers. “In
exchange for the right to tecover scheduled compensation without proof of negligence on the
patt of the employer in those cases in Whjéh a tight of recovéry is granted, the employee forgoes
othet rights and remedies which he might otherwise have had, butif he accepts the terms of the
Act he as well as the efnployer is limited to those things for which the Act makes provision.”
Nowell v. Stone Mountain Scenic R R., 257 SE.2d 344, 345 (Ga. Ct. App. 1979). As this Coutt

obseved in State ax rel. Boan v, Richardson, 198 W. Va, 545, 482 S.E.2d 162 (1996): |
o Pérmanent total aisabﬂity awarded under workers’ compensation
is part of 2 comprehensive plan designed to rectify the results of

an injury in the workplace. The payments to the claimants and
- other benefits. are_jn lieu of such clements of damage in the
common law tort system as lost wages, lost earning capacity,
teiinbursement of past and future medical expenses, past and
present pain and suffeting, emotional disttess, and other factots.
W. Va. Code §§ 23-2-6 and 23-4-6 (1994 & Supp. 1996); Belcher ».
J.-H. Flteher & Co., 498 F. Supp. 629, 630 (SD. W. Va.1980)
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(“[T]he right of the injured employee to workmen’s compensation
has been substituted in lieu of his ciuse of action against _the
negligent employer and this temedy of compensation is_an
exclusive remedy.”) witing Makarenko v, Seort, 132 W. Va. 430, 55
S.E.2d 88 (1949), averruled on other grounds, Jones v. Laird Foundation,
Ine., 156 W. Va. 479, 195 S.E.2d 821 (1973), and Thorwmton ».
Charleston Area Medieal Center, 158 W. Va. 504, 213 S.E.2d 102
(1975). The amount of petmanent total disability benefits is
determined under a statutory scheme that involves diverse factors,
including the nature of the injuty, the average wages of the
claimant over a telatively short time, and the average wages earned
in the State. See W. Va. Code § 23-4-6 (Supp. 1996). '

(empha-sis added). Moreovet, as this Coutt recently reiterated in Syllabus Point 4 of State ex rel
Bierne v. Smith, 214 W. Va. 771, 591 8.F.2d 329 (2003); “;Thé ultimate responsibility fot the fiscal
health of the West Vitginia Workers’ Compensation system tests with the Legislature. Balancing
the conflicting goals of minimizing premiums while providing full and fair compensation to
Iinj_ur.ed workers is the éxclusive province of our publicly clected legislators, and is not to be
invaded by the Commissioner, ot the Courts.’ Syl. pt. 3, Repass . Wor/ém" Compensation Division,
212W. Va. 86, 569 S.E.2d 162 (2002).” Yet, in the instant case, the Circluit Court has invaded
the Legisléture’s exclusive province by validating a cause of action that the Législature expressly
' excluded from compensability under the workers’ compensation system.

'Obvioﬁsly, it is the Legislature’s prerogative to determine the scope of benefits to be
provided under the workers’ compensation system. This Courthas expressly acknowledged that
the chislature’s decision to include or exclude certain elements of darﬁages within the statutory
wotkers’ compensation system is plenary. S Boyd v. Merrist, 177 W. Va. 472, 474, 354 S.E.2d
106, 108 (1986)(“The right to workets’ compensation benefits is wholly a creature of statute.”);

Lester v. State Workmen's Comp. Comm'r, 161 W. Va. 299, 315,242 S.B.2d 443, 452 (1978)(“ILThe
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legislatute has the power to modify this state’s industrial insurance program as it sees fit so long
as no constitutional provision is infringed”); Ferguson v. Stare Workmen’s Comp. Comm’s, 152 W,

Va. 366, 371, 163 5.E.2d 465,- 468 (1 9.68), overvuled on other grounds by Martin v. Workers' Comp. Dz'.v

210 W. Va. 270 557 S.E.2d 324 (2001) (“Alleged rights and remedies, not provided by the

workmen's compensation statutes, can not be recognized or granted by the courts. ”)(emphasm

supplied); see alio Wamp!er Foods, Inc. v. Workers’ Compensation Division, 216 W. Va. 129, 144, 602
S.E.Zd 805, 820 (2004) (“Oﬁr law is therefore clear that the Legislature may determine the extent
and applicability of ciaims under the Wo:el(ers’ compensation statutory scheme and may change
the pre-existing state of fhe. law in the furtherance of its legislative powers—unless some other
legal or censtitutional bat otherwise limits the exercise ofits discretion.”). Cf Makarenko v. Seott.
132 W Va. 430, 450, 55 S.E.2d 88, 98 (1949) (““If under existing workmen’s compensation
schedules 2 final award in a given case is actually, though not legally, inadequate, the relief in
tncreasing the méximum amounts and percentages, fixed and limited by the statute, must come
from the Legislature and not from the courts. The powet to classify disabilities and épecify rates
of compensation and to limit them by schedules is legislative, not judicial ), overruled on other
&rownds by Jones v. Laird, Inc., 156 W. Va. 479, 195 S.F.2d 821 (1973) and Thornton v. Cbczr/maﬂArea
Med, Crr,, 158 W. Va. 504, 213 S.E. 2d 102 (1975).
W. Va. Code § 23-4-1f, which was enacted m 1993, before the subject aecident involved
.1'11 this case, provides, “For the purposes of this chaptet, no alleged 1n]ury or disease shall be

tecogmzed as a compensable injuty ot disease which was solely caused by nonphysical means
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and WhiCh. did not result in any physical injury or disease to the person claiming benefits,”® Tt
is the putpose of this section to clafify thét so-called mental-mental claims are not compensable
- under this chapter.”)(emphasis supplied) (footnote addgd)'.” It was enacted in response to this
Court’s decision in Bmedm 2, Wow&mm s Compensation Comm’r, supra, inlwhich this .Court held in
Syllé.bus Point 2 that, “An employee who sustains mental of emotional injury which occurs as
atesult of continuous and intentional ha¥asémeﬁt and humiliation frotm her supetvisor extending
over a. petiod of time has suffered a personal injury as requited by W. Va. Code § 23-4-1 (1981
Replacemeﬁt Vol).” As this Coutt discussed in Marlin . Béll Rizh Const., Inc., 198 W. Va. 635,
650; 482 SE.2d 620, 635 (1996), “[n 1993, the West Virginia Legislature rejected the
compensability of mental-mental claims when it added W. Va. Code § 23-4-1f to the workers’
compensation statute.” (footnote omitted). “[TThe possibility of alack of remedy in a few cases

does not abrogate workers’ compensation exclusivity. Not every aggravation in normal

°In the instant case, it is undisputed that M. Bias suffered 1o physical injury; rather, his claim
s solely one for negligent infliction of emotional disttess, which is a “mental/mental” claim under the
wotkers’ compensation statute.

iWest Vitginia is certainly not the only state to exclude claims for negligent infliction of
emotional distress without physical injury. See generally 2 Larson’s Workers’ Compensation: Desk Edition §
56.04[5] (2005) (noting that Alabama, California, Kentucky, Idaho, Flotida, Oklahoma, and Wyoming
allow no relief for mental /mental claims). On the other hand, some states do permit a cause of action
for negligent infliction of emotional distress under certain circumstances, but such cause of action has
produced a number of problems. See Emmanuel S, ‘Tipon, Right to Workers’ Compensation for Emotional
Destress or Like Tnjury Suffered by Claimant as Resuly of Nonsudden Stimuli-Compensability Under Particular
Clrcumstanees, 108 ALR.5th 1, 1 (2005)(“The number of emotional distress claitns being made as a result
of mental stimulus unaccompanied by physical injuty continues to tise. Their compensability under -
~workets’ compensation laws has likewise continued to be a very controversial issue among the courts.”);
Emmanuel S, Tipon, Right to Workers’ Compensation for Emotional Distress or Like I njury Suffered by Claimant
as Result of Sudden Stimuli Involving Nonpersonnel Actions-Compensability Under Particular Circumstanses, 84
A.LR.5th 249, 249 (2005)(“There is no unanimity among the states on whether employees suffering
from emotional distress as a tesult of emotional stimuli occurring in the wotkplace should be given
workers’” compensation benefits.”).
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employment life is compensable.” Levstsanas, Jsupraat 1203 (footnote omitted). As this Court has
acknowledged, there is no claim for workers’ compensation benefits atising from an employet’s
alleged negligent infliction of emotional distress.
3. Because the Workers’ Compensation System
Supplants the Common Law System, Because the
Legislature Has the Plenary Authority to Place
Limitations on the Compensability of Claims Under
the Wotlkers’ Compensation System, and Because a
Claim for Negligent Infliction of Emotional Distress
is a Common Law Claim, an Employee Has No
Common Law Cause of Action Against an Employer
for Negligent Infliction of Emotional Distress.
As previously noted, the workers’ compensation system supplants the common law
system with respect to the claims of injured employees against theit employers and co-
employees.  Because of its exclusively statutoty natute, the Legislature is entitled to place
limitations on the compensability of wotkets’ compensation claims, including its decision not
to make compensable claims for negligent infliction of emotional distress or so-called
“mental/mental” claims. As the cause of action for negligent infliction of emotional distress is
a common law claim and the remedies of the workers’ compensation system ate exclusive, M.
Bias has no right to prosecute a claim that the Legislature has decided not to make compensable.

Otherwise, any employee could negate legislative intent merely by suing rather than filing a

workers” compensation claim.

Sec also Roberss, supra at 234, 539 SE.2d at 494 (“A review of the body of workers’
compensation statutes indicates that there appeat to exist few preclusions to an employee's recovery of
benefits. . .. Likewise, such wotk-related injury must be a compensable occupational mnjury or disease.
See, e.g., ... W. Va. Code § 23-4-1f (1993)(Repl. Vol. 1998) (precluding recovery for ‘mental-mental
claims’) .., ). .
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| Undet the West Virginia Constitution, the Legislature has the power to modify the
common law, including placing limitations on both common law and statutory causes of action.
See Verba v. Ghaphery, 210 W. Vﬁ. 30, 35, 552 S.E.2d 406, 411 (2001)(“It is beyond dispute that
the Icgislatﬁre has the power to alter, amend, change, repudiate, ot abrogaté the cofnmon law.”™);
Mildred LM. », Jobn O.F., 192 W. Va. 345, 350 nb5, 452 SE2d 436, 441 n5
(1994)(“Unquestionably, the .Iegislatui.ce méy establish and even change jud_iciaﬂy adopted
| burdens of proof.”). in Roberts, supra at 234, 539 S.E.2d at 494. this Court noted that there are
a nuﬁlber of statutes that place limits on the benefits recoverabie under the WOII{_CIS.’
cornpeﬁsatioh system: |

A review of the body of workers’ compensation statutes indicates
that there appear to exist few preclusions to an employee’s
recovety of benefits. Primatily, an employee's claim must come
within the rubric of an occupational injury or disease to entitle
~him/het to an award of workers' compensation benefits. See W.
Va. Code § 23-4-1 (1989)(Repl. Vol. 1998)(ditecting workers’
compensation commissioner to make disbursements “to the
employees of employets subject to this chapter, which employees
have received personal injuries in the course of and resulting from
their coveted employment or to the dependents, if any, of such
employees in case death has ensued”). Likewise, such work-telated
injuty must be a compensable occupational injury ot disease. See,
e.g, W. Va. Code § 23-4-1e(b)(1993)(Repl. Vol. 1998)(exempting
from compensable claims injuties or diseases sustained by an
incarcerated individual “in the course of and tesulting from his or
het wotk during such petriod of incarceration which work is
imposed by the administration of the penitentiary ot jail”); W. Va.
Code§ 23-4-1f (1993)(Repl. Vol. 1998) (precluding recovety for
“mental-mental claims™); W. Va. Code § 23-4-9b (1986)(Repl. Vol.
1998) (excluding from compensability preexisting “definitely
ascertainable impairment resulting from an occupational ot a
nortoccupational injury, disease, or any other cause, whether or not

disabling™).
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See also State ex rel. Bierne, qum. at.776, 591S.E.2d at 334 (“Ai-tﬂo.ugh the resﬂt of the Legislature’s
decision to éut off benefits at age 65 will be to further impoverish some of out poore;t citizens,
~ itis within the pxei_ogative of the L-egislature to limit these benefits in its efforts 1o preserve the
| fund for future claims.”); Roberss, supra at 234-45, 539 S.E.2d at 494—95 (self-inflicted injury is
| non-c;,ompe.nsablé).”

To accept the Biases’ reasoning, however, Would be to hold that (1) because a prisoner’s
claim for wotk-related illnesses or injuries would be non—compensabie, aprisoner could maintain
a cause of action agaiﬁst the prison for such iilnesses of injuties; (2) because an employee’s claim
. for a pre-existing illnesses ot injuries would be non-compensable, an employee could maintain
- a cause of action against his or her employer for such illnesses and injuries; (3) because an
employee;s petmanent, total disability benefits terminate at age.GS, an employee could maintain
a cause of action against his or her employee for damagcs ai'ising from a wotkplace illness ot
injuty suffered after the age of 65; and (4) because an employee’s workplace‘suicide may be non-
compensable, an employee’s dependénts- could maintain a cause of action for against his or her
employet. Clearly, this is not what the Legislature intended.when it chose to exclude certain

claims from workers’ compensation compensability.

BBut see Syl pt. 1, Hall v. State Workmen's Compensation Comm’r, 172 W. Va. 87,303 S.E.2d 726
(1983)(“An employee’s suicide which arises in the course of and results from covered employment is
coinpensable under W. Va. Code, 23-4-1 [1974], provided, (1) the employee sustained an injury which
itself arose in the course of and resulted from covered employment, and (2) without that injury the
employee would not have developed a mental disorder of such degree as to impair the employee's
normal and rational judgment, and (3) without that mental disorder the etnployee would not have
committed suicide.”). :
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It bears repeating that thé workers” compensation system supplants the common law
system and the Legislature is entitled to place whatever limitations it desires on the types of
claims that are compensable. W. Va. Code § 23-4-2(c)(1) cannot be more plain: “It is declared
that cnactment of this chapter and the establishment of the workers' compensatlon sysfern in

this chapter was and is intended to remove from the common law tort system all disputes

between or among employers and employees regarding the compensation to be received for

injury or death to an employee except as expressly provided in this chapter . . . . (emphasis

supplied). The cause of action for negligent 1nﬂ1ct10n of emotional distress is a common law

construct. See Maﬂm supra at’ 650, 482 S.E.2d at 635 (“COMMON LAW EMOTIONAL
DISTRESS CLAIMS”).

Certainly, should this Court tecognize such workplace cause of action, a real Pandora’s
box may be opened as there are endless possibilities for workplace events to prodﬁce allegedly
setious emotional injuries. For example emotional distress claims arising from'non—perso'nnel

actions have been raised in, discussed, by or applied in cases involving:

B Anatgument or confrontation with co-workers

- An argument or confrontation with supervisots or
employets

W An atgument or confrontation with other persons beside

co-workers or supetvisors

N A confrontation with armed persons -
= A delayed rescue
u A dismissal demand
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Destruction of the workplace

Discharge of a firearm

Disclosure of pﬂ%ate ot sccret information
Disorderljr Wérkplace conduct

Electrical péwer outage

Having to entet a boiler

Fear of being killed

Fear of being sued

Fear of losing pension benefits

Feat of losing wotkers’ compensation benefits
Fear of working in emergency conditions
Fires in thé wbrkplace

A sudden and unexpected gteeting

A gun battle-

The taking of a hosfage

Neat involvement in a workplace a_ccidenf
Being lost in the wotkplace

Practical jokes ot hotseplay |

The presence of vermin in the WorI%place
Being the victim of a tobbery _

Being a witness to a robbery

25



w Seeing a dead body

= Learning about a persoﬁ’s death
= Observing a person being injured
~ Shooting a person
L Threﬁts by -cd—employées
™ Performing a rescue or attempted rescue

See Emmanuel . Tipon, Rng;‘ Yo Workers’ Compensation for Emotional Dz;m*ﬂ or Like Injury S ufered |
by C/azmam‘ as Result of Sudden Stimul; T ﬂ?)ﬂ/ﬂiﬂg Nonpersonnel Actions — Camperz rability Under Parz‘zm/ar _
Carcumstanees, supra at § 2[a]. (footnote omitted) (citations internal omitted). Itis for this reason
that the Legislature decided to exclude negligent inﬂictidn of emotional disttess claims from
compensability under the workers’ compensation sysffem.

| Many other courts have held that employee .common law claims for intentional ot
negligent infliction of emotional distress ate barred by the exclusivity provisions of state
workers’ compensation statutes. In Joynery. Schoo! District of Philadeiphia, 313 F. Supp.2d 495, 503-
04 (E.D. Pa. 2004), 2 teacher sued a school disttict for negligent infliction of emotional distress
atising from an allegedly false accusation that she assaultgd a stud%:nt, stating as follows, “The
PWCA provides the exclusive temedy for all emplo'yées’ wotk-related injures. ... In her
complaint, Plaintiff does not allege that Defendants’ actions were personal in nature. Nor does
she allege that any of the defendants and Plamuff had a relationship outside of the wotkplace.
Momover all of the conduct at issue occutred in the work context and was directly related to

Workplace issues. . . . '[Therefore], the PWCA preempts Plaintiffs emotional disiiess claims.

26




Accordingly, the Court grants Defendants’ Motion to Dismiss these claims.” [Footnotes
omitted].  See- also Lddy ». Vz'régz'n Islands Water and Power Authority, 369 F.3d 227 (39 Ci;
2004)(c12u}n of emotional distress resulting from injuries sustained in following sup_ervisor’s
direcﬁon to petform unsafe maintenance \%rork was barred by exclusive refnedy provision of
Virgin Islands Workers' Compensation Act); Stallings v. Walnart, Inc., 2004 WI, 2914044 (9*
Cir.) (empléyee’s negligent infliction of emotional distress claim atising out of his dischatge was
| baxréd by Hawaii’é wotkers’ compensation system); Hancuff v. Prism Technologies and Assemblies,
LLC,357F. Supp.2d 828 (W.D. Pa. 2005) (exelusivity pr'ovisién of the Pennsylvania Workmgn’g
Compensation Act (PWCA) bars claims for intentional and/ot negligent infliction of emotional
distress atising out of an employment telationship); Framk ». L. L. Bean, Inc., 352 F. Supp.2d 8 (D
Me. 2005) (Maine Workers’ Compensatioﬁ Act exemptéd emplloyer from liability for common
law totts of intentional ififliction of emotional distress and negligent infliction of emotional
~ distress relating to emplofee’s alleged sexual harassment by supervisor on company premises);.
Luchecor W’ér[d Book Services, 1.1.C, 315 F. Supp.2d 136 (D. Mass. 2004) (exclusivity provisions of .
Massachusetts Workers® Compensation Act (MWCA) barred emﬁloyee’s claimi for negligent
| infliction -of emotional distress); McPherson v City of Wau/é@gﬂ, No 01-C-9164, 2003 WL
21267095 (N.D. 1IL) {exclusive remedy piovision of Illinois Workets’ Compensation Act barred
former city employee’s claiﬁ secking to hold city liable, under tﬁeory of respondeat supetiot, for
supervisor’s battery ot intentional infliction of emotional distress), affd, 379 F.3d 430 (7™ Cit.

2004); Calero v. Unisys Corp., 271 F. Supp.2d 1172 (N.D. Cal. 2003)(claims for emotional distress

caused by employer’s conduct causing distress such as dischatrge, demotion, discipline or
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criticism ate preempted by California Workers' Compensation Act); Pickett v. Colonel of Spearfish,
209 F. Supp. 2d 999 (D S.D. 2001)(South Dakota Workers’ Compensation Act was exclusive
remedy for female employee’s claims of negligent retention, negligent supérvision, battery, and
ihtentional ir_lﬂiction of emotional distressj; Calkins v. Dollariand, Inc., 117 F. Supp. 2d 421 (D.
NJ. 2000) (eﬁployee’s claim agaiﬁst employer for negligent .inﬂiction of emotional distress waé
barred by excl_usivity provision of Woi:ker’s compensation lstatute) s Richardson v. Valley Asphal,
Ine,, 109 F. Supp. 2d 1332 (D. Utah 2000)(employees’ claims against employer for negligent
mfliction .c;f emotional distress are bafred by exdusive remedy pi‘oﬁsion of Workers’
Compensationr Act); Hardebeck v. Warner-Jenkinson Co., fﬂa, 108 . Supp.2d 1062 (E.D. Mo.
2000) (Missoﬁri Workers’ Compensation Act batred employee’s claim against het employer for
intentional and negligent inﬂictiion of emotional distress); MeClain v. Pactiv Corp., 360 S.C. 480,
6025.E.2d 87 (2004)(employee’s claim of intenﬁonal infliction of emotional distresé against his
former employer and employer's direcfor of occﬁpational health alleging that formet employer,
fellow employees, and léw enforcement c;)nspired with each other to have him arrested and
involuntatily committed after speaking in favot of a union was barted by exclusivity provision .
of Workers' Compensation Act); Karnh v, B@Baﬁé FSB, 794 A.2d 763 (N.H. 2002)(employee’s
claims against employer and employer’s vice ptesident for negligent infliction of emotional
distress, relating: to employer’s and vice president’s alleged use of employee’s personal,
non-wotk-related telephone conversation, were precluded by the exclusive-remedy provision of
the workers’ compeﬁsaﬁon statute generally batting any claim based upon negligence by an

employer or co-employee for personal injuties atising out of or in the coutse of employment);
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Shamrock Coal Co., Inc. v. Maricle, 5 S.W.3d 130 (Ky. 1999)(assertion that coal company engaged

in conduct which was extreme and outrageous and intentionally or recklessly caused severe

emotional distress to coal workers was insufficient to allow Workels 10 rnaintam a civil cause of |

action under the intentional act exception of the exclusivity provision of the Workers’
Compensatlon Act); Lavalley ». In.remce.r, Ine. v. Aguilera, 837 So. 2d- 464 (Fla. Ct. App.
2002 (W, otkers’ Compensation Acts exclusivity provision batred claimant's intentional infliction
of emotional distress claim); Labbe v. Chemical Waste Maﬂagemeéz; Ine., 786 So. 2d 868 (La. Ct.
App. 2001)(employér’s alleged regulatory violatons at its chemical waste disposal sité, allegcdlgr
cﬁusing fotmer employee to feai: tor i]is P;afety, was not exireme and outrageous conduct, as
would support intentionall inﬂicﬁon of émotional distress claim, and thus employee’s eﬁclusive
remedy for alleged injuty was provided by wotkers’ compensation law); Heland v. Kurtis A.
Frocdiert Memorial Lutheran Hosp., 601 N.W.2d 318 (Wis. Ct. App. 1999)(“exclusive remedy”
provision of Workers’ Compensaﬁon Act barred any recovery in at-will employee’s wrongful
discharge action for intentional infliction of emotional disﬁess in the termination of het
efnployment). While these out of jurisdiction cases “are, of coutse, not of controlling force ot
effect or binding in authority upon this Court[] [t]hey are . . entitled t;) great respect and should
be regarded as persuaéive authority.” Burless v. West Virginia Univ. Hosp., Inc. 215W. Va. 765, 774

0.9, 601 S.1.2d 85, 94 n.9 (2004) (quoting Fdhis Inc. ». Milkr, 132 W. Va. 147, 167, 51 S.1.2d

132, 141-42 (1948)). Eastern respectfully submits that this Court should rule in concordance

with all of these jurisdictions that a claim for negligent infliction of emotional distress is barred

by the exclusivity provisions of the West Virginia workers’ compensation statute.
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4, Even at Common Law, this Court Has Not
Recognized a Separate and Independent Cause of
Action Under These Citcumstances.

“Asa general rule,” this Court noted in Jobnson v. West Virginia University I, ospetals, Ine., 186
W. Va. 648, 651, 413 S.E.2d 889, 892 (1 991); “absent physical injuty, thete is no allowable
reco{rery for negligent infliction of emotional distress, PROSSER AND KEETON ON'THE LAW OF
TORTS § 54, at 361 (W. Keeton 5th ed. 1984); RESTATEMENT (SECOND) OF TORTS § 436A
(1965).” Such haé_ been the law in West Virginia for decades: “There can be no lrecovcry in tott
fot an emotional and mental trouble alone without ascertainable physical injuries arising

therefrom, . . . throﬁgh the simpie negligence of the defendant[.]” Syl; in part, Montcleone ».
| Co—Opemtz'vg Transit Co., 1.28 W. Va. 340, 36 S.E.2d 475 (1945). Althoﬁgh there are excéptions
to this general rule, those ez%ceptions have beén narrowly draﬁvn-by this Court.

‘The Biases’ separate and independeﬁt claim of negligent infliction of emotional distress
without pﬁy_sical injuty arising.from Mr. Bias’ fright at being exposed to smoke in a confined area
would be unprecedented in West Virginia. Where, as in the instant case, no physical injuty is
present, this Court has previously ﬁmited the viability of claims of negligent inﬂicﬁon of
emotional distress to (1) the “dead body” exception; (2) the “witnessing the death ot serious

bodily injury of a close petrsonal telative exée tion;” and (3) the “fear of digease” exception.!®
¥y injury of ¢ p P P

“Ricottilli . Summersville Menzorial Hospital, 188 W. Va. 674, 425 SE.2d 629 (1 9.92); 22 Am, Jur.
2d Dead Bodies § 118 (2004).

P Jones v, Sanger, 204 W. Va. 333, 512 S.5.2d 590 (1998); Stump v. Ashland, Ins., 201 W. Va. 541,
499 S.B.2d 41 (1997); Heldreth v. Marrs, 188 W. Va. 481, 425 S.E.2d 157 (1992).

16Mar/iﬂ, fupra.
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This Coutt bas not recognized that fright.alone, produced by anothet’s ncgligent act, without
any physical injury, can suppott a sepatate and independent cause of jabctiorf_7 for negligent
infliction of emotional distress. See Johnson, supra; Monteleone, supra. 'Thus, even were this Court
to determine that an employee can maintain, under certain citcumstances, a sepatate and
indeﬁendent claim for negligent inﬂiéﬁoﬁ éf emotional distress despite the exclusivity and non-
mental/ méntﬁl provisions of the Workers’ Compensation Act, these ate not such circums'tances.
IV. CONCLUSION

“This Court nﬁust éccede,” it recently acknowledged, “to the methodology established
by the legislature and the rules and regulations designed to defcetmine an empioyer’s contintﬁng
éntitlement to workers' compensation coverage, immunities, and defenses.” State ex rel_Abrabam
 Lincokn Corp., supra at 105, 602 S.E.2d at 549; see also State ex rel Bierne, supra at 775, 591 S.E.2d
at 333 (“[W]e must ackn_owlédge that our workers’ COII..lp(i‘ﬂS’dt'lOI_‘l scheme is a creature of statute,
created by and at the metcy of the Legislature.”).. Pursuantto a specific grant of authority in the
West Virginia Constitution, the Legislature has abolished all common law remedies, including
any rerﬁedy for neg]igént infliction of emotional disttess, in favor of a statutory Worlieré’ |
- compensation system. It has determined that there can be no recover by employees for
emotional illnesses ot injuries allegedly suffered duting the course and scope of employmenf.
It would coﬁstitute nothing less than a violation of the separation of powers for this Court, in

the face of such 2 clear articulation of legislative intent, to allow employees who ate precluded

Of course, emotional distress damages which ate attendant to the commission of a se}ﬁamte
tort ate recoverable. Se, e.g, Rodrignez v. Consolidation Coal Co., 206 W. Va. 317, 524 S.E.2d 672
(1999)(wrongful termination); Bramer v. Dotson, 190 W. Va. 200, 437 S.E.2d 773 (1993)(medical

malpractice), '
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from bringing any common law claims for wotkplace injuties or illnesses to bringl common law
claims for negligent infliction of emotional distress. Finally, to recognize a separate and
| in.d_ependent cause of action for negligent infliction of emotional distress, und.err these
citcumstances, is unpiécédented in West Virginia, and Eastern submits ié unwise, as it will
expo.se West Virgi_nia employers to uncertain and potentially devastating lability.
WHEREFORE, the Petitioner, Fastern Associated Coal Corpo_raﬁon, respectfuﬂy'
requests that this Court answer the cettified question in the n.egative and reve?se the dec_ision of
the Ciréuit_Court éf Boone County.

EASTERN ASSOCIATED COAL
CORPORATION

By Counsel

Sl

Andil G. Rfime
WV State Bar ID No. 30
H. Toney Stroud, Esq.
WYV State Bar ID No. 7800
Steptoe & Johnson, PLLC-
P.O. Box 1588

Chatleston, WV 25326-1588
Telephone (304) 353-8112
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