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KIND OF PROCEEDING AND
NATURE OF THE RULING BELOW

* This is an appeal by James William Gordon (hereinafter “Appeilant;’) of an ofder of the
Ciréuit Céurt of Wood County (George W. Hill, Judge), dated November 3, 2004, The order'deﬁiéd
the Appellant’s p_(;tition for a writ of habeas corpus. |

| On appeal, the Appellant contends thaf the circuit court erred in denying his habeas iﬁetitioﬁ
without addressing. the merits of his coﬁstitutional claim. He also aské this Court to declare the
statute under which he was sentenced, West Virginia dee §61 —8B-3 (1984), to be.unconstituti onﬁ_l

-on its face.



The State agrees that thé lower ct)urt’s ra_tionale for dismissing the Appellant’.s habgas
petition,wés ﬂaw.ed. waévér, the circuit court’s decision to deny Appellant habeas corpus relief
in this maﬂ;er should neverthelesé be afﬁrfned by this Court.

| II.

STATEMENT OF FACTS
" AND PROCEDURAL HISTORY .

In Febrﬁary 0f 1998 Appellant was indictéd bythe Grand Jury o.f Wood County §n six counts
of sexual assault in the first degree and twé counts of sexual abuse in thé first dég'ree. (R.. 1-4.) Both
of the victims were under the age of 11, and the Appellant was over the age of 40 at the time of the :
offerllses.. On June 18, 1998, the .Appeﬂant'entered' a plea of guilty to Counts 1 and 5 of said
iﬁdictment,_ each of which counfs charged the Appellant with sexual assault in the first degree, In
violation of West Virginia Code § 61-8B-3 (1984), (R. 34-35.) By order entered September 28,
1998, .the cireuit court sentenced thé.Appellant upon his pl_éé. to a term of 15 to 25 years on eacfl |
.count, said sentences to run cpnsecutively, for .an effective.sgntence of 30-50 years."! (R. 37-38.)

On Octob-ef 28, 2004, the Appellant'ﬁ'léd a petitic.m. fqr awrit of habeés corpﬁs in the Circuit
Court of Wood County éttacking_ the legality of his _se_nfence. In his peti.ti(.)n, he listed oné ground
for relief: “Ts West Virginié Code, § 61-8-B-3 (1985) [sic] unconstituﬁonal in that it dentes the

~ Petitioner statutory right to parole consideration?” (R. 60.)?

4

'"Because the offenses to which Appellant pled guilty occurred in January 1985, he was
sentenced under the 1984 version of West Virginia Code § 61-8B-3, which provided for a sentence
of not less than 15 nor more than 25 years. The statute was subsequently amended to provide a
penalty of 15 to 35 years.

’Given the statutory scheme for the 'awafding of “good time” to prisoners (West Virginia
Code § 28-5-27), if the Appellant does not have any of his “good time” revoked, he will discharge
his sentences before he becomes eligible for parole under West Virginia Code § 62-12-13(b).
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" On November 3, 2004, the circuit court entered an order éummarily denying the petition,
without addressing the constitutional issue.® The order stated in its entirety: .
On October 28, 2004, the defendant filed his Petition for Writ of Habeas
- Corpus. In his Petition, the defendant alleges that the undersigned informed him that
he could not file an appeal on a guilty plea. Upon reviewing the transcripts of the
© guilty plea hearing held June 18, 1998 and the sentencing hearing held September 28,
1998, the Court FINDS that the defendant was not so informed. :
Therefore, the Petition for Writ of Habeas Corpus is hereby DENIED,

The Clerk is directed to mail a copy of this order to the defendant.
(R. 101.) ' - '

OnJ anuary 1 i, 2003, A_ppellanf ﬁlled an.ap_peal to this Court, seeking a remand to the circuit
court for a determination of the cOnstitutional question presented in his petition, or in the alternative -
‘that this Court take original juriscﬁcﬁon to decide the issue; This Court granted the appeal, by order
.dated Fune 29, 2005. |
1. |
ASSIGNMENT OF ERROR
Appeljaht’s Petition fo‘r Appéal pr_esenfed one assignment of erroi‘ — that Aﬁpellant was
denied his constituﬁonal right to meaningful habeas éorpus review wheﬂ the Circuit Cour’t of Woo.d
County failed to appoiﬁt counsel, éonduct an evidentizirsf hearing, or make speciﬁc. findings on the
meﬁts of the constitutional queéﬁon presented. In his brief to this Court, the Appellant also argues
' .the merits ofhis original claiﬁ that tfle Sentence.pr.escn'bed by Wést Virginia Codé § 6l -8B—3.( I 9.8'4)
is unconstitutional because it denies Appellant the parole consid_ereﬁion mandate& by West Virginia

Code § 62-12-13.

“In so doing, the court apparently seized upon a statement by Appellant in his petition,
- explaining why he had not appealed his sentence. (See R. at 59.)

3



Iv.
STANDARD OF REVIEW '

- Wher.e.th'e issue on appeal from the circuit court is clearly a question of Ian or involving an
interpretation of a statute, this C.I.ourt applies a d_’e.nloyo standard of review. E.g., Bass v. Rose, 216
 W.Va. 587 609 S. E 2d 848 (2004)

- "This Court may, on appeal affirm the Judgmeﬁt of the lower court when it
appears that such judgment is correct on any legal ground disclosed by the record,
regardless of the ground, reason or theory assigned by the lower court as the basis for

| its Judgment " Syl Pt. 3, Barnett v. Wolfolk, 149 W.Va. 246, 140 S.E.24 466 (1965).
Syl. Pt. 4, Whitev. Haines, 215 W. Va. 698, 601 S.E.2d 18 (2004) (per curiamy); Syl. Pt. 3, State v.
Boggess, 204 W. Vé. 2.6'7, 512 S.E2d 189 (1998)'(per curiamy). |
| V.
Mj

The factﬁal and proc_edural aspects of this case present an od(i conflict. The Appellant may
be cérrect n iliS claim that thé Circuit Court of Wood County did not give him a meaningful re§i6® .
of his habeés corpus petition.- .Thc. habeas petition atféckéd the c.onstitutionality .of his sentence,
wherein the Appellant claimed that he Wouid not be eligible for parole until after he fully dischafged
llhis séntence. Whether meritorious or not, the circuit court did no_t aclldfe.ss this-claim. The circuit_
court, in its ruling, found that the Appeﬁant was not told by the couﬁ that he couid not appeal his
s:entence. Whilé this finding may have b.e.en factually acdurate, it was not responsive to the

Aﬁpgll'ant_’s writ.
The .Appelllee concedes that, pursuant to West Virginiﬁ Cod¢ § 53-4A-7, a circuit court must

~ make “specific findings of fact and conclusions of Taw relating to each contention or contentions and




grounds .(in fact .or. lavil) zidvanced” by a habeas Iietitioner. Therefore, the circuit court erred in
dismissing the Appeliant ’.s petition without addressing his claim. Howcver, this does not mean Ithat
the only 'altemative.is to revcfsé the ciicuit court’s decision and remand this mattcr for further
proceedings.

Because the only habeas claim presented by the Appellant is purely a question of law, this
' Court shoulci accepi. the Appellant’s invitation to decide the issue. The Supremé Coilrt of 'Appeals
has original jurisdi ctlon over post ccnv1ct10n habeas corpus petitions pursuant to West Virglma Code
§ 53- 4A-1(a). And, as this Court has hcld

A court havmg Junsdictlozﬂ over habeais corpus proccedings msy deny a

pctz”uon for a writ of habeas corpus without a hearing and without appointing counsel

for the petitioner if the petition, exhibits, affidavits or other documentary evidence

filed therewith show to such court's saitsfaction that the petitioner is entitled to no

relief. : :
Syl. Pt. 1, Perdue v. Coiner, 156 W. Va. 467, 194 S.E.2d 657 (1973); accord Syl. _P-t..2, White v.
Haines, supra; Syl. Pt. 2, State.ex rel. Blake v. Chaﬁn, 183 W. Va. 269, 395 IS.E.iZd 513 (1990).

The undcrlyin g “constitut_ionaf’ claiin presented _i)y the Appellant in his writ, and which was
- not addressed lsy t.he circuit court, is clcarly without merit. Appellant cites to numerous cases that
pu_rportedly support his claim that a prisoner hasa constitutional ri ghtto aparole hcaring. However,
ihe cases citcd by Appellant all stsnd for the proposition that a prisoricr has certain duc pi‘ocess rights
that attach when i’_ie becoines eiigib]e for parole consideration. Tliis assertion, while correct, 1s not
api)licable to .Appcllarit’s circumstances. The denial of parole to the Appellant is not the subj ect of
this writ, nor is it the factual predicate for his coinpl_aini:.

Thc gravamen of the Appellani’s claim is thatifhereceives the maximum “good time” ci‘edit

pursuant to West Virginia Code § 28-5-27, he will discharge his sentences in 25 years — five years




beforé he b¢comes eligible fof paroie after serving the minimum 30 years of ..his consecutive
sentence.s under § 61;813—3 (1 984).4' Appellant asserts tﬁat hehas a coﬁsﬁtutioﬁal “right” to apéear
beforé the Parole Board, and that the lack 6f parole eligibility before discharge is a denial ofhis right
to'parole consideration, as granted by West Virginia Code § 62—12—=13(b). This claim is gntirelj{ :
 without merit. | | | |
Itis weil established that a prisbner does not have any “right” to parole consideration. Sée,
e.g., Gree;;zhé!rz v, Inmates .'of Nebraska Pénal and Correctional Complex, 442 1U.5.1, 7,99 S Ct.
'210.0,' 2104 (1979) (“There is no constitutional or inherent rigilt of a convicted person to be
conditionﬁﬂy released before the expiraﬁoﬂ of a valid sentencc.”)." This Court _hds also stated that
_ ‘“[o]ﬂe éonvicted ofa crime and sentenced to thé penitentiary is ﬁever entitled to parole. W. Va.
' Cod_e, 1931, 62—12m13a, as amended. Heis éligiblg to be cOns.idell‘ed fof parole.” State v. Li’nd&ey,
160 W. Va. 284, 291, 233 S.E.2d 734, 738-39 (1977). The Court held, in Syllabus Point 2 of
Lindsey: “Aperson cdﬁvicted ofacrime shall be considered fér parole only aﬁer he beéomes elligible:
therefor under the appropfiate statute.” -
West Virginia Cé'de § 62-12-13a provides:.
When the.prisoner has received an indeterminate sentence, the minimum
sentence shall be considered as an eligibility date for parole consideration but does
not confer in the prisoner the right to be released as of that date.
The Appeilant r@cei\}ed the statuforir penalty for each of his crimés — an indeterminate

sentence of 15-25 years. W. Va. Code § 61-8B-3(b) (1984). Consequently, he will not become

eligible for pafole’ consideration under West Virginia Code §§ 62-12-13(b) and 62-12-13a until he

*Assuming, for the sake of argument, that Appellant loses no “good time” credit due to his
conduct while incarcerated - never a safe assumption.
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has served at least 15 years of each of his consecutive sentences. If the Appellant has no statutory
or cc;nstltutlonal. “right” to be released on .parclale as of that date, he cannot chplam if he 18
absolutely released from ingarceration by the discharge of his cumulative sentence at an ear/ier date.
"The App.e.llant does not hav.é a. men'toﬁous claim because neither he, _ﬁor anj prisoner, has any
“right” to early rel'eése on paréle. | |
| Additionally, tﬁe'AppeIlant’s factual premise is flawed. The accrual of “good tim_e,”:upon
which he bases his cl;exim that he will discharge his sentences in 25 years, is not a certainty. The
st;':itut.e' Which. grants the “good time” also provides for the forfeiture and revocation of “good time”
for disciplinary violations. See W. Va. Code § 28-5-27(f). Neither the Appellant, nor aﬁy prisoner,
can be aésuréd that fheir ;‘good time” 'will.continue to accrue, rendering his claim. on this issue sheer
speculatlon on his part Should Appellani’s “good time” be revoked? e\./en the factual ?redicaﬁe of
his claim fails.
| The Appellant has failéd to establish his entitlement to habeas corpus rélief on the ground
.asserted. The record demonstrates that tﬁe lower court made the right ruling, but for the wrong
reasons. In addreésing such a circumstance, this Court has held:

"Tﬁis Court may, on appeal, affirm thé Judgment of the lower coﬁrt when 1t
appears that such judgment is correct on any legal ground disclosed by the record, -
regardless of the ground, reason or theory assigned by the lower court as the basis for
its judgment." Syl. Pt. 3, Barnett v. Wolfolk 149 W.Va. 246, 140 S.E.2d 466 (1965).

Syl Pt. 4 White v. Haines, 215 W Va. 698 6018 E.2d 18 (2004) (per curzam) Syl. Pt. 3, State v.
] Boggess 204 W. Va. 267, 512 S.E.2d 189 (1998) (per curiam).

The Appellant is clearly not entitled to the relief he seeks. If this Court were to reverse the

circuit court’s decision and remand this case for a determination on the merits of his claim, the



-~ circuit court would simply dismiss the petition on other grounds — that the Appellant has no

conétitutional right to parole eligibility. No hearings, lawyers, or motions will change fhis fact, and
-returning this case to Wood. County would accomplish nothing,

| _ A_Ithough the éirquit court erred 1n dismissing the Appellant’s petition on the ground sfated;
its ultimate décis.ion to deny the Appellant habeas corpus relief was correct. As this Court found in

- White, “alternative grounds 3Xist to affirm the circuit court’s order denying the appellant’s [] habeas

pétition.” 1d at 705, 601 S.E.2d at 25. This Court should therefore affirm the circuit court’s order

denying the Appellant habeas corpus relief.



VI.. -

CONCLUSION

WHEREF ORE, for the foregoing réasons, the judgment of the Circuit Court of Wood County
‘should be'afﬁrmed, and the writ soﬁght by the Appellé.nt should be denied by this Honorable Court.
.Respectﬁdly submitted,

THOMAS McBRIDE, Warden,
Mount Olive Correctional Complex,
Appellee

By counsel,

DARRELL V. McGRAW, JR.
ATTORNEY GENERAL,

JMK Wt Lol
DAWN B/ WARFIELH |
DEPUTY ATTORNEY GENERAL
State Bar ID 3927

State Capitol, Room E26
Charleston, West Virginia 25305
- (304) 558-2021
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