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IN THE WEST VIRGINIA SUPREME COURT OF . APPEALS
at CHARLESTON

‘STATE ex rel. JAMES WILLIAM GORDON,

APPELLANT/PETITIONER.

VS. SUPREME COURT NO. 32768

THOMAS McBRIDE, WARDEN | R

~MOUNTBLIVE CORRECTIONAL COMPLEX-—— -~ el ol s

as THE STATE OF WEST VIRGINIA,
- APPELLE/RESPONDENT.

)

APPELLANT’S BRIEF IN_SUPPORT
FOR WRIT OF HABEAS CORPUS APPEAL

Comes now, James William Gordon, Appellant/Petitioner, pro se, and

doth present Appellant’s Brief In Support For Writ of Habeas corpus, toj .
the Honorable Supreme Court of Appeals of the Great State of West
virginia, pursuant to West Virginia Rules of Appellant Procedure, Rule

10, for consideration énd thus ruling by opinion of the Court.

TIMELINESS

By ORDER of the West Virginia Supreme Court of Appeals, entered 29
June, 2005, granting petition for appeal, referenced asbove, and being
recelved by the appellant 5 July, 2005, with orders of Appellant’s
Brief to be filed within (30) thirty days of receipt of ORDER, and
being within that (30) thirty day parameter, appellant avers his Brief
timely filed.



STATEMENT OF FACTS

Appellant, James William Gordon, was indicted by Wood County
Circuit Court Grand Jury on an (8) eight-count indictment alleging
various sexual offenses, filed 20 February, 1998. Appellant’s case was
assigned the Honorable Judge George W. Hill. Appellant entered into a
plea agreement with the State to (2) tWO counts of the Indictment
(counts (1) one and (5) five). He was sentenced within statutory
“’fp%é%ié%éns-of We&t-ViFQiﬁTawEOdé}*§61ﬂ83%§(19gﬂ@Vér%i@ﬂ?~%ﬁﬂ*30ﬁi&ﬂ@@ﬂa

to (15) fifteen to (25) twenty-five years is prison, run consecutively,
for a total of (30) thirty to (50) fifty years in prison. No direct
appeal was taken by counsel, Mr. Joseph Santer, Esd.,because
appellant’s understanding that, pleading gquilty to the charges,
.. anpellant walved or gave up all.his constitutional.rights.and could not
later ask that they be restored to him or rely upon any of them.
Appellant received this understanding during his plea hearing from the

Honorable Judge George W, Hill (See Exhibit One, Plea Agreement
Hearing, Junes§, 1998, filed July 7, 1998, pgs. 6-7).

~ Appellant filed Petition for Writ of Habeas Corpus Ad
SubJiciendum, pursuant to W.Va. Code, § 53-hA-1 et seq,, as amended,

with motion for appointment of counsel, motion for omnibus habeas
corpus hearing, Habeas Corpus Filing Form “A” and “B” (Affidavit for
Indigency), and Civil Information Statement with the Circuit Clerk of
Wood County, W.Va. on October 28, 2004, with. directions to the Clerk to
advise of appointment of counsel (due to appellant’s indigency,
pursuant to W.Va., Code, § 29-21-1 et sed.) . The Honorable Circuit
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Court Judge George W. Hill was assigned the case and denied appellant’s
petition and all motions without a comprehensive ORDER including the
finding of facts and conclusion of law on the merits of the issue
addressed by appellant, nor a notation that appellant was advised
concerning his obligations to réise' all grounds for postconviction
relief In one proceeding by an ORDER of the Court: entered on November -
1Ui3y 2004, It‘iﬁﬁdtewﬁ&fhylfhat the cifcuit-court-deni@d the petition om: -
_1 a singular ground that wa?lngzﬂraised_in'the Defirid . The: issue of -
' funconst1iuL1onal 5tatjidrv 'éeﬁténCinQ, whlch was. the conly  lssue

'““;_“gdvanced bv Cap Jellant, was not addressed by the cotrt. Thus,

appellant’s petition was improvidentially denied. No-hearings were:held .- 5
and no appointment of counsel was granted for appellant to establish ¢ |
his cause, making a mockery of the writ of habeas corpus and its: . -
esteemed value and constitutional Drotections. (See Exhibit Two, QRDER’
DENYING WRLIT OF HABEAS CORPUS™PETITION,” entered on Noventr %, 20047,

Appellant filed Notice of Intent to Appeal with the Circuit Clerks
oﬁ November 16, 2004, with the actual appeal being filed with thisi
Honorable Court on January 11, 2005. This Court GRANTED appellant’s’
appeal Dby ORDER entered on June 29, 2005. (See appellant’ssExhibit:
Three,=0rder Grantinq.ﬂabéés ADbeal, entered June 29, 2005),

MEMORANDUM BRIEF

Was Petitioner denied his constitutional right to meaningful habeas
corpus review, procedural protections, statutory mandates and appointed =
counsel in direct violation of West Virginia Constitution, Article III,
S 4, 10, 14, and 17, warranting remand or other relief?

(3)



Appellant James William Gordon filed:

a) Formal Petition for Writ of Habeas Corpus Ad Subjiciendum
with appendix; | |

b) State Habeas Corpus Filing Form Part “A”

) State Habeas Corpus -Filing Form . Part B (Affldav1t of .
- Indigency); - '
) Motion for Omnibus Habeas Corpus Hﬁdflﬂg;

e} Motion for appointment of counsels: ks

). Civil Information. Statement; and, .. . .

'g) Letter to Woed Louniy Cl?@Uit Clerk W1Lh Uilbbflﬁﬁ%

o Apﬂelldnt S ADDllcat1on for ert of Habea; Loruus Ad ubJ1c1endum.

| was ;1led and docketed by the WOOd County C1rcu1t Clerk on October: 28,
2004, with the case being asszgned to the Honorable Judge George W.
Hill. Apparently the Honorable Judge George W. Hill made an ex parte :
_QRQER”QenMingathe‘ﬁetition for Writ., of Habeas Corpus Ad Subjiciendum
and all motions on a-single ground that was _ggi advanced by the
appellant, The issue of unconstitutional statutory sentencing, which -

- Was_the only. issue advanced by appellant, was not addressed Dy. the 2

court Thus, appellant's Detition Was 1mprov1dent1ally denied, No ®

_ :-Jhearangs were held and no aD001ntment of counsel wab granted . for.

'appellant to esfabllsh his cause, making a lnockery‘()f the writ of
habeas corDus and its esteemed value and constltUiloﬂal protections.
(See Exhibit Two, ORDER DENYING WRIT OF HABEAS CORPUS PETITION, entered
on November 3, 2004). | _

" The privilege of the writ of habeas corpus shall not be

suspended...” West Virginig Constltutlon, Article: III, § 4 in part,

(4)




“The privilege of the writ of habeas corpus is guaranteed by Mest
Virginia Constitution, Article III, § 4," Miller v. Boles, 248 F.Supp.
49 (N.D.W.Ya, 1965); Modified on other grounds, Sheftic v. Boles, 377
CF2d 423 (4th., Cir. 1967),

" The writ of habeas corDus 1s guaranteed by both the Federal and
State Constltutlens." State ex_ rel Burgett v, Oakley, 155 W.Va. 276,
184 s E 2d 318 (19/1).; B o | N

It 1s clear that our postconv1ctlen habeas corpus statute, West'fe?

Virginia Code, §53 YA- 1 et seq contemplates that a person who has been

convicted of a crime is- ordlnarlly entitled to one DostconV1ct10n

habeas corpus proceeding.” Syllabus Point One, Gibson v. Dale, 173.
W.Va. 681, 319 S.E.2d 806 (1984),

" L habeas corpus petitioner is entltled to careful con81derat10n
of his grounds for relief, and the court before which the writ is made
returnable has a duty to provide whatever fac111t1es and procedures ‘are.
necessary’ -to 'afford the™ petltloner an 'adequate opportunity to

‘demonstrate rns entltlement to rellef Syllabus_Point 5, ‘Gibson v.

o
Dale, -

Appellant was given no habeas corpus proceeding as contemplated. by
West Virginia Code, § 53-4A-1 et sed.; Nor was he given careful

con81derat10n of his grounds for rellef, inasmuch as the court failed
to rule on his only asserted ground, Nor was he given the necessary
facilities and procedures necessary to afford him an adequate

(5)-
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opportunity to demonstrate his entitlement to relief, because the court
failed to appoint counsel for him, upon motion, as an indigent, pro se
habeas corpus petitioner, and no hearings were held, making a mockery
of the Writ of habeas corpus and its esteemed value and constitutional
praotections.

| "Thraugh the 1nterDretat10n of Artlcle 111, § 10 and Artlcle I11,8
_11/ of thP COHStltUtiOﬂ of West Vlrglnla, this Cour1 has recognlzed a
COﬂbElLUthﬂal right to petition.for appeal in crlminal cases and has

free transcrlpt, aDD01ntment of . counsei, and the effectlve 8831stance

of counsel in aDDellant Droceed1ngs." Syllabus Point 3, Billotti v,
Dodrill, 183 W.Va. 48, 394 S.E.2d 32(1990); Restated, State v. Rogers,
189 W.Va. 402, 434 S.E.2d 402 (1993),

Further, 1t has been held that "actual or constructive denial
of the assistance of counsel... is legélly presumed to result iIn
prejudice. Strickland v, Washington, 466 U.S. 668, 692, 104 S.Ct., 2052,
2067,80 L.Ed. 2d 674, 696 (1984). Appellant Was denied "actual and
constructlve" ‘assistance of counsel by the c1rcu1t court. The denial of

”effectlve"”1 8351stance of counsel can therefore be presumed in this
case as there was no assistance of counsel, chilling and denying
meaningful habeas corpus by an indigent, incarcerated, bpro se
petitioner, a lay person at law.

In the Great State of 'West' Virginia, due process and equal
protection set forth certain and specific process and DrocedUral

(6)
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requirements within the constitutional parameters of habeas corpus,

with the appointment of counsel for the indigent. MWest Virginia
Constitution, Article II11, 88 10, 14, and 17; West Virginia Code, & 29-
21-1 et seq.; and West Virginia Rules of Civil Procedure, Rule 17.

- In Losh v. McKenzie,166 W,Va. 762, 277_S.E.2d 606 (1981), it
was well established that certain and specific procedural safeguards

were necessary énd required‘tqivivate West Virginia's habeas corpus

w'-*~~StatuteycmWestuvViﬁgiﬂdaq»GQGegmé§{w5§e4Ae&wveEWNseq@%,.toma631abélshahawws

procedural bar on future state: proceedings and to meet exhaustion
requirements as enunciated bQ- the federal habeas corpus courts and
federal habeas guarantee. United States Constitution, Article 1, § 9;
Miller v. Boles, 248 F.Supp. 49 (N.D, W.Va, 1965); Modified on other
grounds, Sheftic v, Boles, 377 F.2d 423 (4th, Cir. 1967),

- "In general, the post-conviction habeas corpus statute, W.Va.
Code, b53-4A-1 et seq. [19671 contemplates that every person convicted
of‘a crime shall have a fair trial in the circuit court, an opportunity
to apply for an appeal to this Court, and one omnibus post-conviction
habeas corpus hearing at which he may raise all collateral issues which
have not previously been fully and'fairly litigated,” Losh, 166 W.Va.
at _764. It was also held that “when the petitioner makes a prima facie

case that he was denied a fair trial or his constitutional rights, the
circuit court 1s obligated at some point to afford him an opportunity
to offer proof to meet the burden of Ford, sunfa." Losh, 166 W.Va. at
/765, citing Ford v. Coiner, 156 W.Va., 362, 196 S.E.2d 91 (19/2).

(7)



“[Al circuit court denving or granting relief in [al habeas corpus
proceeding is statutorily required to make specific'findings of fact
and conclusions of law relating to each contention advanced by
—— ——petitioner, and to state [thel grounds upon which [thel matter was
| determined.” Syllabus Point &4, Markley v, Coleman, 215 W.Va. 729, 601
S.E.2d_49 (2004); Svllabus Point 1, State ex rel, Watson v, Hill, 200

‘W.Va, 201, 488 S.E.2d 476 (1997).

- The €ircult Court of Wood County, by the Honorable Judge George W.
““BH?TTﬂﬁ7H§ﬁiédfmﬁﬁpé115ﬁf’§“‘ﬁétftibh*:fof””WFit””6?”“hé6e§§f?c0fﬁUBﬁ”adf”i”
subjiciendum, and did not make the statutorily required specific
findings of fact and conclusion of 1law relating to the one (1)
contention advanced by the appellant, and did not state the grounds
upon which the matter was determined. Instead the court denied the

I

- petition on a-contention that was not raised. Therefores the,courﬁ.did.mfg
not carefully consider appellant’s ground for relief and did not afford 1
him an adequate opportunity to demonstrate his entitlement to rellef. i
Appellant’s due process, procedural protections, statutory mandates, |
and habeas corpus rights were guashed by the court without even the
most fundamental and rudimentary bedrock principles being afforded
him, such és,‘ﬁppointment of counsel, or even effective assistahce of
counsel as an indigent defendant in appellant proceedings.

Appellant has been denied even rudimentary due process,
obliterating any  premise of protection of his habeas corpus
constitutional right. The merits of the factual dispute were not
resolved in the circuit court; the fact finding procedure employed by

(8)



habeas access.

the court was not adequate to afford a full and fair hearing; the
material facts were not adequately developed; and the court did not
afford the appellant a full and fair fact hearing, as required by the
concepts of due process; nor considered additional grounds upon
appointment of counsel and that counsel’s review of record, which makes
a mockery of the judicial Drocesé ahd "chills" any reallahd meaningful

LNV L TRTT T  ar  eER Y e )

WHEREFORE, Appellant asserts that when a petitioner mekes a prima
facie case that he was denied his constitutional rights, the circuit
court is obligated at some point to afford him an opportunity to offer
proof to meet the burden of Ford, and the court did not carefully

~consider appellant’s ground for relief and did not afford him an

adequate opportunity to demonstrate his entitlement to relief, the
circuit court denied his constitutional right to meaningful habeas
corpus review, procedural protections, statutory mandates and appointed

counsel in direct violation of West Virginia Constitution, Article 11T,

§ 4, 10, 14, and 17, warranting remand or other relief,
o %

(9)



Is West Virginia Statutory Code, § 61-8B-3 (1984 version)
unconstitutional as it denies, by applicable sentence, any parole
consideration mandated by West Virginia Code, § 62-12-13, as amended,
thus denying due process and equal protection in derogation of
Article ITI, § 10 and 14 of West Virginia Constitution and Amendments
EFive and Fourteen, United States Constitution warranting 1nvalldat10n
of Statute or other relief?

ADDeIIant,waSiConvicted of (2) two counts of Sexual Assault in .the

“First=Degree ~in" violation of Hest Virginia Code, & 61-8B=3~(198k -

version), ADpellént Was sentenced by the Wood County Circuit- Court
on 28 September, 1998, to (2) two (15-25) Fifteen to twenty-five year
sentences in prison, with the sentences to run consecutively to one
another by the Honorable Judge George W. Hill,

Appellant contends that the circuit court, by applving the

statutory provisions of West Virginia Code, § 61-8B-3 (1984 version),

Is violating his due process and equal protection rights. Appellant’s
contention 1s that the sentence of (15-25) fifteen to twenty-five
years, in consideration of other applicable statutes, deprives him of
'gyég seeing the baro%e board prior to discharge of his sentence.

Appellant contends that further, this total denial of parole
eligibility or early release constitutes cruel and unusual
punishment, MWest Virginia Constitution, Article III, § 5, and
United States Constitution, amendment 8, in light of the fact that
even those convicted of murder are eligible for parole..

(10)
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MEMORANDUM OF BRIEF

Gordon asserts that West Virginia Statutory Code, § 61-8B-3
(1984), as amended, denies him the right to parole consideration or

the possibility of early release from his sentence. This constitutes
cruel and unusual punishment; and, with the legislature having
recognized this error, changed this statute, it now carries a

regtatutortly -permissible SEﬂt@ﬂC@*@f*(15“35)ﬁf@f¢8@ﬂ:Tﬁ“thirty*five‘"*

years, which means a chance to see the parcle board before discharge,

West Virginia Code, § 62-12-13(b) “Any inmate of a state
correctional center 1is eligible for parole if he or she: "§ 62-12-

A3 (1) CA) Has served the minimum term of his or her. indeterminate

sentence...”. or as in this case the inmate becomes eligible for
parole consideration after serving (30) thirty vears.

However, West Virginia Code, § 28-5-27(2)(1984) provides: *All
inmates now in the custody of the commissioner of corrections, or

‘hereafter committed ... , except those committed pursuant to article

four [8§ 25-4-1 et seq.l, chapter twenty-five of this code, shall be
granted commutation from their sentences for good conduct in
accordance with this section.”

W.Va, Code, § 28-5-27(c), (1984): *Each inmate committed to the
commissioner of corrections and incarcerated in a penal facility

pursuant to such commitment shall be granted one day of good time for

D



half vears, with no opportunity tG be paroled, Further, the inmate

each day he or she is incarcerated ...” This G0OOD TIME is computed
upon arrival a% the institution by the West Virginia Parole Board, or
a time sheet called the minimum discharge sheet. The information
given tells the inmate the following (as relevant to Gorden):

Sentencing Date: (09-24-1998

Effective Sentenc1ng Date Ay 09-24-98 JC
B) Exolratlon of A

Minimum Discharge Date: A) 03-24-2011
B) 09 24 2023

Parole E EIIglblllty Daté September 20, 2028(See Exnibit &)

with the good time taken from the back end of the sentence. On tﬁe
sentence of (15-25) fifteen to twenty-five vears, with good time
factored in, the sentence becomes (15-12%) fifteen to twelve and a

who is serving a determinant sentence is considered for parole after

serving one third of his total sentence.

Therefore, all inmates not serving natural life, are mandated fo
see the parole board for Con31derat10n of release on parole, all
except those sentenced by the sentence of (15-25) fifteen to twenty-
flve years, These inmates are denied the opportunity to be considered

on trelr renabllltélee efforts. This violates due Drocess_and equal
protection of the law.W.Va. Constitution, Article III, § 10. And
further, the legislative command that the goal of the West Virginia
Penal System shall be rehabilitation, which was enacted upon the

citizens (voters) empowering the legislature,

(12) 3



Legally, "One convicted of a crime and sentenced to
penitentiary is never entitled to parole; he shall be considered for
parole only after he becomes eligible therefore under appropriate
statute.” State v, Lindsey, 160 W.Va. 284 (1977); West Virginia Code,
§ 62-12-~13(a),

Parole statute creates reasonable expectation interest in parole

~to-these prisoners meeting its objective criteria..Iasker vi-Mohn,
165 W.Va. 55 (1980); Rowe v. MWhvte, 167 W.Va, 668 (1981); State ex

rel. Smith v. Skaff, 187 W.Va. 651 (1992); West Virginia Code, 8§ 62-
12-13 et sed.; West Virginia Constitution, Article 111, § 10.

- .. The _purpose of the parole system is to afford to a person ,
_—«——-g;;fe@ﬂyictedfand_seanHQed_LQumeﬁisogmenxnangopportuaiiy_Io reformand,
by demonstrating his determination to do so, to become a law-abiding ‘
member of society. Nibert v, Carroll Trucking Co., 139 W.Va. 583

Rﬁqht to parole eligibility 1is. available under general parole
statute, where life sentence statute contains no specific statutory
language prohibiting parole. State v. England, 180 W.Va. 342 (1988);
West Virginia Code, § 62-12-13 et sed. -

Release on parole 1s a substantial liberty interest and the
procedures by which it is granted or deniéd'must satisfy due process
standards. Tasker v. Mohn, 165 W.Va, 55 (1980); Rowe v, Whyte, 167
W.Va. 668 (1981); Vance v. Holland, 177 W.VYa, 607 (1987),

(13)



When the prisoner has recieved an indeterminate sentence, the
minimum sentence shall be considered as an eligibility. date for
parcle consideration but does not confer in the prisoner the right to
be released as of that date, West Virginia Code, § 62-12-13a (1955,
C. 42).

West Virginia Code, § 62-12-13a, fixes parole eligibility at

expiration of minimum sentence with reference to an indeterminate - -

sentence, rather than the usual one-third of a definite séntence.
Hamrick v, Boles, 229 F,Supp. 570 (N.D. W.Va. 1964) .

Petitioner contends that West Virginia Statutory Code, § 61-8B-3
(1984 version), as amended, denies him the right to statutory
———-—mandated- parole—consideration before discharge of sentence,

Petitioner states that under West Virginia Code, § 28-5-27 (Good
Time Law), each inmate committed to the custody of the Commissioner

of Corrections and incarcerated in a penal facility pursuant to such
commitment shall be granted one day good time for each day he or she
is incarcerated, including any and all days in jail awaiting sentence
and which is credited by the sentencing court to his or her sentence
pursuant to West Virginia Code, § 61-11-24, or for any other reason

relating to such commitment. An inmate under two (2) or more
consecutive sentences shall be allowed good time as if the several
sentences, when the maximum terms thereof are added together, were
all one sentence,

(14)



In effect, Petitioner has a (50) fifty vear sentence. Under West
Virginia Code, § 28-5-27, with a day for day credit of good time, he
will discharge his sentence before becoming eligible for parole, To
discharge the (2) two, (15) fifteen to twenty - five(25) vyear
sentences, the Petitioner must serveithirty v(30) vears. Therefore,

Petitioner is deprived of any chance of parole consideration prior to
the discharge of his sentence, which is in direct violation of his

- statutory “right to*be'considered-fdr parole before-the diseharge of -»

his sentence,

A sentence of fifteen to twenty-five vears does not allow for
the possibility of parole or the advantages of rehabilitative
procedures of this state.that other prisoners are afforded_that are
not doing a fifteen to twenty-five year sentence. The Petitioner is
deprived of the statutory right given to other inmates for parole
consideration as the West Virginia Code, due process, and equal
protection clauses of the West Virginia Constitution so amply provide

' for, |

f £

A statute, when testing its constitutionality, should be read on

its face. The language of West Virginia Code, § 61-8B-3 ( 1984) as
amended, 1s quite clear. It Drovides a penalty of fifteen (15) to
twenty-five (25) vears for the violation of the statute. Under
West Virginia Code, § 28-5-27, absent the Petitioner losing good time
during his term of incarceration, he will discharge his sentence

before being considered for parole.

(15)



In furtherance of the Petitioner’s contention is the fact that,
West Virginia Code, § 61-8B-3 (1984) permits parole eligibility in

fifteen (15) vears; however, when factoring in West Virginia Code, §

28-5-27{c), and tabulating his mandatory "good time” allowance, the

maximum amount of his sentence is again twelve and one half(12%)
years, effectively denying any consideration for parole prior to

discharge of the sentence expirationJ Thus _a redundancy.

In the instant case, this Petitioner was sentenced to fifteen
(15) to twenty-five (25) vyears in prison on each count, which means,
by the terms of West Virginia Code, §28-5-27(e), thirty to fifty
years, Then, factoring in good time, West Virginia Code, § 28-5-
27(c), his sentence becomes a (30) thirty vear minimum sentence and

(25) twenty-five vear maximum sentence, with no parole ellgibility.
The Petitioner receives no parole consideration on this sentence at
all, This is a collateral consequence of the sentence structure which
violates the provisions of West Virginia Code, § 62-12-13 et sed.

West Virginia Code § 61-8B-3 has been amended three times+where
the courts recognized that the (10-20) ten tTo twenty year

sentence(1976 version) was an illegal application, after the good

time statute came into effect. The legislature then applied the
sentence of (15-25) fifteen to twenty five years amended in 1984,
Again a redundancy occurs and in 1991 they again amended to the
current (15-35) fifteen to thirty five year sentence making a legal
application. See the Parole Board in fifteen years, discharge in
seventeen and one-half vears. o

(16)




Thus, a legal application of the four statutes,West Virginia
Codes, § 61-8B-3; § 62-12-13 et sed.; § 28-5-27(c); and. § 28-5-27(e)
in total harmonization.

Based upon the contradiction between the statutes affecting
sentencing, parole eligibility, and axiomatic good time provisions,

1t Is abyndantly clear the 1984 version of W.Va, Code, § 61-8B-3 is
vuneonstitutional on-its face, -and the 'sentencing structure.must. be -

corrected, as It is unenforceable and void as it is codified becatse

it denies the petitioner the statutory right to parole consideration.

prior to diécharge of his sentence or the goal ef'the penal system,
being rehabilitation, thus constituting cruel and unusual punishment.

A superseding law or administrative rule cannot change the
conditions‘of parole eligibility to the detriment of an imprisoned
offender without running a foul of the ex post facto clause. Adkins
v. Bordenkircher, 164 W.Va., 292 (1980). The critical issue is not

~whether a change in the actual date of release has been effected, but

whether the standards by which the petitioner’'s date of release has:

been altered to his detriment. In the instant case, the petitioner’s
being denied any parole consideration prior to discharge is clearly a
detriment to him and violative of the statutory provisions mandating
that all inmates are eligible for parole consideration who are not
sentenced to natural life. West Virginia Code, 8 62-12-13 et sed.

(17)



Eligibility for parole is a matter provided for by statute. West
Virginia Code, § 62-12-13 et seq. When effectuated, West Virginia
Code, § 61-8B-3 (1984) denies exactly what § 62-12-13 commands, of
course, this is after factoring in the statutory good time provisions
~ commanded in MWest Virginia Code, § 28-5-27 which .is day for day,

- computed upon arrivial at West Vlrglnla DeDartment of Corrections,
~which is determinative of the 1nmates parole ellglblllty date or date

ihe inmate is Dermltted to see the Darolc board or con51deratlon of = .

e

release The Detltloner hereln, has been %entenred to (30-50) thirty

| (30) to fifty (50) years on his sentences by the provisions of §.61-
8B-3(1984). He will not see the parole board on this sentence, His
liberty interests, due process rights, and equal protection rights are
all violated by this sentence aDDllcatIOﬂ or portion of § 61-8B-
3(1984), ‘ ST

In SUM, release on parole is a substantial liberty interest
(protected by due process); and, the procedures by which it is granted
or denled must satisfy due process standards (as well as equal

- protection)., . This is a well settled point. See,. Tasker v. Mohn, 165

W.Va. 55 (1980); Rowe v. Whyte, 167 W.Va. 668 11981) and, Vance V.
Holland, 177 W.Va. 607 (1987).

By denying the Petitioner a statutory right to parole
consideration prior to discharge of his sentence, the State
(respondent) 1s denying his fundamental right to a vested liberty
Interest protected within the due process and equal protection clauses
of West Virginia Constitution, Article III, § 10, which flies in the
face of democracy and fundamental fairness entitled all State

citizens.
(18)



Further, “"the legislature has power to create and define crimes
and fix their punishments, provided only that such punishment is not
cruel or unusual or disproportionate to the offense.” State V.
Woodward, 68 W.Va. 66 (1910); State v. Wamsley, 68 W.Va. 104 (1910);
Greenholtz v. Nebraskd,. ‘aui’) U.S. 1, 99 S.Ct. 2100, 80 L,Ed.2d 668

(19]9) where it hag heen found that denylng any . Darolp COﬂSldpratﬂﬁﬂ”:-5

BERRT vzelatzon of Un11eu Statag Constltutlon,; Amendmﬁnt. 33 hiLH‘Lf :

| Wotld maka e imDOSCu uwon“Lie Staie of West Vi:giﬁia by VlfLUU of u
- Supremacy Clause, and United ‘States Constitution, Amendment 14;

undoubtedly, in violation of West Virginia Constitution, Article 111, +

§ 5 as well,

“f state may establish a parole system, but it has no duty to do
S0, and to insure that the state-created parole system serves ithe
public interest purposes of rehabilitation and deterrence, the state

may be specific or general in defining the conditions for release and

the factors that should be con31dered by the parole auThOrlty."\
Syllubus P01nt 7, Greenholtg; '

According to West Virginia Code, § 62-12-13 (1997 Version) (which
Appellant does fall under),_to be eligible for parcle consideration,

.. Any inmate of a state correctional center, to be
eligible for parole:
(1) (A) Shall have served the minimum term of his or
her indeterminate sentence, or shall have served one
‘forth of his or her definite term sentence, as the case
may be, except that in no case shall any person who

(19)



- \’ P

1fd suha$ge of h]S sentence, he ]S beir denled cor E%erailon by- the

committed, or attempted to commit a felony with the
use, presentment or brandishing of a firearm, be
eligible for parole prior to serving a minimum of five
years of his or her sentence or one third of his or her
definite term sentence, whichever shall be the
greatercai

denylng the appellant parole con51d9rat10n _befdre “the

- ﬁfiﬂ stdre correctlonal center to which. SU(h inmate- wae sentenced, This
'r@Jort contains the 1nmates (D) conduct record while in custedy,

including a detailed statement showing (c) any and all infractions of
disciplinary rules by the inmate and (d) the nature and extent of
discipline administered for those infractions; (e) on improvement or
other changes noted in the inmate’s mental and moral condition while
in custody, (f) including a statement expressive of the inmate's
current attitude toward society 1in general, toward the Jjudge _Who

sentenced him or her, toward the prosecuting attorney who prosecuted

him or her, toward the policeman or other officer who -arrested the

inmate.and toward the crime for which he or she Is under sentence and

(9)-'hié or her previous criminal record; (h) on the Inmate’s
industrial record while. incarcerated; (i) nature and kinds of
employment which he or she is best fitted to preform and in which the
inmate is most likely to succeed when he or she leaves prison; (J)
and, the current physical, mental and Dsychiatric examinations of the
inmate. Other considerations include the (k) adequacy of parole plan;
(1) family status and community ties, etc. In general, the object of
the penal system is denied to thislinmate by not having any parole

(20)
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consideration prior to release,which runs afoul of rehabliltative
mandates. |

Therefore, Petitioner avers that West Virginia Code § 61-8B-3
(1939) commands a statutory sentence of (15-25) fifteen to twenty five
years in prison does not perm1t him to see the parole board prior to

~ discharge of that. sentence Further,,1t denies him the State’s goal

of 1ncaxceratlon wh1ch ,rehab111tat10n | by permltttnq o

,t;con51derat10n of h1s rehabtlttatlve_efforts, nor, the mandated QOdl 01 .

conflnement in the 1east restilcttve manner, Wthh would of course,,

~include release on parole, evenu-w1th“-1ts- cond1tions,..meetlng_tthe
liberty interest concerns. Due process requires at a minimum the right
to be heard.

Statutory commands ‘permit the legistature wide berth when making 4
statute; however, the laws the legislature creates are subject to
review by the Judicial system when, as here, the legislature has
created a statute, that is in part (sentencing) an illegally adaptable ;
perversion of law,

The plain facts are clear,'énd ‘the statutory sentencing -has been
~corrected; however, this does not relieve the burden that has'been
cast upon Mr. Gorden. Mr, Gorden is currently under the burden of
incarceration and temains in prison under a statutorily impermissible
sentence. He seeks redress.

(21)



APPROPRIATE REMEDY

In consideration of West Virginia Code, 8§ 61-8B-3 (1984), the
only appropriate remedy would be to find the (15-25) fifteen to
twenty - five vear sentence in violation of the petitioner®s rights as

an”Uthhstitutienal sentence in direct Violation ofifhe'Uﬂited States

- Conefltutlon, Amendment 8 and West V1rg1n1a COﬂStltuthﬂ; Arflcle [11,

'3.1_§ 5 and vo1d the sentenCIng Dortlon of the statute 1hereafter to._

LR

enact a (1 5) ene to f1ve year sentence,' the only lesser 1ega1

.sentence in this section. S

Wherefore, the petitioner having Dresented viable constitutional
questions of law and having shown a breach of those constitutional
rights belonging to the individual citizen, and being a citizen of ‘
this State and the United States and entitled to-those protettions
seeks relief by this Honorable Court of Appeals.

Respectfully Submitted,

MWM

James William Gorden,
Petitioner/Appellant
pro se '

Brief Prepared By:

Lioyd Buckhannon

D.0.C., 32453

“Mt, Olive Corr. Complex

One Mountainside Way

Mt. Olive, WV. 25185

(As Jallhouse Lawyer; Not an attorney)




Now comes the Appellant,

VERTTFICATTON

James William James,

by pro se, and states that the

facts and information contained in his APPELLANT'S BRIEF IN SUPPORT FOR HABEAS CORPUS

APPEAL are true and correct to the best of his knowledge and belief .and have been

offered by him in good faith to the best of ‘his ability.

Respectfully submitted,

/
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Qﬁmes William Gordon

i
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OTA B 4
STATE OF wesT wﬁG;NfA
SHEILA HOSEY ;
: wéu\;i GLIVE CUORRECTIONAL CENTER §

MOUNTAINSIDE WAY
UNT OLIVE, Wv 25188
s Qﬁwmber% 205 ¢

Notary Seal
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