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I. KIND OF PROCEEDING AND NATURE OF RULING IN LOWER COURT

The action on appeal is a products liability case arising in the Circuit Court of Kanawha
County, West Virginia. J eremiaﬁ “Bart” Morris, appellant herein and plaintiff below, suffered a
severe leg injury at his place of employment in Virginia, while operating a stand-up forklift
designed, manufactured, and djsﬁibuted by Crown Equipment Corporation (an Ohio corporation)
 [hereinafter “Crown”] and distributed and serviced by Jefferds Corporation d/b/a Homestead
Materials Handling Company [hereinafter “ Je]_?ferds”].1 Crown and Jefferds are appellees herein
and were defendants below. |

The Coniplaint alleged that Jefferds was incorporated under the laws of West Virginia,
has its pringipal place of business iﬁ Kanawha County, West Virginia, conducted business in
Kanawha County, West Virginia, and was engaged in the business of servicing, maintaining,
providing warnings, providing training, testing, inspecting, marketing, distributing, and-selling
materials handling equipment, including Crown stand-up forklifts. [Complaint § 3]. It further
" alleged that Tefferds provided, serviced, maintained, tested, inspected, marketed, provided with
-wamiﬁgs, provided training for, and distributed to Morris® employer the Crown stand-up fork
| lift upon which Morris Was- injured. [Complaint 9 6] |

Morris, secks relief from the entry of, and respectfully asks this Court to reverse the

“Order[s]” dated September 1, 2004 and November 24, 2004 by the Honorable Tod J. Kaufman,

! At the time the Petition for Appeal was argued, Justice Maynard inquired as to
Whether there was actually a Virginia company instead of Jefferds which distributed and serviced
- the fork lift in question. Discovery was never permitted below, but from counsel’s investigation
-the correct entity is Jefferds Corporation, doing business as Homestead Materials Handling
Company. Homestead is believed to be a business name used by Jefferds Corporation for its
branch or division in Virginia.



- Kanawha County Circuit Judge, respectively granting the motions to dismiss of appellees and
defendants below, Crown and J cfferds, as well as the “Order Denying Plaintiff’s Motion to
-Reconsider” dated November 29, 2004.

Appellees’ motions to dismiss were based upon a venue objection pursuant to West
Virginia Code §56-1-1(c) which provides that a non-resident of West Virginia may not file a
lawsuit in the courts of this state unless all or a substantial pé.rt of the acts or omissions giving
rise to the claim occurred in this state. |

In response to the motions to dismiss, Morris argued that West Virginia Code §56-1-1(c)
is unconstitutional under both (1) the Privileges and Tmmunities Clause of the U.S. Constitution
and (2) the Open Courts Clause of the West Virginia Constitution because it ‘impermissibly
restricts access to the West Virginia courts based upon the fesidency_ of the plaintiff. Morris
asserted that West Virginians are permitted to sue in the courts of this State for tortuéus acts not
arising in West Virginia while non-residents are specifically prohibited from doing so.

[Plaintiff’ s Response to Defendants’ Motions to Dismiss, pp. 2-5] |

He further argued: (1) that he had nevertheless colmpli_ed with West Virginia Code
§56- 1l-]'(c) and pled that Jefferds engaged in substantial acts or omissions giving rise to the claim
in the State of West Virginia; (2) that Jefferds status as a West Virginia corpotation doing
business in Kanawha County established proper venue as to it; and (3) that because Jefferds
served as a Venﬁe-giving defendant he could properly join Crown, as well. [Tr. Sept. 1 hearing,
pp.1011] | | |

| | The trial court rej ecteci Morﬂ_é’s argyments anc_i.dismissed Both_ erwﬁ and J éfferds, and

denied Morris’ motion for reconsideration.



IL STATEMENT OF FACTS OF THE CASE

On May 6, 2002, Jeremiah “Bart” Mqtris, a Virginia resident, suffered a severe
left leg injury while operating a stand-up forklift at his place of employment in Grottoes, .
Virginia. His left leg was ultimately afnputélted as a result of the injury. [Complaint 91, 4].

The forklift was designed, mﬁnufactured, and distributed by Crown E_quipmentr
Corporation, which is incorporated in and has its principal place of business in the State of Ohio.
[Complaint §92, 5]. The forklift was distributed, installed, and serviced by Jefferds Corporation
d/b/a Homestead Materials Handling Company, which is incorpo%ated in and has its principal .
place of business in Kanawha County, West Virginia. [Complaint 93, 6] .

Mr. Monris filed this products liability action in the Circuit Court of Kanawha County on
April 30, 2004 against Crown and Jefferds alleging theories of recovery based upon negligence,
strict liability, failure to warn, and breach of warranty, as well as assérting a claim for punitive
dé_mages. [Complaint 99 10-26].

Neither Crown, nor Jefferds answered the Complaint. Rather, on June 11, 2004, Crown
and Jefferds both moved to dismiss the Complaint for lack of venue pursuant to West Virginia
Rule of Civil Procedure 12(b) and recently amended West Virginia Code §56-1-1(c) which states
that “a nonresident of thé state may not bring an action in a court of this state unless all or a
substantial portion of the acts or omissions giving risc to-the claim asserted occurred in this
state[.[” [Crown Equipment Corporation’s Motion to Dismiss for Improper Venue; Motionto -

Dismiss by Defendant Jefferds Corporation].



‘Morris responded to the Defendants’ motions to dismiss on June 24, 2004, raising

constitutionality objections to the amended venue statute and seeking leave to amend his

' complaint to add venue allégations. [Plaintiff’s Response to Defendants® Crown and Jefferds
Motions to Dismiss.and to Crown’s Motion for Protective Order pp. 2-5]. Ina furthér effort to
remedy the Defendants’ venue objections, on August 20, 2004, Mr. Morris moved to amend the
Complaint to add venue allegations and also amended his response to the motions to dismiss
citing those venue .allegations. [Plaintiff’s Amended Response to Defendants’ Crown and
Jefferds Motions to Dismiss and to Crown’s Motion for Protective Order.;.Plajntiff’s Motion to
Amend Complaint]. Neither Defendant responded, nor otherwise objected to the amendment to
the Complaint.

On September 1, 2004, Judge Kaufman heard arguments on the Defendants’ motions to
dismiss and requested that fhe parties submit proposed orders. Morris argued inter alia that
Jefferds was a valid venue-giving defendant and that Crown could therefore be joined as a proper
party defendant. | Tr. Sept. 1 hearing, pp. 10-11]

During the hearing, on September 1%, Jefferds tendered, and the Court accépted and
considered the “Affidavit” of David Sorrells in suppoft of its motion to dismiss. [Affidavit].
Later that day, Judge Kaufiman entered the order tendered by counsel for Crown, dismissing
Crown from this matter. [September 1, 2004 “Ordef”].

On September 7, 2004, Mr Morris filed “Plaintiff’s Motion to Reconsider” raising
additional arguments against the applicability of West Virginia Code §56-1-1(c). [Plaintiff’s
Motion to Reconsider]. On November 10, 2004, Crown responded to the motion for
reconsideration. Jefferds did not file a response. [Crown Equipment Corboration”s .Opposition_
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to Plaintiff’s Motion to. Reconsider].
On November 22, 2004, Mr. Morris tendered “Pléintiff’ s Supplemental Memorandum™
wherein he reiterated several of his arguments and renewed his motion to amend the Complaint.
[Plaintiff’s Supplemental Memorandum]. Attached to “Plaintiff’s Supplemental Memorandum”
: ﬁras arevised “Amended Complaint” which addressed the evolving arguments of the Defendants
regarding %fenue. [Attachment A to Plaintiff’s Supplemental Memorandum].
On November 24, 2004, Judge Kaufman entered the order tendcfed by counsel for

Jefferds, dismissing Jefferds from this matter. [November 24, 2004 “Order™].

. ASSIGNMENTS OF ERROR RELIED UPON ON APPEAL AND THE,
MANNER IN WHICH THEY WERE DECIDED IN THE LOWER
TRIBUNAL :

. ' o . - Assignment of Error A. The Circuit Court comrﬁitted reversible en"or: in fa.ilihg to hold
West Virginia Code §56-1-1(c) unconstitutional pursuant tor the Privilegés and Immﬁnities Clause of
the U. S Consm:utlon (U.S. Const. Art. IV, §2, CL 1) and the Open Courts Clause of the West
V1rg1n1a Constitution (W.Va. Const. Art 111, §17) |

Manner decided in Circuit Court: | Interestingly, aithough £he argmnenfs in the
~memoranda and pleadings filed by the parties, and a segment of the initial oral. arguments on
September 12%, addressed.the Constitutional iésues, Judgé Kaufmann did ﬁot mention the phrases
“Privileges and -Immunitieé” or “oiaen céurts” .in either .hea.ring below. tTr. Sept 1; héa:ﬁng and- Tr.
No;sr. 12 hearing]. Nor, did he rule from the Bench. on any aspect of fhese éonsﬁtutionai issues.

Instead, the Court entered an order prepared and tendered by Crown’s counsel at the September 1,
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2004, hearing, granting the motion to dismiss of Crown. That order was silent onthe Constitutional
issues. After a subsequent hearing on November 12, 2004, the Court.entered another order granting
Jefferds’ motion to dismiss. That order, entered on November 24, 2004, again failed to address either
Constitutionol issue asserted by Morris. On November 12, 2004, Judge Kaufman heard arguments
from the parties on the motion to reconsider and requested that the-parties submit any additional
memoranda and/or proposed orders.  On November 29, 2004, the court entered the final ordor
denying Mr. Motris’ motion for reconsideration. Tt .too_, Was silent on the constitutional issues.

However, by entry of the three orders relying upon the amended venue statute, the Circuit Court

rejected the Constitutional arguments advanced by Morris.

Assignmont of Error B.I The Circoit Court committed reversible errorin failing fo grant
Morris® motion to amend the Complaint (particularly given that the Circuit Court, nevertheless, relied
on the Amended Complaint' in ruling on the b‘efendants’ motions to dismi_ss). |

Manner decided ih Cireunit Court: The Court failed to rule on the motion to amend the
Complaint and first amended complaint in any of the 3 orders beihg revie-wed.in- this appeal.

7. .Howevor, the Order of September 1% alludes to the proposed amended complajnt‘ in the body of the
order [ p. 1], in the findings of fact [ p. 2 S, 7, 8] and in the conclusions of law [pp. 3-4, 79 6,7,
8, 10]. The order‘ entered on November 24" likewise alludes to the Idotion to.amend the oomplaint
and proposed amended complamt in the body of the order [p 1], inthe ﬁndmgs of fact [p 2 1 5] and E
in the conclusmns of law [p 3,971 Furthermore none of the orders address the revised amended -

complalnt which was attached to the Piam‘uff’ s Supplemental Mem01 andum of November 22, 2004.

12



Assignment of Error C. The Circuit Court committed reversible error in failing to hold
that Morris had complied with the venue rrequirements of West Virginia Code §56-1-1(c) by alleging
that Jefferds Corporation had engaged in substantial acts or omissions in West Virginia.

Manner decided in Circuit Court: The Circuit Court concluded that Morris flad not
complied with the requiremenfs of § 56-1-1(c) as to Crown in its order of September 1* holding (1)
that thg statute required establishing venue separately as to each Defendant, and (2) that Morris
omitted any allegations that all, or a substantial portion of the acts or omissions étt’ributed to Crown
occurred in West Virginia. [Sept. 1 Order, Findings of Fact {5, 6, 7]. With respect to Jefferds in ‘
the No-vember 24t'h order, the Court found that Morris failed to produce any fact to establish that all
- or a substantial part of any acts or omissions giving rise to his claim occutred in this State [Nov. 24 -

Order, Findings of Fact 4], énd concluded tha1; § 56-1-1 (c) does not differentiéte between domestic

and foreign entitics when suits are filed by ndn—residents, hence all or a substantial part of the acts

or dmissions must occur within this State. [Nov. 24 Order, C;onclusiohs of Law §5-7]. 'This Order - -
- disregards the allegations in Paragraph 7, subparagraphs d, e, f, g, h, 1, j, and k of the Amended

Complaint and Paragraph 10(a) and 10(b), subparagraphs i, ii, iii, iv, v, vi, vii, viii, ix, X, and xi of

the Revised Amended Complaint, which satisfy the v‘énue giving i‘equirements of both §§56-1-1(a)(2)
R -~ and 56-1 -1(0).' Instead, the Court partially based its ﬁﬁdings upon an affidavit tendered by a
Jefferds’ empléyee' controverting some of these Venue—'spéciﬁc allegations, (thereby effectivély
converﬁng the motion to disﬁliss proceeding to a summary jﬁdgment motion without first permitting
Plaintiff to exercise any discovery to test the affidavit). Finally, the November 29% Ofder deﬁyiﬁg
Morris® Motion to Rec‘onsider reiterates the conclusion that a gon—resident must establish the venue
' asto each defehdant against whom a claim is asserted. (p. 2-3, 4 5, 7]..
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Assignment of Error D.  The Circuit Court committed reversible error in holding that West
Virginia Code §56~1-1(¢) requires Morris to separately establish venue as to ecach individual
defendant, and in failing to hold that since venue was proper as to Jefferds Corporation under West -
Virginia Code §56-1-1 (¢); venue was also proper as to Crown Equipment Corporation.

Manner decided in Circuit Court: As pointed out above, the Circuit Court held that under the
language of the recently amended provisions of West Virginia Code, § 56-1-1, a non-resident must
separately establish venue as to each defendant, and, with respect to Jefferds Corporation, held that
proper venue was not established even though it was a West Virginia corporation doing business in -
this State with it principal place of business located in Kanawha County. The court concluded that
Meris héd failed to establish that all, or a substantial part of any acts or omissions of Jefferds
occurred within West Virginia. [Nov. 24 Order, pp. 2-3, Conclusions of Law 995,6,7]. Econcluded
that venue must be established as to each defendant on the face of the Complaint or proposed
- Amended Complaint (Sept. I Order, pp. 3-4, Conclusions of Law ‘|]‘|[ 7, 8]. Hence, the Court
effectively conéluded that the existing law and precedent governing vclenue- giving defendants did not

- apply in this case,

Assignment of Error E. The Circuit Court committed reversible error by applying the wrong
legal standards in ruling on Jefferds Corporation’s motion to dismiss.

Manner decided in Circuit Court: As noted aBove, the Circurit‘ Court relied solely on subsection
¢ of West Virginia Code, § 56-1-1 to. determine venue in cases brought by non-residents against
domestic corporations doing business in this State. It apparently disregarded the provisions West
Virginia Code, § 56-1-1(a)(2) which holds that venue lies against a domestic corporation doing -
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business in this State wherein its principal office is located, or where its president or principal officer
resides. It also apparently disregarded the allegations in the Complaint, Amended Complaint and

Revised Amended Complaint mentioned above which also satisfy the requirements of §56-1-1( c).

Assignment of Error F. The Circuit Court committed reversible error by failing to permit

Morris to conduct discbvery in opposition to Jefferds Corporation’s motion to dismiss.

Manner decided in Circuit Court: Morris served discovery requests upon Defendénts at the time

the Complaint was served. He later made several written requests for discovery (1) as part of

Plaintiffs Response to Defendants’ Crown and Jefferds Motions to Dismiss and to Crown’s Motion

for a Protective Order (Response, pp. 6-7]; and (2) as part of Plaintiff‘s Amended Response to

Defendants’ Crown and Jefferds Moj:ions to Dismiss and to Crown’s Motion for a Protective Order

[Amended Response, pp. 6-7].

| As indicated above, the Court effectivelny converted the Motions to Dismiss to motions for

summary judgment when it considered the affidavit of David Sotrells submitted in support of

- Jefferds. [Nov.24 Order, p. 1 and p. 3, Conclusion of Law 96]. And the affidavit was specifically
discussed in'the hearing of September 1, first by Jefferds® counsel when he offered the affidavit in
support of his motion to dismiss [Tr. Sept. 1 hearing, pp. 8-9], and later in the hearing when Morris’

' coﬁns’el pointed out that the pending motion was a motion to dismiss even though Jefferds had
tendered the affidavit [Tr. Sept. 1 hearing, p. 13]. Twice, at that hearing Morris’ counsel requested
orally that Morris be giVen the opportunity to c.ondu'ct discovery: [Tr. Sept. 1 hearing, p. 13, 15, 21,

-23]. Ulthﬁétely, the Court received the affidavit and made it a part of the record. [ Tr. Sept. 1 hearing, -

ﬁ. 24]. The same sequence occurred at the November 12" hearing when the affidavit was discussed

15



first by Jefferds® counsel [Tr. Nov, 12 hearing, p. 10], and then by Morris® counsel who argued that
_consideration of the affidavit changes the motion to one for summary judgment, which would entitle

Morris to complete discovery [Tr. Nov. 12 hearing, p. 12].
Despite the repeated requests, the Court dismissed the aétion without fuiing upbn Morris’

requests for discovery thereby effectively denying the discovery requests.

Assignment of Error G. The Circuit Court erred in holding that West Virginia Code §56-1-1
(c) requires the filing of an affidavit pf inability to obtain jurisdiction over the defendant in cases
where a non-resident plaintiff has alleged that a defc_:ndant engaged in substantial acts or dmissions
in the State of West Virginia.

Manner decided in Circuit Court: In the September 1 hearing [p. 9], Jefferds’ counsel asserted
that Morris was requi_red to file an affidavit if he is unable to get jurisdiction over the defendant in
~ the sister jurisdiction under West Virginia Code, § 56-1-1( c). In both the Sept. 1 Order [p. 2, 8],
- and the Nov. 24 Order [p.2,95], the Court-foﬁnd that Plaintiff had not filed an affidavit of inability
to obtain jurisdiction over the defendant. The November 29 order adopted all of the Court’s findings
in the September 1 hearing by reference [Nov. 29 Order, p.1]. , and denieciMorris’. _m'otio'n for

reconsideration and granted dismissal of his lawsuit.
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IV.  POINTS AND AUTHORITIES RELIED UPON.
Statute at Issue in This Appeal - West Virginia Code, § 56-1-12
A, Effective June 4, 2003, West Virginia Code §56-1-1, the general venue statute, was

amended to add a subsection (c) as follows:

(¢)  Effective for actions filed after the effective date of this section, a nonresident
of the state may not bring an action in a court of this state unless all or a substantial
part of the acts or omissions giving rise to the claim asserted occurred in this state:
Provided, that unless barred by the statute of limitations or otherwise time barred in
the state where the action arose, a nonresident of this state may file an action in state

- courtin this state if the nonresident cannot obtain jurisdiction in either federal or state
court against the defendant in the state where the action arose. A nonresident bringing
such an action in this state shall be required to establish, by filing an affidavit with the
complaint for consideration by the court, that such action cannot be maintained in the
state where the action arose due to lack of any legal basis to obtam personal
jurisdiction over the defendant. '

In any civil action where more than one plaintiffis joined, each plaintiff must
independently establish proper venue. A person may not intervene orjoin in a pending
civil action as a plaintiff unless the person independently establishes proper venue. If
venue is not proper as to any such nonresident plaintiff in any court of this state, the
court shall dismiss the claims of the plaintiff WIthout prejudice to refiling in a court
in any other state or jurisdiction, :

B. Constitutional challenges to a statute are reviewed pursuant to.a de novo standard of
review. West Virginia ex rel. Citizens Aétion Group v. West Virginia Ecbndmic Development Grant
Committee, 213 W.Va. 255, 261-262 (2003). | o |

C. The Privileges and Inimﬁnities Clause of the U.S. Constituti(-)n. provides that “The
citizens of each State shall be entitled to éﬂl Privileges é:xid Immunities of Citizgns in the several

States.” 1.S. Const. Art. 1V, §2, Cl. 1.

D. The U.S. Supreme Court has held that the terms “citizen” and “resident” are

f’“ - See the Addendum for the complete body of West Virginia Code, § 56-1-1.
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interchangeable for purposes of analysis of most cases under the Privileges and Immunities Clause.

United Building & Construction Trades Council of Camden County and Vieinity v. Mavor and

Council of the City of Camden, 465 U.S. 208, 216 (1984).

E. A non-resident’s interest in access to a state’s courts is a fundamental interest falling

within the scope of the Privileges and Immunities Clause. Missouri Pacific Railroad Co. v. -

Clarendon Boar Oar Co., 257 U.S. 533, 535 (1922); Travis v. Yale & Towne Manufacturing Co., 252
.U.S. 60, 78 (1920); Chambers v. Baltimore & Ohio Railroad Co., 207 U.S. .142,. 148 .(1907). |
F. While a state government may decide whether and to what =ezxztent the courts will -
eﬁtertain ti_‘ansitory actions which have arisen in other jurisdictions, those policy decisions must
operate in the éame way Mth respect to citizeﬁs of thé state and non-citizens. Chambers, 2077U.S.
at 148-149.
| G “Any law by which privﬂeges to begin actions in the courts. are given to its own

citizens and withheld from the citizens of other States is void, because it is in conflict with the

supreme law of the land.” Id. at 149-150; see also Missouri ex rel. Southern Railway Co. v.

‘Mayfield, 340 U.S. 1, 3-4 (1950); Miles v. Illinois Central Railroad Co., 315 U.S. 698, 704 (1942).

H.  Under the Privileges and Immunities Clause, “If defendant were a domestic

corporation, there would be no doubt of plaintiff’s right to sue in this State on her cause of action.”

qucr V. Fedefal Life Ins. Co;, 255 Mich. 20, 24, 237lN.\:JV. 32,33 (Miéh. 1931).

L “The courts of this State'shail Be-open, and=every person for an injury done to him, in |
his person, propeity, or reputation,: shall have remécfy by due course of law; and justice shall be
administered without sale, denial, or délay.” W:Va. Const. Art, 3, §i7.

J. All men are, by nature, equally free and indepéndent? and have certain inherent rights,
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of which, when they enter into a state of society, they cannot, by any compact, deprive or divest their
- posterity, namely: -the enjoyment of life and liberty, with the means of acquiring and possessing
property, and of pursuing and obtaining happiriess and safety. W.Va. Const. Art. 3, § 1

K. A trial court’s ruling on a motion to amend is reviewed under an abuse of discretion

standard. Barney v. Auvil, 195 W.Va. 733, 737 (1995).
L. A party may amend a pleading by leave of court, and that such leave shall be ﬁ‘eely.
given when justice requires., W.Va.R.Civ.P. 15(a).
| M. Rule 15 amendménts should rarcly be denied and are generally allowed to cure
jurisdictional or venue defe_cts. Brooks v. Isinghqod, 213 W.Va. 675, 684, 685 n.7 (2003).
N. A motion to dismiss based upon impropér venue is to be decided on the face of the

pleadings. Rhododendron Furniture & Design, Inc. v. Marshall, 214 W.Va. 463, 466 (2003).

0. A ftrial court’s ruling on a motion to dismiss is reviewed under a de novo standard.

Kopelman and Associates v. Collins, 196 W.Va. 489, 492 (1996).

P. In ruling on a motion to dismiss, the allegations of a complaint are to be taken as true

- and all reasonable inferences resolved in favor of the plaintiff. John W. Lodge Distributing Co. v.

Texaco, 161 W.Va. 603, 605 (1978).

Q. - A ftrial court’s ruling on a question of law is reviewed undera  de nove standard.

Lawson v. H.a‘sh and Benford, 209 W.Va 230, 232 (2001).

R. | A civil action agéinst a domestic corporation, except where if is otherwise
specially prdvided, may be brought in the circuit court of any -county wherein its principal office is
located or Whérein its president or other chief officer resides. West Virginia Code, § 56-1-1(a)(2).

S. “[O]nce venue is proper for one defendant, it is proper for all other defendants subject
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to process.” See e.g., McGuire v. Fitzsimmons, 197 W.Va. 132, 137 (1996); Kenamond v. Warmuth,

179 W.Va.230,231-232(1 988);'U11i0n Carbide & Carbon Corp. v. Linville, 142 W.Va. 160, 164-165

(1956); Webber v. Ofthaus, 135 W.Va. 138, 146-147 (1950); McConaughey & Co. v. Bennett, 50
W.Va. 172,179 (1901). |

T.  Itshall not be necessary in any declaration or other pleading to set forth the place in
Which any contract was 'rnade; or act done, unless Wh_eil, from the nature of the case, the place is
material or traversable, and then the allegation may be, as to a deed, note or other Writing bearing date
- at any place, that it was made at such place, or as to any other act, according to the fact, without
- averring or suggesting that it was at or in the county in Which the action is brought, unless it was in
fact therein. West Virginia Code, § 56-.4-14.

U. It shall -not be necessary in any action to aver that the cause of action arose, or that the
matter is, within the jurisdiction bf fhe court; or to make profert of any deed, letters testamentary, or
-commission of administration; but any party may have -ojfer in like manner as if profert were made. -
West Virginia Code, §56-14-15

V. “[Clourts must presume that a legislature says in a statute what it means and means

in a statute what it says there.” Appalachian Power Co. v. State Tax Department, 195 W.Va. 573,

585-586 (1995). a

W - If a court opts to consider matters outside of the pleadings in ruling on a motion to
dismiss, the motion is converted into oné for summary judgment pursuant to West Vir_giﬁia Rule of
- Civil Procedure-56. Rhododendron Furniture & Design, Inc. v. Marshall, 214 W.Va. at 466.
- X. ' .Whenacourtopts to ﬁ__'eat_ aRule 12 moﬁon as one for su_mm_arj judgment under Rule
» 56, the responding party is entitled to notice‘thr_areof from. the court apd a reasonable ‘opp_ortunity to
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submit the types of materials which may be considered under Rule 56 such as pleadings, depositions, .
answers to interrogatories, admissions, and affidavits. Kopelman and Associates, 196 W.Va. at 493-
495; W.Va.R.Civ.P. 56(c). -This includes providing the responding party with a reasonable

opportunity to conduct necessary discovery. Elliott v. Schoolcraft, 213 W.Va 69, 73 (2002).

V. DISCUSSION OF LAW
A TI_je Circuit Court committed reversible error in failing to hold West Virginia
Code §56-1-1(c) unconstitutional pursuant to the Privileges and Immunities
Clause of the U.S. Constitution (U.S. Const. Art. IV., §2, CL 1) and the Open
Courts Clause of the West Virginia Constitution (W.Va. Const. Art, ITI, §17).
In the trial court, Mr. Morris argued that West Virginia Code §56-1-1(c) was unconstitutional
pursuant to the Privileges and Immunities Clause of the U.S. Constitution and the Open Court Clause
ofthe West Virginia Constitution. [Plaintiff’s Amended Response to Defendants’ Crown and Jefferds
Motions to Dismiss and to Crown’s Motion for Protective Order, pp. 2-4]. The trial court erred in
ignoring this argument and in granting the Defendants’ motions to dismiss. [September 1, 2004

“Order”; November 24, 2004 “Order”; and November 29, 2004 “Order Denying Plaintiff’s Motion

for Reconsideration”].. Constitutional challenges to a statute are reviewed pursuanttoa de novo

~ standard of review. West Virginia ex rel. Citizens Action Group. v. West Virg.inia Economic :
| Development Grant Committee, 213 W.Va, 255, 261-262 (2003).

Effective June 4, 20‘03‘, West Virginia Code §56-1-1, the general venue statute, was amended to
add a subsection (c) as follc;ws: |

- (¢) - Effective for actions filedafter the effective date of this section, a nonresident
of the state may not bring an action in a court of this state unless all or a
substantial part of the acts or omissions giving rise to the elaim asserted occurred
in this state: Provided, That uniess barred by the statute of limitations or otherwise
time barred in the state where the action'arose, a nonresident of this state may file an
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action in state court in this state if the nonresident cannot obtain jurisdiction in either
federal or state court against the defendant in the state where the action arose. A
nonresident bringing such an action in this state shall be required to establish, by filing
an affidavit with the complaint for consideration by the court, that such action cannot
be maintained in the state where the action arose due to lack of any legal basis to
obtain personal jurisdiction over the defendant.

In any civil action where more than one plaintiffis joined, each plaintiff must
1ndependently establish proper venue. A person may not intervene or join in a pending
civil action as a plaintiff unless the person independently establishes proper venue. If
venue is not proper as to any such nonresident plaintiff in any court of this state, the
court shall dismiss the claims of the plaintiff without prejudice to refiling in a court
in any other state or jurisdiction.

{Emphasis added].

Even é cursory review of the statute makes it ¢lear, that it discriminates againsf non-
residents of West Virginia in the filing of transitory la-\;vsuits in tﬁe State of West Vifgin_,ia.
.Whjle a resident of West Virginia may sue in West Virgfnia courts .for causes of. action which
arise outside the state, non-residents are not accorded similar treatmerﬁ:. Whenever a state étatute
- discriminates between those persons who are citizens and residents of the state and those persons
who are not, a question arises as to whether that statute violates the .Privileges and Immunities
Clause of thé U.S. Constitution.?

The Privileges a:ﬁd Immunities Clausé of the U.S. Constitution provides that “The
éitizens of each State shall be entitled to all Privileges and Immunities 6f Citizens in fhe s.everal '

States.” U.S. Const. Art. TV, §2, CL 1.

: Although subsection (c) of the West Virginia Code §56- 1-1is phrased in terms of

" residency and the Privileges and Immunities Clause refers to citizenship, the U.S. Supreme
Court has held that the terms “citizen” and “resident” are interchangable for purposes of
analysis of most cases under the Privileges and Immunities Clause.  United Building &
Construction Trades Coungil of Camden County and Vicinity v. Mayor aind Council of the
City of Camden, 465 U.S. 208, 216 (1984)(holding that prior distinctions between “resident”
and “citizen” in Privileges and Immunities Clause analyses are no longer valid).
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_ “The primary purpose of this clause, like the clauses between whichitis -
located - those relating to full faith and credit and to interstate extradition of
fugitives from justice -- was to help fuse into one Nation a collection of
independent, sovereign States. It was designed to insure to a citizen of State A
who ventures into State B the same privileges which the citizens of State B enjoy..
For protection of such equality the citizen of State A was not to be restricted to
the uncertain remedies afforded by diplomatic processes and official retaliation."

United Building & Construction Trades Council of Camden County and Vicinity v. Mayor and

Council of the City of Camden, 465 U.S. 208, 216 (1984)(quoting Toomerv. Witsell, 334 U.S.

385, 395 (1948)).

In reviewing a statute under the Privileges and Imrhunitiés Clause, a two-step inquiry is
~used. Id: at 218. First, the court must determine whether or not the statute burdeﬁs one of the
privileges and immunities protected by fhc Clause. ﬁ Only those interests which are
: sufﬁcien_tly fundamental to the. promotion of interstate harmony fall within the purview of the
Privileges and Immunities Clause. Id. at 218-219. Second, whén a fundamental interest has
been affected, the discrimination must be supported by a substanfial reasbh for the difference
in treatment and the discriminéltory treatment must bear a close relation td that reason. Id. at 222.
As part of the justification for the discriminatory law, non-residents must be shown to constitute
a partiéuiar source of the evil at which the statute is aimed. Id.

With respect to the first step, the U.S. Supreme Court has held on a number of occasions
ﬁhat a non-resident’s interest in access to a state’s courts is a fundamental in;aerest falling within
.therscope of the Privileges and Immunities ‘Cllause. M.iss:ouri:Paciﬁc Railroad Co; v.' Clércndén

Boar Oar Co., 25 7U.S. 533, 535 (1922)(“This secures citizens of one S__téte the right.to resort to

courts of anbther, e'qually‘ with ci*_tize'ns- of the latter State[.]”); Travis v. Yale & Towne
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Manufacturing Co., 252 U.S. 60, 78 (1920)(“Beyond doubt those words [privileges and

* immunities] are words of very comprehensive meaning, but it will be sufficient to say that the

clause plainly and unmistakably secures and protects the right of a citizen of one State to pass

into any other State of the Union...to maintain actions in the courts of the State.”) ; Chambers

v. Baltimore & Ohio Railroad Co., 207 U.S. 142, 148 (1907)(“The right to sue and defend in the

courts...is one of the highest and most essential privileges of citizenship, and must be allowed .

by cach State to the citizens of all other States to the precise extent that it is allowed to its own

citizens.”).

Having determined that the right of a non-resident to resort to the courts is a fundamental

right which falls within the protection of the Privileges and Imﬁlunities.Claﬁse, the second step

of the inquiry is to determine whether the discrimination violates the pfotectibns of that Clause.

In this context, while a state government may set the limits of the jurisdiction of its courts and

the character of the controversies which shall be heard in them, it must do so in accordance with

the restri.ctions of the Privileges and Immunities Clause. Chambers, 207 U.S. at 148.

In enacting West V.irginia Code §56-1-1(c), the West Virginia Legislature stated that its
purpose was to “presérve West Virginia courts for West Virginians and for nomésidenté who are
injured in this state.” S.B..213, 2003 Sess. (W.Va. February 13, 2003). Although the legislative
hlstory failg to prowde any further guidance as to the statute s purpose, one could assume that
subsectlon (c) was added to address concerns regarding over-crowdmg ofthe cou:rts Whﬂe there
are manifest reasons, such as convenience and administrative expense,. er prefemng residents
in access to over-crowded éost, there is nothing m the. legislative history to support_the
contention that the intent of subsection (¢) was iﬁ fact to address over-éroxzs;rd_ing of the courts or
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that non-residents are a particular source of such over-crowding. ‘See United Building & -

Coﬁstruqtion Trades Council of Camdgn County and Vicinitv, 465 U.S. at 222. Acc_ordiﬁgly,
there is no legislative basis for upholding West Virginia Code §56-1-1(c) pursuant to the
requirements of the ‘Privileges and Immunities Clause.

More importantly, while a state government may decide whether and to what extent the
courts Will‘e,ntertain transitory actions which have arisen in other jurisdictions, those policy
décisions must operate in the same way with respect to citizens of the state and non-citizens.
Chambers, 207 U.S. at 148-149. “Any law by which privileges to begin actions in the courts are

given to its own citizens and withheld from the citizens of other States is void, because in

“conflict with the supreme law of the land.” Id. af 149; see also Missouri ex rel. Southern

Railway Co. v. Mayfield, 340 U.S. 1, 3-4 (1950)(a state violates the Privileges and Immunities
Clause if it allows suits by citizens arising from conduct occurring outside the state if it

simultaneously denies such suits to non-citizens)*; Miles v. Illinois Central Railroad Co. , 315

U.S. 698, 704 (1942)(for a given substantive law, a state violates the Privileges and Immunities
Clause if it denies non-citizens access to its courts while simultaneously granting access to its

own citizens); Chambers, 207 U.S. at 150 (“as the test of jurisdiction is the citizenship of the

! For an example of the practical effects of discriminating between resident a

-non-resident plaintiffs in transitory actions, consider West Virginia Code §56-1-1(c)’s
requirement that a substantial part of the acts or omissions occur in the State of West Virginia
in any suit by a non-resident, which would direcily conflict with the long arm jurisdiction
granted by West Virginia Code §56-6-66(a)(4)-(5) where anon-remdent defendant has caused
injury in West Virginia “by an act or omission outside this state” or “a sale of goods outside
this state[.]” By definition, all actions founded upon the long arm jurisdiction of West
Virginia Code §56-6-66(a)(4)-(5) involve acts or omissions which occurred outside the State-
of West Virginia. Therefore all long-arm actions by non-resident plalntlffs would be subject
to dismissal under West Virginia Code §56-1-1(c).
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person in whom the right of action was originally vested, and the action is entertained if that
pe'rson was a citizen of Ohio and declined if he was a citiz_en of another State, there is a real and
substantial sense a discrimination forbidden by the Constitution”). |
_ ThgrefOre, the fact that West Virginia Code §56-1-1(c) allows West Virginia residents

~ to pursue in the West Virginia courts, transitory causes of action arising from events outside the
state, while simultaneously prohibiting such | actions by non—residgnts, clearly violates th¢
Privileges and Immunities Clause of the U.S. Constitution. Accordingly, West Virginia Cocie
§56-1-1(c) must be declared unconstitutional.

Tlrié Leigislature could have avoided the Consiitutional flaw in the newly .added_
Subsgction of 56—1’-1 merely by including language which would have made it apply both to
West Virginia citizens who are residing outside of the State and to citizens of other states.
Insteaci, it chose to permit all West Virginiains thia oﬁportqnity of utilizing Wést Virginia courts
to seck redress for injuries sustained in other States, while denying that privilege to all citizens
of foreign jurisdictions. It is precisely this type of discriminatory legislation that is proscribed
by the Privileges and Immunities Clause.

Moreover, the new subsection as written will create havoc for other types of actions and
isin conflict with other statutes. For example, The Uniform Enforcement of Foreign Judgments

Act’ will be rendered impotent when non-residents seek to collect judgments for foreign torts

i

against West Yirginia debtors if the new subsection survives. West Virginia Code, § 55-14-2
~ provides in relevant part: “A judgment so filed has the same effect and is subject to the same

p'i‘ocedui‘es, defenses and proceedings for reop_éning, vacating 'or staying as a judgment of a

" The full text of 55-14-2 is found in the Addendum. -
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circuit court of this state . . . .” Itis clear that under that statute a domestic corporation
wishing to contest a foreign judgment may 'avaii itself of all defenses and procedures for
reopening or vacating a judgment against it as C(z;uld be asserted had the action been maintained
in a circuit court of this State. With the language of §56-1-1(¢), a domestic corporation wishing

to contest collection efforts against it, could raise as a defense or as a basis for reopening or

vacating the foreign judgment, the fact that none of the acts giving rise to the foreign civil action 7

aroée in this State and therefore the collection efforts initiated by a citizen of another state under
§ 55-14-2 could be abated. Conversely, a West Virginia citizen thaining a foreign judgment
under identical- facts and circumstances could avail bimself of collecting a foreign judgment
against a West Virginia corporation. The Pﬁvﬂe ges and Immunities clause was inserted in the
federal Constitution to prohibit just such discriminatory treatment of foreign citizens in the
courts of this State,

Similarly, another sectidn of the Uniform Reciprocal Enforcement of Foreign
Judgments Act which permits a judgment creditor to retain the option of bringing an action
 instead of proceeding under the procedures of the reciprocal act would also be_precluded for non-
resident creditors, but would remajﬁ intact for judgment creditors who are West Virginia citizens.

West Virginia Code, § 55-14-6 provides: “The right of a judgment creditor to bring an action to

enforce his judgment instead of proceeding under this article remains unimpaired.” The new

venue statute language is in direct conflict with the Uniform Enforcement of Judgments Act.
Mr. Morris suggests that this Court should strike down the.new’subs'ectioﬁ on this basis

alone. But, the factual scenario of the instant case presents a further twis't {0 the Privileges and
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Immunities Clause analysis of West Virginia Code §56-1-1{c). Constitutional analysis of
transitory actions has traditionally been confined to those matters which involve a cause of action
which arose out-of-state, non-resident plaintiffs, and non-resident de_fendants._. The matter at
hand differs significantly and critically from that factual scenario in that Jefferds is incorporate@
in and maintains its principal office in West Virginia. Hence, Jefferds is not only effectively a
citizen and resident of the West Virginia forum, it owes its very existence to the authority of ;ﬁhe :
State of West Virginia.

Case law exploring the constitutional ramifications of state statutes affecting the rights
of non—re.sident plaintiffs in state court actions against resident defendants is virtually non-
existent. The reason for this lack of authority is that the constitutional prohibitions against such
stafutes are so obvious. This is particularly true for a de.fendant domestic corporation, which
derives its legal status from the ldws and authority of the state in which it is incorporated. “If
defendant were a domestic corporation, there would be no deubt of plaintiff’s right to sue in this
State on her cause of action.” Gober Y. Federal Life Ins. Co., 255 Mich. 20, _24, 237TN.W. 32,
33 (Mich. 1931)(Privileges and Immunities Clause analysis of a non-resident plaintiff suing-a
non-resident defendant on a cause of action which arése out-of-state); see also W.Va. Code |
§31D-3-302(1)(one of the general powers of a corporation inéorporated under the taws of West
Virginia is the power “[t]o sue and be sued|.}”).

In other words, under the facts of this case, West Virginia Code §56_—‘1f1(c), if valid,
would immunize a defendant West Virginia domestic corporation againét an action initiated by
anon-resident in the very state of authority under which the'cqrporation exists. This provision

is blatantly improper under the Privileges and Immunities Clause and is patently
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unconstitutional.

Furthermore, West Virginia Code §56-1-1(c) is also unconstitutional when analyzed
pursuant to the West Virginia Constitution which provides that “The courts of i:his State shall
be open, and every person for an injury done.t'o him, in his person, property, or reputation, shall
have remedy by due course of law; and justice shall be administered without sale, denial, or
delay.” W.Va. Const. art. 111, §17. This constitutional provision does not diseriminate between
persbns who dre residents or citizens of West Virginia and those person who are not. Rather, this
section simply states that “every person” has a right to seek redress in the courts of this Stgte.
And when read in pari materia with W.Va. Const. Art..III, § 1, it is clear that ourlConstitution
recognizes the right of all people to protect life and liberty and to seek and obtain Safety:

“All men are, by nature, equally frec and independent, and have ceﬁain inherent rights,

of which, when they enter into a state of society, they cannot, by any compact, deprive

or divest their posterity, namely: the enjoyment of life and liberty, with the means of
_acquiring and possessing property, and of pursuing and obtaining happiness and safety.”

Id. ' : J : ‘

Our Consﬁtutio‘n does not differentiate between the rights of West Virginia citizens and
the rights of citizens of sister sta;tés. It recognizes fhat all men have inherent riglits.. And it
affords protection of those rights in the Courfs of this State to all citizens ﬁndef Att. 111, .§ 17.

Therefore, since _West Virginia Code §5 6-1-1(c) cieariy discriminafés 1t.:ae.tween resident

and non-resident plaintiffs in regulating access to the West Virginia courts when a cause of

action arises outside the State, that code section is unconstitutional pursuant to both the
- Privileges and Immunities Clause of the U.S. Constitution and the Open Courts Clause of the

'West Virginia Constitution. Accordingly, the trial court erred in failing to hold West Virginia
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Code §56-1-1(c) unconstitutional and in granting the Defendants’ motions to dismiss pursuant

10 that statute.
B. - The Circuit Court committed reversible error in -failing to grant the
Petitioner’s motion to amend the Complaint (particularly given that the
Circuit Court nevertheless relied on the Amended Complaint in ruling on
the Defendants’ motions to dismiss).

Mzr. Morris moved in the trial coﬁf to ﬁﬁend his Complaiht to add venue allegations in
response to the Defendanfg’ motionsto dismiss. [Plaintiff’s Response to Défenciants’ erWn and -
Jefferds Motions to Dismiss and to Crown’s Motion for Protective Ordér, pp. 5, 7; Plaiﬁtiff’s
Amended Response to Defendants’ Crown énd Jefferds Motions to Dismiss and to Crown’s
Motion for Protéctive Order, 4-6,7; Plaint'iff’ ] Motion to Amend Compiaint]. .Although the.trial '
court réferred to the proposed amendments to the Corﬁplaint in riﬂing dn the Defendants’
‘motions {o dismiss, and may have effectively ti‘eated the ﬁrst Amendeci Complaint aé though it
wete granted in its rulings, the Circuit Court erred in faili.ng formally to allow the amendment
of fhe Complaint. [September 1, 2004 “Order,” Findings of Fact f[7, Conclusions o:f Law §6;
. November 24, 2004 “Order,” Conclusions of Law §7; November 29, 2004 “Order Denying

Plaintiff’s Motion to Reconsider”]. And it never acted upon the revised Amended Complaint.

A trial court’s ruling on a motion to amend is reviewed under an abuse of discretion standard.

 Barney v. Auvil, 195 W.Va. 733, 737 (1995).
Mr. Morris® original Complaint did not contain allegations of the facts supporting his
-choice of 'venue, as there is no requirement in West Virginia that such facts be pled' in a

complaint.® Accordingly, the relevant inguiry before -the trial court was not 'whether the

6 To the contrary, the only statute which speaks to the .iséue is 56-4-14 which
specifically provides that allegations of venue need not be pleaded.
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Complaint elleged facts supporting venue, but whether Mr, Morris could allege such facts
supporting venue. Asnoted above, the Defendants’ sole response to the Complaint was the filing
of motions to dismiss alleging ﬂlat venue was improper under West Virginia Code §56-1-1.

After- reviewirrg the Defendants’ motions to dismiss and ﬁoting the Enat_ure of those l‘_
motions, on August 20, 2004, Mr. Morris moved to amend the ‘Complaint ro address the
Defendants’ obj ections. [Plaintiff’s Respor}se :to Defendants’ Crown ernd Jefferds Motions to:
DlSmISS and to Crown s Motion for Protective Order, pp 5 7; Plaintiff’s Amended Response
to Defendants’ Crown and Jefferds Motions to Dismiss and to Crown s Motion for Protectlve
Order, 4-6r5 7; Plaintiff’s Motion ,to Amend Complaint]. On November 22, 2004, M_r. Morris
renewed his motion to amend the Complaint in “Plaintiff’s Supplernental Memorandum” and
aﬁached a revised Amended Complaint in’ Iighr of the Defendz.mts’. evolving arguments.
{Plaintiff’s Sopplemental Memorandum; Attechment A ro :Plaintiffs Supplemental |
Memorendum]. | |

.The trial court never explicitly ruled on the Mr. Morris’ motion to ramend although it is
clear that the trial court considered the Amended Corrlpiaints in issuing rts orders dismissing the
Vlr)‘efendants from this action. [September 1:, 2004 | “Order” .'(“The Court has considered |
the....proposed Amended Complaint[.]” ; November 24, 2004 “Order” (“The Court having |
‘considered...the allegatrons in the plalntlff’ s complamt and proposed amended compla:mt[ ). |

Rule 15(a) of the West Virginia Rules of ClVll Procedure pr0V1des that a party may |
amend a pleadlng by leave of court, and that such leave shall be freely given when justice
.l'e.quires. The West Virginia Supreme Court hes noted“rhat Rule 15 .‘am.endn"rerrts should rarely |

be denied and are generally allowed to cure jurisdictional or venue defects. Brooksv. Isinghood,
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213 W.Va. 675, 684, 685 1.7 (2003). This principle should hold particularly true with respect

to a motion to dismiss based upon improper venue, which is to be decided on the face of the

pleadings.. Rhododendron Furniture & Design, Inc. v, Marshall, 214 W.Va. 463, 466 -

(2003)(on1.y matters contained in the pleadings can be considered in ruling on a motion to
dismiss under Rule 12(b))

‘Mr. Moms contends that the trial court abused its discretion in failing to permit the
amendment of the Complaint for the following reasons; (1) Given that a party is not required
to plead facts establishing venue in his complaint and that motions to dismiss are decided upon
the contents of .the pleudings, amendment. of 2.1' col_npleint should- be permitted to laddress
- objections raised in a motion to dismiss. (2) Neither Defendant ol‘ij ected to Mr. Morris’ motions
'to:amend the Complaint. (3) Discovery in.th_e case had not yet begun and the Defendants would
| suffer no prej udioe in their preparation for trial as a result of the amendment. (4) The ttial court
. actually considered the Amended Complaints in ruling on the Defendants’ motions to dismiss.

Accordingly, the triel court erred in failing to grant the Petitioner’s motion to amend his
Complaint to address the Venue objections raised by the Defendants.

C. The Circuit Court committed reversible error in failing to hold that the
‘Petitioner had complied with the requirements of West Virginia Code §56-1-

1(c) by alleging that Jefferds had engaged in substantial acts or omissions -

in West Vlrglma

Asan alternative response to the Defendants’ motions to dismiss, Mr. Morris alleged that

" he had complied with the requirements of West Virginia Code §56-1-1(c) by -alleg.ing that
Jefferds had engaged in substantial acts or omissions in the State of West Virginiu which gave

tise to Mr. Morris® claim, [Plaintiff’s Amended Response to Defendants’ _Ctown and Tefferds
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Motions to Dismiss and to Crown’s Motion for Protective’ Order, pp. 4-6; Plaintiff’s

Supplemental Memorandum, pp. 3-4]. The trial court ignored the allegations of the Amended

Complaint and erred in granting the Defendants’ motions to dismiss. [September 1, 2004

“Order’.’; November 24, 2004 “Order,” Findings of Fact §4, Conclusions of Lew “6-7;
November 29, 2004 “Order Denying Plaintiff’s Motion to Reconsider”™]. A trial court’s ruling
on a motion to dismiss is reviewed under a de novo standard. Kopelma:o and Associates v.
Collins, 196 W.Va. 489, 492 (1996). |

Without waiving any ofhis arguments against the constitutional validity of West Virginia
Code §56-1-1(c), Mr. Morris alternatively responded to the Defendants’ motions to dismiss

asserting that the Amended COInplaint complies with that code section and alleged that a

substantlal part of the acts or omissions ngmg rise to the Complamt occurred in West Vlrglma _

[Plaintiff’s Amended Response to Defendants’ Crown and Jefferds Motions to Dismiss and to
Crown’s Motion for Protective Order, pp. 4-6; Plaintiffs Supplemental Memorandum, pp. 3-4].
West Virginia Code §56-1-1(c) provides that a non-resident may ﬁle suit in a West
Viréinia court if “all or a substantial part of the acts or omissions giving rise to the claim asserted
occuﬁed in this state.” |
In paragraph 10 of the Amended Complaint,’ the Plaintiff alleged that [ efferc_Ie engaged
n numerous and substantial acts and omissions whieh give rise to the Plaintiff’s claims, in the

State of West Virginia:

o Mr. Morris actually submitted two Amended Complaints in light of the Defendants’
evolving arguments in their motions to dismiss. The first amended complaint was attached
to “Plaintiff’s Motion to Amend Complaint” and the second was attached as Exhibit A to the
“Plaintiff’s Supplemental Memorandum.” Reference herein is made to the Amended
Complaint attached to the “Plaintiff’s Supplemental Memorandum.”
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(b)

Venue is proper in the State of West Virginia (including pursuant to West
Virginia Code §56-1-1(c)) because, upon information and belief:

Defendant Jefferds is a citizen and resident of West Virginia and does
continuous and systematic business throughout the State of West
Virginia; and

The following acts or omissions which form a substantial part of the acts
or omissions giving rise to the Plaintiff’s claims occurred within the State
of West Virginia: ‘ :

@

@)

(iif) |

| Gv)

V)

Defendant Jefferds inadequately serviced and maintained, failed
to provide adequate warnings, failed to provide adequate training,
provided warranties, failed to adequately test, failed to adequately
inspect, failed to adequately analyze the dangers of, failed to
adequately disclose the dangers of, failed to guard against the
dangers of, marketed, distributed, installed, and / or sold the
forklift at issue at or from its offices in West Virginia;

Defendant Jefferds made (or failed to make) management level
analyses and decisions from its Wesi. Virginia corporate
headquarters related to service and maintenance schedules and
items; training of service and maintenance personnel; product
safety and the dangers associated with the use of the product;
operator safety; warnings to be provided and the sufficiency
thereof; operator training and instruction and the sufficiency
thereof: warranties to be provided; testing; inspection; necessary
guarding; product lines to be carried; marketing; distribution;
sale; installation; agsociated contractual arrangements or other
agreements; and other items related to stand-up forklifts in
general, and the forklift which caused the Plaintiff’s injury in
particular;

Defendant Jefferds made the contractual arrangements or other
agreements related to the provision and installation of the subject -
forklift-to the Alcoa facility, through its office in West Virginia;

The instructions, manuals, warnings, service records, installation
records, warranties, and other information about the forklift were

provided by Defendant Jefferds out of its West Virginia offices;

The employees of Defendant Jefferds who serviced the forklift
both prior to and after installation at the Alcoa facility were
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provided from its office in West Virginia;

(vi)  The employees of Defendant Jefferds who serviced the forklift
: both prior to and after installation at the Alcoa facility were
trained at its office in West Virginia;

(vi)  Defendant Jefferds failed, at its office in West Virginia, to
: properly evaluate and investigate the design of Crown’s stand-up
forklifts and the associated dangers;

(viii) Defendant Jefferds failed, at its office in- West Virginia, to
properly evaluate and investigate the accident history of Crown
stand-up forklifts, and to warn its customers and end users

~ thereof: '

(ix)  Defendant Jefferds failed, at its office in West Virginia, to
adequately analyze the hazards to the operators of the forklifts
and guard against the same;

(x) - Defendant Jefferds failed, from its offices in West Virginia, to
provide adequate operator training and instruction; :

(xi)  Defendant Jefferds marketed, distributed, sold, or otherwise
: installed the forklift from its offices in West Virginia;

(xii)) Defendant Jefferds engaged in other, as yet unidentified,
substantial acts or omissions related to the claims being asserted.

Inruling on a motion to dismiss, the allegations of a complainf are to be taken as true and

all reasonable inferences resolved in favor of the plaintiff. John W. Lodge Distributing Co. v.

Texaco, 161 W.Va. 603, 605 (1978). Taking the foregoing allegations as true, venue was proper

* given that beris alieged substéntiai acts and oinissions on the part of Defe_ndaht Jefferds 1n thé
State of West Virginia which gave rise to Morris’ claims. -

- Therefore, the trial court erred iﬁ fajli'ng-to find that the Petitioner had complied ﬁth the‘
Venﬁe reﬁuirements bf West Virginia Code §56-1-1(c) and in granting the Defcndaﬁts’ motions

to dismiss,
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D The Circuit Court committed reversible error in holding that West Virginia
Code §56-1-1(c) requires the Petitioner to separately establish venue as to
each individual claim and each individual defendant, and in failing to hold
that since venue was proper as to Jefferds under West Vlrgmla Code §56-1-
~ 1(c), venue was also proper as to Crown. :
In the trial court, Mr. Monis alleged that since venue was proper as to Jefferds, venue
was also i)foper asto Cronvn unclei~ existing precedent. [Plaintift’s Motion to'ReconSider,_ pi:). 2,
4; Plaintiff’s Supplemental Memorandim, pp. 3-4]. The trial court erred in holding that venue |
under West Virginia Code §56-1-1(c) had to be separately establisned with respect to each
Defendant and in granting Crown’s motion to dismiss. [September 1, 2004 “Order,”
Conclusions of Law 75-8; Nevember 24,2004 f‘Order”; November 2§, 2004 “Order Denying
Plaintiff’s Motion to Reconsider,” §§4-5]. A trial court’s ruling en a quelstion ef law is reviewed
nnder a de novo standard.. Lawson v. Hash and Benfofd, .209 W.Va. 230, 232 (2001). |
Mr. Morris argued in the trial court, as deserlbed above, that venue pursuant to West
V1rg1ma Code §56-1-1(c) was properly estabhshed as to J efferds in Kanawha County where its
prineip’al place of business was located and Where its president resides.® He further asserted that
having established venue with respect to Jefferds, venue was also proper as to Crown.

[Plaintiff’s Motion to Reconsider, pp-2,4; Plainfiff’ s Supplemental Memorandum,_,pp. 3-4]. In

support of this argument, Morris noted that West Virginia law does not require a plaintiff to

® . Additionally, Morris submits that because Jefferds is a domestic corporation, that
.pursuant to West Virginia Code, 56-1~1(a}(2), venue lies to'it in any county where it has its
principal place of business or wherein its president or chief executive officer resides:

“(a) Any civil action or other proceeding, except where it is othermse speclally provided,

may hereafter be brought in the circuit court of any county . . .

(2) If a corporation be a defendant, wherein its principal ofﬁce is or whereln its mayor,
president or other chief officer resides. . .”

141
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establish venue with respect to each defendant. Rather, West Virginia follows the well-
established principlé that “once venue is pfopei for one defendant, it is proper for all other

“defendants subject to process.” See e.g., McGuire v. Fitzéimmons, 197 W.Va. 132, 137 (1996);

Kenamond v. Warmuth, 179 W.Va. 230, 231-232 (1988); Union Carbide & Carbon Corp. v.

Linville, 142 W.Va. 160, 164-165 (1956); Webber v, Offhaus, 135W.Va. 138, 146-147 (1950);
McConaughey & Co. v. Bennett, 50 W.Vé. 172, 179 (1901)(seminal case fr.om which the other
cases are derived).

However, in dismissing the Mr. Morris’ Complaint, the trial court held that West Virginia
Code §56-1-1(c) requires that Mr. Morris sepa:raiely establish venue vﬁth respect to Crown,
including the allegation of substantial acts or omissions by Crown in the State of West Virginia.
[-S.ep_t; 1, 2004 “Order,” Conclusions of Law 995-8; Nov. 29, 2004 ‘-‘O_rder Denying Plaintiff’ S
Motion to Reconsider,” §4-5]. |

Mr. Morris asserts that this conclusion of law by .the trial court was erroneous for the
following reasons.

First, there is nothing in West Virginia Code §56-1-1(c) or its legislative history which
states that the West Virginia Legislature intend_ed to abrogate the traditional rule that once venue
was proper as to one defendants, it is proper as to all defendants. See e.g., McGuire, 197 W.Va.

at 137 Kenamond, 179 W.Va. at 231-232 Union Carbide & Carbon Corn 142 W.Va. at 164

1:65; Webber 135 W.Va. at 146-147; MoConaughey & Co 50 W. Va at 179

Second in statlng that venue is 1mproper unless alI ora substantlal part of the acts or-
omissions giving rise to the claim asserted occurred in this state,” the focus of West Virginia

Code §56-1-1(c) is clearly on whether any such acts or omissions occurred in the State. This
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inqﬁiry is hot tied to the conduct of fhe individual defendants, and in fact, the word “defendant™
doesn’t even appear in this clause! |

Furthermore, nothing in any other part of West Virginia Code §56-1-1(c) orits legislative
history suggests that the Legislature intended to require a plaintiff to establish venue withrespect
to each defeﬁdant. Certainly, had the Legislature intended such a construction, it would have

stated that venue had to be established with regard to each defendant. In fact, the Legislature did

choose to require that “each plaintiff must independently establish proper venue.” W.Va. Code

§56-1-1(c). The fact that the Legislature added a specific requirement with respect to “each
plaintiff,” but did not choose to do the same for “each defendant,” strongly sﬁggests that the trial
court’s conclusion that West Virginia Code §56-1-1(c) requires that venue be established with
respect to each defendant, is not only contrary to tile actual language of the statute, but also
contrary to the Legislature’s intent. “[CJourts must presume that a legislature says in a statute
what it means and means in a statute what it says there.” Appalachian Power Co. v. State Tax
Department, 195 W.Va, 573, 585-5 86 (1995)(cits. orﬁitted).

Third, requiring a non-resident plaintiff to establish venue under West Virginia Code

§56-1-1(c) with respect to each defendant would create a conflict with respect to the procedural

tules related to joinder of parties. The mandatory joinder rule of W.Va.R.Civ.P. 19(a) requires
. a plaintiff to join in one action all persons who are subject to service of process and in whose

absence complete relief cannot be accorded among those already parties. Similarly, the

permissive joinder rule of W.Va.R.Civ.P. 20 permits a plaintiffto join as defendants, all persons
whose liability arises"‘out of the same transaction, occurrence, or series of occurrences and if any

question of law or fact common to all deferidants will arise in the action.” The goal of both
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mandatory and permissive joinder is the promotion of judicial economy by p_reyenting both the
-duplication of effort and the uncertainty embodied in piecenieal litigation.

In a case such as this one however, where a substantial part of the acts or omissions of
one joint tortfeasor occurfed in West Virginia, but where the acts or omissions of the secqnd
joint tortfeasor occurred outside the State, a requirement under West V;irginia Code §56-1-1(c)
that the non-resident plaintiff independently establish venue with respect the out-of-state
tortfeasor would prevent joinder in a single action ofthe out-of-state tortfeasor. There is nothing
in West Virginia Code §56-1-1(c) or its legislative history which suggests that the Legislature
intended to abolish the joinder rules in such circumstances.

Therefore, Fhe trial court erred in holding that a plaintiff is required to establish venue
separately with respect to eé_lch defendént pursuant to West Virginia §56-1-1(c) and in failing to
find that since the Petitioner had established venue with respect to Jefferds, venue was also
proper with regard to Crown. |

As a final note on this issue, Morris would point out that there is no requirement that a
Complaint allege matters of venue or jurisdiction. - Indeed, the Legislature enacted law which
eliminated the need for either type of averment.”

E. The Circuit Court committed reversible:error by applying the Wrong legal'

- standards in ruling on Jefferds’ motion to dismiss. :
In ruling on Jefferds’ motion to dismiss, the trial court erred in applying the Wrong legal

‘standards by failing to take the allegations of the Moiris’ Amended Complaint as true and by

. ? See the texts of West Virginia Code, § 56-4-14 and § 56-4-15 which are included
- in the Addendum..
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basing its decision in part on an affidavit submitted by Jefferds, [Affidavit of David Sorrells
signed August 30, 2004; September 1, 2004 “Order”; November 24, 2004 “Order,” Conclusions

of Law 46, November 29, 2004 “Order Denying Plaintiff’s Motion to Reconsider”]. A trial

court’s ruling on a question of law is reviewed under a de novo standard. Lawson, 209 W.Va.
at232. A trial court’s ruling on a motion to dismiss is also reviewed under ade novo standard.

Kon_elman and Associates, 196 W.Va. at 492.

Inruling on a motion to dismiss, the allegations of a complaint are to be taken as true and

all reasonable inferences resolved in favor of the plaintiff. John W. Lodge Distributing Co., 161 |

W.Va. at 605. In light of the allegations in paragraph 10 of the Plaintiff’s Amended Compl‘aint
described in subsection (C) abbve, the trial court e?red when it held that “there is a complete
absence of any proof that all or a suiostantial part of émy acté or ‘omissions giving rise to
plaintiff’s claims against Jefferds Corp. in this action occurred in the state of West Virginia.]”
' | [November 24, 2004 “Order,” Conclusions of Law §6]. .

| Furthermore, in ruling on a motion to dismiss under West Virginia Rule of Civil
Procedure 12(b), only matters contained in the pleadings are to be coﬂsidered. Rhododendron
Furniture & Design, Inc., 214 W.Va. at 466. Acco'rdingly, the trial court erred when it relied
upon the Affidavit of David Sorrells supplied by Defendant Jefferds in granting the Defendants’

motions to dismiss.!°

Therefore, the trial court erred in ruling on the Defendants’ motions to dismiss when it -

failed to take the allegations of the Petitioner’s Amended Complaint as true and when it relied

10 No‘ta’bly? Mr. Morris was never given the opportunity to test the sufficiency of the
affidavit or to otherwise conduct discovery related to the issues raised in the Defendants’
motions to dismiss. See subsection (F), infra.
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upon matters outside of the pleadings.

F. The Circuit Court committed reversible error by failing to permit the
Petitioner to conduct discovery in opposition to Jefferds’ motion to dismiss.

‘Upon converting the Defendants” motions to dismiss to motions for summary judgment,
the trial court erred in failing to permit Mr. Morris to engage in discovery to support his
responses to the motions to dismiss. A trial court’s ruling on a motion to dismiss is reviewed

under a de novo standard. Kopelman and Associates, 196 W.Va. at 2192.

In ruling on a motion to dismiss under West Virginia Rule of Civil Procedure 12(b), only

matters contained in the pleadings are to be considered Rhododendron Furniture & Design. Inc.,

214 W.Va. at 466. If a court opts to consider matteré oﬁtside of the. pleadings, thé motion is
converted into one for summary judgment pursuant to West Virginia Rple of Civil Procedﬁre 56.
Id. Fﬁﬁhermore; when a court opts to treat a Rule‘ 12 .m.otion as on’é for summary judgment
under Rule 56,'7the responding party is entitled to ndtice thereof from the court and a reasonable
opportunity to submit the types of materials which may Be considere;d mdér Rule 56 such as

pleadings, depositions, answers to interrogatories, admissions, and affidavits. Kopelman and

Associates, 196 W.Va. at 493-495; W.Va.R.Civ.P. 56(c). This includes providing the responding

party with a reasonable opportunity to conduct necessary discovery. Ellioit v. Schoolcréft, 213
W.Va 69, 73 (2002). | |

When the trial court opted to conside.r the Sorrells Affidavit supplied by J efferds inruling
on the motions to dismiss, it effectivély C(;nverted thoée motions to motions for summary
judgment pursuant to Rule 56. | [Afﬁda\}it of David Sorrellls si gped August 30, 2004; September

1, 2004 “Order”; November 24, 2004 “Order,” Conclusions of Law §6; November 29, 2004
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“Order Denying Plaintiff’s Motion to Reconsider”]. At that point, Mr. Morris was entitled to

notice from the trial cour( that it intended to treat the motions as motions for summary judgment

and a reasonable opportunity to conduct discovery on those issues. However, despite Mr.

Morris’ reqﬁests to conduct discovery on t.hé V‘enue iSsues. [see e.g. , “Pldintiff’ s Amended
Résponse to Defendants’ Crown é.nd Jefferd.s Métions tb Dismiss and to Crown’s Motion for
Pr‘otective Order,” pp. 6~7.], the trial court erfed in failing to provide the reqﬁired ﬂotiéé énd in
failing £0 permit Mr. Morris to conduct discovery on the venue issues.
Therefore, the trial court erred in failing to provide notice to the Mr. Morris that the court
- intended to tréat the Defendants fnotions as motions for summary judgment and in failing to
permit the Peﬁtioner to conduct discox}ery fo respond to the venue objections raised By the
Defendants. |
| G. - The Circuit Court erred iﬁ holdiﬁg that West Virginia Code §56-1-1(c)
" requires the filing of an affidavit of inability to obtain jurisdiction over the
defendant in cases where a non-resident plaintiff has alleged that a
defendant engaged in substantial acts or omissions in the State of West
Virginia.
In ruling on the Defendants” motions to dismiss, the trial court erred jn holding that the
Mr. Morris was required to file an affidavit @der West Virginia ‘Code §56-1-1(c) even though
he alleged that a substantial part of the acts or omissions giviﬁg rise to Mr. Morris’ ‘claim
occurred in the State of West Virginia. [September 1, 2004 “Ordei‘,” Findings of Fact, 48;
November 24, 2004 “Order,” Findings of Fact ﬂS; November 29, 2004 “Order De;nying

Plaintiff’s Motion to Reconsider”]. A trial court’s ruling on a question of law is reviewed under

a de novo standard. Lawson, 209 W.Va. at 232. :

AS noted above, the first paragraph bf West Virginia Code §56-1-1(c) reads as follows:
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Effective for actions filed after the effective date of this section, a
nonresident of the state may not bring an action in a court of this state unless all
or a substantial part of the acts or omissions giving rise to the claim asserted
occurred in this state: Provided, That unless barred by the statute of limitations

or otherwise time barred in the state where the action arose, a nonresident of this

state may file an action in state court in this state if the nonresident cannot obtain

jurisdiction in either federal or state court against the defendant in the state where

“the action arose. A nonresident bringing such an action in this state shall be
required to establish, by filing an affidavit with the complaint for consideration

by the court, that such action cannot be maintained in the state where the action

arose due to lack of any legal basis to obtain personal jurisdiction over the

defendant.

The plain language of the statute reveals that there are two conditions under which a non-

resident plaintiff may file suit in a West Virginia court: (1) if a substantial part of the acts or
omissions giving rise to the claim occurred in the State of West Virginia or (2) if the non-
resident plaintiff cannot obtain jurisdiction against the defendant in the state where the cause of
action arose. These two avenues are in most cases mutually exclusive of each other in that if
substantial acts or omissions giving rise to the claim occurred in West Virginia (option 1), then
the cause of action did not arise in a foreign state (option 2); and vice versa,

The distinct clause breaks in the statute’s legislative history further reinforces these two
separate avenues for a non-resident plaintiff'to file suit in West Virginia based upon a transitory
action, when they state that the addition of subsection (c) to West Virginia Code 56-1-1 is an act
“...; providing that a nonresident may not bring an action in this state unless all or a substantial

~ part of the acts or omissions giving risc to the claim asserted occurred in this state; setting forth
 the conditions under which a nonresident can file an action in this state if the nonresident cannot

obtain jurisdiction over a defendant in the state where the cause of action arose;...” Enrolled S.B.

213, 2003 Sess. (W.Va., Mar. 6, 2003).

43



Only if a non-resident plaintiff'brings suit under the second option of West Virginia Code
§56-1-1(c) where the cause of action arose in a fdreign state, must he file an affidavit with the
complaint stating “that such action cannot be maintained in the s,téte where the action arose due

1o lack of any legal basis to obtain personal jurisdiction over the defendant_;” The fact that the

affidavit requirement is specifically tied to the non-resident plaintiff’s .inability to obtain

juﬁsdiction over a defenda-nt n‘aakeS it cléar that the affidavit requjferﬁent 1s only applicai)le to
the second of West Virginia Code §56-1-1(c)’s avenue under which a non-resident plaintiff may
file an action in West Virginia. = See élso Em'olled S.B. 213, 2003 Sess. (W.Va., Mar. 6,
2003)(*...; setting forth the conditions under Which a nonresident can.ﬁle an action in this state
if the nonresident cannot obtain jurisdiction ovler a defeﬁdant iﬁ the étate §vhere the cause of
action arose; _requiring a nonresident to establish.that such action (':annot.be maintajned in the
state where the cause o.f action arose due to.laék of any legai basis to obtain personal jurisdiction
over the defendant;.. 7).

Accordingly, the tri.al courterred in ruiing that anon-resident pIaintiff who files a lawsuit
ip West Virginia alleging that a substantial pa;rt of the acts of omissions occurred in the Sfate is
| required to ‘ﬁle an affidavit stating that the plaintiff is unable to obtain jﬁrisdiotion over the

defendant in the state where the canse of aciion arose.

VL. PRAYER FOR RELIEF

‘For the foregoing reéSons, Appellant, Jeremiah “Bart” Morri_s;fespectfully requests that -

the Supreme Court of Appeals grant his Appeal and reverse the “Order[s]” dated September 1,

2004, and November 24, 2004, respectively granting the motions _to-dismiss of Defendants
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Crown and Jefferds, as well as the “Order Denying Plaintiff’s Motion to Reconsider” dated

November 29, 2004; and reinstate the Plaintiff’s causes of action against Defendant Crown and

JERI Am’r” MORRIS
By: > yq ‘ Qbﬁw/

Defendant Jefferds.

Counsel

John W. Cooper

W.Va. I.D. No. 822

Cooper, Preston & Douglas, PLLC
P.O. Box 365 -
Parsons, WV 26287

304-478-4600

Thomas W. Petit
W.Va, LD, No. 2886
Thomas W. Petit, L.C.
P.O. Box 189
Barboursville, WV 35504 i

304-736-8700 ' ‘ ,
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ADDENDUM TO BRIEF

1. United States Constitution, Article IV, § 2 91

The Citizens of each State shall be entitled to all Privileges and Immunities of Citizens in the

several States.

2. | West Virginia Constitution, Article 1L, § 1.

All men are, by'nature, equally free and independent, and have certain inherént righté, of
which, when they enter into a state of society, they cannot, by any compact, deprive or divest
their posterity, namely: the enjoyment of life and liberty, with the means of acquiring and
possessing proiaerty, and of pursuing and obtaining happiness and safety.

3. West Virginia Constitution, Article IT¥, § 17

The courts of this State shall be open, and every person, for an injury done to him, in
his persdn, property or reputation, shall have remedy by due course of law; and justice shall
be administered without sale, denial or delay.

4. West Virginia Code, § 56-1-1

Venue gener:lly

(a) Any civil action or other proceeding, except where it is otherwise specially provided, may
hereafter be brought in the circuit court of any county:

(1) Wherein any of the defendants may reside or the cause of action arose, except that an
~ action of éjectment or unlawful detainer must be brought in the county wherein the land
sought to be recoveréd,. or some part thereof, is;
" (2) If a-corporation be a defendant, wherein its prinéipal office is or wherein its mayor,

president or other chief officer resides; or if its principal office be not in this state, and its
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mayor, president or other chief officer do not reside therein, wherein it does business; or if it
be a corporation organized under the laws of this state which has its principal office located
outside of this state and which has no office or place of business within the state, the circuit
court of the county in which the plaintiff resides or the circuit court of the county in which
the seat of state government is located shﬁll have jurisdiction of all act_ioﬁs at law or suits in
equity against the corporation, where the cause of acﬁon arose in this state or grew out of the
rights of stockholders with respect to corporate management;

(3) If it be to recover land or subject it to a-. debt, where the land or any part may be;

(4) If it besaga{inst one or more nonresidents of the state, Where any one of them may be found
and served with process or may have estate or debts due h1m or them;

{5) If 1t be to recover a loss under any policy of insurance upon either prope_zrtj, life or health
or against injury to a person, where the property insured was situ_ated cither at the date of the

policy or at the time when the right of action accrued or the person insured had a legal

-residence at the date of his or her death or at the time when the right of action accrued;

(6) 1f it be on behalf of the state in the name of the attorney general or otherwise, where the |

seat of government is; or

(7) If a judge of a circuit be interested in a case which, but for such interest, would be proper

~ for the jurisdiction of his or her court, the action or suit may be brought in any county in an

adjoining circuit.

- (b) Whenever a civil action or proceeding is brought in the county where the cause of action

arose under the provisions of subsection (a) of this section, if no defendant resides in the

- | county, a defendant to the action or proceeding may move the court before which the action is
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“nonresident cannot obtain jurisdiction in either federal or state court against the defendant in

- legal basis to obtain personal jurisdiction over the defendant.

pending for a change of venue to a county where one or more of the defendants resides and
ﬁpon a showing by the moving defendant that the county to which the "p_roposed change of
venue would be made would better afford cor;venience to the parties litigant and the
witnesses likely to be caHEd, and if the ends of justice would be better served by the éhange
of venue, the court may grant the motion. |

(c) Effective for actions filed after the éffeétive date of this section, a nonresident of the state
may not bring an action in a court of this state unless all or a substantial part of the acts or
omissions giving ris_e to the claim asserted occurred in this state: Provided, That unless
barred by the statute of limitations or otherwise time barred in the state where the action

arose, a nonresident of this state may file an action in state court in this state if the

the state where the action arose. A nonresident bringing such an action in this state shall be
required to establish, by filing an affidavit with the complaint for consideration by the court,

that such action cannot be maintained in the state where the action arose due to lack of any

In a civil action where more than one plaintiff is joined, each plaintiff must independently

establish proper venue. A person may not intervene or join in a pending civil action as a

- plaintiff unless the person independently establishes proper venue. If -verllue‘ 1s not proper as

to any such nonresident plaintiff in any court of this state, the court shall dismiss the claims |

of the plaintiff without prejudice to refiling in a court in any other state or jurisdiction,
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statutes of this state may be filed in the office of the clerk of any circuit court of this state.

A. West Virginia Code, § 56-4-14

- Allegations of place where contract was made or act done

It shall not be necessary in any declaration or other pleading to set forth the plﬁce in which
any contract was mad.e, or act done, unless when, from the nature of the case, the place is -
material or traversable, and then the allegation may be, as to a deed, note or other writing
bearing date at any place, that it was made at such place, or as to any other act, according to
the fact, Without averring or suggesting that it was at or in the county in which the action is
brought, unless it was in fact therein.

6. West Virginia Code, § 56-4-15

Averments as to jurisdiction; profert; oyer

It shall not be necessary in any action to aver that the cause of action arose, or that the matter
is, within the jurisdiction of the court, or to make profert of any deed, letters testamentary, or
commission of administration; but any party may have oyer in like manner as if profert Werc;l ' |
made. |
7. West Virginia Code, § 55-14-2
Filing and status of foreign judgments

A copy of any foreign judgment authenticated in accordance with an act of Congress or the

The clerk shall treat the foreign judgment in the same manner as a judgment of any circuit
court of this state. A judgment so filed has the same effect and is subjéct to the same
procedures, defenses and proceedings for reopening, vacating or staying as a judgment of a

circuit court of this state and may be enforced or satisfied in like manner: Provided, That -
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7

notwithstanding aty other provision of this article to ﬁle contrary, a citizen of this state shall
be entitled to the same exemption from execution, attachment or seizure and sale as a citizen
of the state where the original judgment was entered. A debt collector seeking to enforce a
foreign judgment in this state shall ensure that any suggestee execution or other legal process
seeking to seize property of a debtor pursuant to a foreign judgment shall clearly state, on the
face of the petition or other ﬁling, any property exempt in the state in which the original
judgment was entered and it shall specify that the property is exempt from execution,
attachment or seizure and sale in this state. Any person seeking to enforce a foreign
judgment in this state who violates any provision of this section shall be liable to the person .
against whom the judgment is sought to be enforced for actual damages and, in addition
thereto, shall be liable to sﬁch person for a penalty in an amount not more than one thousand
dollars. Any person éeeking to enforce a foreign judgment in this state who willfully violates
any provision of this section shall be guilty of a misdemeanor and, upon conviction thereof,
shall be fined not ﬁlore than one thousand dollars or confined in jail not more than one year,

or both fined and confined.

8. West Virginia Code, 8§ 55-14-6

Optional procedure

The right of a judgment creditor to bring an action to enforce his judgment instead of !

proceeding under this article remains unimpaired. -
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