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L INTRODUCTION
Of central irportance to this appeal is the fact that the underlying proceeding is an
abuse and neglect case governed by Article 6, Chapter 49 of the West Virginia Code, This

Court has recognized that: “Child abuse and neglect cases must be recognized as being

among 'tI;e hi_ghést priority for the courts’ attention.” Syl Pt. 1, in part, In the Interest of
Carlita B., 185 W. Va. 6.13, 408 S.E.2d 365 (1991). This Coust has further krecognizcd that
“The clear import éf the statute [West Virginia Code § 49-6-2(d)] is that matters involving
the abuse and neglect of children shall take precedence over almost every matter with which

a court deals on a daily basis', and it clearly reflects the goal that such proceedings must be

resolved as expeditiously as possible.” Syl. Pt. 5, Carlita B., 185 W. Va. 613, 408 5.E.2d

365. This clear and unequivocal guidance established by this Court indicates that all stages -

of an abuse :;n_d neglect précéeding, including the removal of children from the home, must
be afforcied high priority so that abused and neglected children are protected. T hese
fundamenial principles apply with equal force to all participants in an abuse and neglect case,
including Sheriff Kimble, As a law enforéement officer, Sheriff Kimble was required to
éewe an emergency removal order, but re_ﬁsed and, thereby, failed 10 afférd'the order the
priority status egtablished by law. |

II. KIND OF PROCEEDING AND NATURE
OF THE RULING IN THE CIRCUIT COURT

The Appellee is Judge Andrew N, Frye, Jr., Circuit J udge for the Twenty-First Judicial

Circuit of West Virgina. The Appellant is Sheriff Charles Kimble, the former Sheriff for

1
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Grant County, West Virginia. The appeal in this case arises from contempt proceedings
conducted by Judge Frye because Sheriff Kimble refused to sefve a removal order in the
underlying abﬁse and neglect proceeding brought pu.rsuant to Chapter 49, Article 6 of the
West Virginia Code,

The abuse and neglect case wivolves four minor children: Megan B., Amber G.B.,
William Z.Q.B: and Sheehan B. Two adults, Bonne B. .and Allen O., are the adult
respondents. Bonnie B. is the mother and custodian of all four of the children. Allen O. lives
with Bonnie B., is the father of the youngest child, and 1s a custodian of all four children.

Neither of the respondents in the abﬁse and neglect case are pafties to this appeal.

On September 10, 2004, Grant County Magistrate Willard Earle signed an Order
Ratifying Emergency Custody that was orally confirmed by Circuit b udge Philip B. Jordan,
lin accordance with appropriate procedures for such_emergency orders. When he signed the
order, Magjstrate Earle was acting in his capacity as juvenile referee for Grant Coun-ty.
Sheriff Kimble re'fugecﬁ. to serve the order.

~ At a hearing on September 15, 2004, Judge Frye was informed of the refusal.
Subsequénﬂy, Judge Prye entered a Show Cause Order that ordered Sheriff Kimble té appear .
more than ten days later on September 29, 2004,' to show cause Why he failed to discharge.
his lawful dwluty fd serve the removal order, On September 28, '2.004, Shenff Kirﬁble
.requested a continuance of the hearing which was granted. The contempt proceeding was

rescheduled for October 6, 2004.
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Atthe contempt hearmg on Octobex 6,2004, SheriffKimble appeared without cov;ns.él
~and mdzcated that he was waiving his ;ught to counsel. The Court heard testimony from :
Sheriff Kimble and Magistrate Earle. The proceedings were recorded by Imojean M. |
Burgess, Certified Court Repm*tér, |
Subs;eqﬁent to the !_1le'aring, Judge Frye entered a Contempt Or‘der that found that the
- Order Ratifying Em ergency Custody was lawﬁil aﬁd that Sheriff Kimble refused (o reniov&
the children from an abuswe home. Judge Frye alsg found that Sheriff Kimble's refusal
resulted in a delay of the children’s re:moval and the delay placed the children at increased
risk. Judge Frye ﬁmher c:oncluded that service of the order took priority over Sheriff
: Kunble s plans for a staff meetmg Based upon the undisputed facts Judge Frye found that
Shf;ﬂﬂ Kimble was in contempt_ of coulft. He imposed a nam*owly tailored remedy that .
“required Shériff Kirﬁblé to write lczetftérs of apolbgy to e_aach of the mi.nor_ children; required
him to serve a ten_-day Jail sentence .that was iin.mediately suspended and could be purge.d by |
a_lloﬁring him to compléte 120 hours of commuuity service at Burli.ngt'on United Methodist '.
Family Services Cazﬁpus; aﬁd fuﬁ11er ordered him to compose a memorandum to 'hié staff
that child abuse and neglect cases aré é'f the highest priority and must be afforded prompt
afcfention. | |
1. STATEMENT OF_FACTS
On September 10, 2004, Cary Ours (hereinafter ‘.‘Mé. Ours”), a social worker,

interviewed Amber G.B. and Megan B., two of the minor children, at their school. (See
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Appheation for Order Ratifyit.xg'Emérgency Custody, hereinafter “A'pplication”). Megan B.
has some type of mental disability, perhaps auﬁsﬁ, 0 her interview did not give Ms. Ours
much information. Amber G.B., howwer, told Ms. Ours.tha't Allen O. 1‘egularfy 'béats_tlle
children with é leather belt. Amber GB also stated _that she had been choked by him.
Additionally, Anﬁbér G. B..reporte.d that her’ sister Megan B., who is iov;—ﬁlnc{ion_ing, ié made
to stand in the corer for excessively-long periodé,of time. Amber GB further described in
detail specific facts_ showing that the adult respondents drink to excess and use 1llegal drugé '
in the children’s pr-cscnce. | She also described two instanceé of domestic .violence in detail.
Amber G.B. also told Ms. Owrs that they are questioned about any interviews vﬁth social
.wrorkers and that she was “really afraid” about going home on October 10, 2004. (See
" Application). |
Based upon these interviews, Ms. Qurs app!iéd for an order _granting emc.rgé_ncy
custody to DHHR. The apﬁlication v.vas presented to Magistrate Earle, serving as Grant
County juvenile referee. After properly cﬁnducti_ng an ex parte hearing, Magistrate Earle
found that the children had been -subject to “domestic Vié}knce-,r.physical (extrérhe)
punishimnent, emotiéﬂai trauma, and drug .use by the caretakers.” (See Order Ratifying

Emcrge_ncy Custody, hereinafter “Emergency Custody Order™). Based upon those specific
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- findings, Magistraie Earle granted custody to the DHHR, and his order was orally conﬁnﬁed '
by Judgf: ] ordan.‘

- Afier the emergency custody order was c:itefed, Ms. Qurs went to Sheriff Kimble’s-
office to obtain the -aésistanga of a deputy to s.erve the custody order and to assist with the -
removal. (See Transcript of October 6, 2005 Hearing, p. 4, line 20). The plan was to serve
the order bofore the children arived home. Based ubon Megan Bs behavior and Amber
GB.s statemetits, there was fear for the children’s safety, 'espécially 1fthe adult rcspondmﬁs
learned about the interviews of the chilaren by Ms, Ours. (See Application).

When Ms. Oﬁrs first requested service of the order, Sheni{f Kimble refused because
he planned to conduct a staff meeting. At the hearing on October 6, 2004, Sheriff Kimble
testified that he was concemed about a theft that had occurred in his office, but he did not
relgy this informa_tidn té Ms. Ours. (See Transcript, p. 2, Jines 16-24; p. 3, ﬁnes 1-13). Ms. '

" Ours then returned to Magistrate Ea_ﬂe. Inhight of Sheriff Kimble’s refinsal, Magistrate Earle
personally wernt to Sheriff Kimbl-e’s office and told him that the order had to be se1*§ed and
that the order took precedence over other matters because it was a child _welfare order. '
(Transcript, p. 3, lines 8-11). However, Sheriff Kimble refused by stating: I will give you
anything after the meeting. | will be done by 5:00 o’clock.” 1 think I éven said, ‘short of

murder, my deputies and my tax deputies will be in this meeting.”” (Transcript, p. 2, lines 16-

"West Virginia Code § 49-6- 3(c) establishes the emergency procedure Whlch WS -
followed this case.
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20} (ernphasis é,ddéd_). He, ﬂ.}ere.forc, placcd the safety and rempval_.of the children ata lower
,pfiority than his staff meeting, even thqugh he could have sent a deputy of hus cﬁoice with
Ms. Curs. Further, S:lner'iff Kimble testified that he w.as upset abéut the theft, but did not
testify that the c.ircmnstances' of the t_hef_t indicated that each and every staff member was
under suspicion.
At some point during thé exchange .between Magistrate Earle and Sheriff Kimble,
Keith Martin, a West Virginia State Trooper, appeared. After Sheriff Kimble refused to
serve the order, Trooper Mé,rtin volunteered to serve it, even though he had come to the
courthouse to obtain a search warrant. (Transcript, p. 3, lines 4-7; p. 6, lines 11-20).
Althopgh Trooper Martin arranged for servfcé of the order, it was not served until |
a.p;.)'mximatcly 6:00 or 7:00 o’clock. (Transcript, p. 7, -line:s 13~15). This delay in sg:rvic_e
subjecmd_tﬁc child.rgn to the risk of réprisal from thre _adﬁlt respondents. As set .ferth in the
Application: - o o .
| . Amber said all .tiﬁc.:children are Questinrled_ every day if “Social
Workers” have been to the scheol to talk to them. If they say
that someone was there to talk with them, then the children get
beaten. Amber said that she was really afraid of going home
 today, because of finally telling about the things that are going
~on in her home. (See Application). ' :
Therg‘is ébsolutely no eﬁidence in the record tha‘f indicates Sheriff Kimble took any
action or even asked about the. children aft.er 5:00. In fact, he testified that “[Alnd I don’t
know whether my deputies wént 61} the mountain. Idon’t know whether the state troopers

went on the mountain or who went on the mountain. Tam not sure. I never did know. That
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is my story.” (Transcript, p. 3, lines 15-22). Based upon his own testimony, Sheriff Kimble
absolved himself of any further duty, or even concern for the children once he fefuse.c_i to.
serve the Emergency Custody Order.

On September 15,2004, Judge Frye was informed of Sheriff Kimble s refusal to serve

the Emergency Custody Order. Based upon his legitimate concern for the children’s safety,
he entered a Show Cause Order specifying that the Court:
[Biecame aware of the Grant County Sheriff’s refusal on
September 10, 2004, to accompany the Departinent of Health
and Human Resources Child Protective Services Worker to the
above referenced children’s residence to assist in the removal of
said children and to serve the parents with the Emergency
Removal Order entered by Magistrate Earle. (See Show C‘ause
' Order s1gned September 17, 2004). ‘

The next paragraph of the Show Cause Order directed that “Sheriff Kimble is hereby
ORDERED to appear before this Court on September 29, 2004 at ithe kour of 9:00 a.m. to
show cause why he failed to di scharge his statutorily required duties in this matter.” (See
Show Cause Order). The Show Cause Order, signed on Septembér 17, 20(}4 thercfore
expressly notlﬁed Sheriff Kimble both of the nature and the factua] basis for the hf:armg

One day before the scheduled hearmg on September 29, 2004, Sheriff Kimble

requn.sted a continuance from Judge Frye The hearing was rescht,duled for Ocmbel 6, 2004.

Sheriff Kimble, therefore, had a total of 19 days to obtain counsel or otherwise prepare for

the hearing.
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At the beginning of the hearing. on October 6, 2004, Judge Frye statéd on the record
'Vi:hat' the purposé of the hea,ring was for Sheriff Kimbie “to show cause why he: failéd to
discha_rg'e his du.ti'es mm this matter,” (Transcr'ill-at, p 1, lines 15-16). After this-stater.h_ent,
Judge Fryg informed Shéri_ff Kimble that he was éntitled to have counsel represent him.
Judge Frye then dirécﬂy asked Sheriff Kinﬁ_ble: .“Do you_desire_to haVe_ a 1awyer to
répreseﬁt yc-\ﬁ‘?’.’ (Trahscript; p. 1, lines 15-16). Inresponse, Shgriff Kimble said “No, sir.”
(Transcript, p. 1, line 17). Judge Frye then asked whether he was waiving his right to
counsel. She:ﬁff Kiribie résponded, “Yes, sir.” (Traxﬁcript, p.' 1, line 18).
After this inguiry, SheriffKimble then testified about his refusal tﬁ serve the order and
assi.st wfth. the femoval‘_ Dﬁrin.g the coufse of his testimony; Ju.dge_Frye did not quéstion
Sheriff Kimble. Rather, Ihe gave Sheriff Kimble wide latitude to explain in his own Wbl‘ds
why he faiie;d to Qewe th¢ érder, In support of his position, Sheriff Ki.mble_test:iﬁcd th':it.
. some “_n_mjor funds” had been stolen from his office and that he sﬁs;aeéted é member-of his
staff. (Transcript, p. 2, lines 13-16). He téstiﬁed that it was nccéssary rto have all his
dép’ﬁties and -téx deputies attend this meetﬁa.g. Although he susp_ec'_ted an emplovee, h;a never
" to0k any action against an employee, such as diséharging one, (Sée. Comémpt O_rder).
| Further, Sheriff Kimble ga\(e.no -indi?cati on that the theft posed some type_of moainent dahgér R

of future harm.,
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After Sheriff Kimble completed his testimony, Magistrate Earle testified with regard
to the Emergency Custody Order. He testified that he pcrsonally weilt to Sheriff Kimble to
“tell him that order was a child welfarerc:ar,der and that 1t had to be served.
Magistrate Earle testified:
1 sa‘id.'? “But you don’t understand. This situation here 1s a child
welfare case. [t takes precedence or Is very important compared
to any other situation that may be going on now. [t 1s very
important and it needs to be served.” (Transcript, p. 5 lines 9-
14). |
After Sheriff Kimble refused to serve the order, Trooper Martin then arranged to serve
the order. However, he was unable to have the Emergency Custody Order served in the
evening, unttl appr,oximate]y 6:00 or 7:00 p.m. Therefore, the children were in the care of
the adult l'eSpOnd‘E:llt.S for a period of several hours, even though they had expressed fear of
physical violence if the adult respondents discovered that Amber G.B. and Megan B. had |
talked with a social worksr about the conditions in the home. (See App}icatidn)f

IV. ARGUMENT

A.  The Type and Purpose of the Sanctions Identifies this Contempt Matter as Civil |
in Nature. - : '

This Court has recognized that “contempts need not be wholly civil nor altogether

civil” Floyd v. Watson, 163 W. Va. 65, 70, 254 S.E.2d 687, 690 (1979). This Court has

further recognized that: “The same act may constitute both civil and eriminal contempt and

‘contempts may be neither wholly civil nor altogether criminal but may partake of the

characteristics of both.” Hendershot v. Handlgn, 162 W. Va. 175, 178,248 S.E.2d 273, 275

o
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(1978). The underlying act itself does not determine whether the contempt inatter is criminal
ar civil.
The purpose of the sanctions, rather, determines whether the contempt is classified as

civil or eriminal. This Court has held that: “Where the,purpose to be served by imposing a

“sanction for contempt is to compel compliance with a court order by the contemner so as fo

 benefit the party bringing thc.cdntempt action by enforcing, protecting or assuring the right

" of that party under the order, the contempt is civil.” Syl. Pt. 2, State ex rel. Robinson v.

Michael, 166 W. Va. 660, 276 $.E.2d 812 (1981).
In addition to the purpose of the sanction, the type of sanction imposed determines
whether a contempt is classified as civil or criminal. This Court held that:

The appropriate sanction in a civil contempt case is an order that
incarcerates a contemnper for an indefinite term and that also
“specifies a reasonable manner in which the contempt may be
purged thereby securing the immediate release ofthe contemner,
or an order requiring the payment of a fine in the nature of
compensation or damages to the party aggrieved by the failure
ofthe contemner to comply with the order. Syl. Pt. 3, Robinson.

Further identifying the differences between civil and criminal contempt, this Court

held that “The appropriate sanction in a criminal contempt case is an order sentencing the

“contemnner to a definite term of imprisonment or an order requiring the contemner to pay a

fine in a determined amount.” Syl Pt. 5, Robinson. Therefore, a criminal contempt sanction

is one that imposes a definite term of imprisonment with no method except an appeal to

avoid the sentence. Similarly, a fine set for a specified amount constitutes an appropriate

10

15/27
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crimiﬁal 'con_temiﬁt sanction. These remedies are :Aji.stinct from a civil contémpt sanction
which permissibly involves a jail sentence that may be pufged by thé performaﬁce of a
- specific Act; :
| T he ‘first sanction imposed by Judge Frye, a letter of apology to each of _the chil-dren,
plainky in@igates that Judge Frye imposed the ce:mt-empf sanctions for the benefit of the four
minor children who were lawfully entitled to protection fr_oni their abus.i_{fe parents. Secondly, |
Judge Frye re:qui_rsd Sheriff Kamble to compose a mer.n.orandum to his staff that Cie:ai'ly
identified child abuse and néglect cases as the highest priority. This second saﬁctign was a’
remedidl measure by Judge Pryg to ensure that any chillldren similarly si_matéd to the children
placed at risk in this case would be affordéd the protection established by law. Because the
sancfions Serv_é t-;) {fi_ndi-c_aie fhé rights of the qhildren and protect the rights of other children
who woﬁld be th._é subject of future emergency removal orders, thg contenpt in this case \?}as
c;lea;t‘lly‘ civilin nature. |
Judge .Fryf..: also ordered a limited period of inc:arceration, but itﬁmsdi&tely suspencfed
the é&ntence to allow Sheriff Kimble to purge himself of the contempt by pérf'orm.ing '
.Com_munity service at the Bﬁxl_ington United Methodist Family Services Campus. The fact
that the ccjnfc;mp-t could be purged, the pa‘_inlary feamfe of an incar_ceration involving civ_i_l
co.ntempt, squarely categorizes the contempt as civil, rather than criminal. Sheriff Kimble
has argued fhat the community service 18 some foﬁn of “alt.emative” se-ntmlcing nof a

method through which contempt can be purged. This reasoning is flawed, however, because

11



18/14/2885 11:61 3942968713 . E\’R‘NE & HEDGES PAGE 17/%27
= 2

the community service option a_]lowedSheriff Kimbile to.jmmedia{ely avoid i,ngarceration.
Simil.ﬁr to thé memorﬁndufn to the Sheriff” s. staff,. the purpose 0f-the sanctioﬁ was to bf:n_eﬁt
chﬂdren.sﬁnilaﬂy gituated to ﬁw children in this case. The incarceration sanction, therefore,
cleariy demoﬁstrates that tlméontmﬁpt was_civi}_,'n(-)_t criminal, because 1t éﬁuld bc.purged by
a wasonable act |

B. Judge Frye Ensm ed That Sherlff Kimble Reccwed All the Due Process
Protections Required in a Civil Contempt Case.

The conclusion that the contempt is civil, as opposed to criminal, is not an exercise
in semantics. Seeking reversal of the contempt order, Sheriff Kimble argues in his first and
third assignment of error fhat the proceeding was flawed because he was not prosecuted By
a prosecuting attormey and hecause he was not afforded a jury trial. However, the '1'ights to

& jury trial and pmsecutmn by a prosea,utmg attomey ounly attach to crimunal contefnpt

proceedmgs, not ta civil conternpt pmceedmgs Syl Pt. 2, Lendmshotv Hendershot 164

W. Va. 190,263 $.F.2d 90 (1980) Syl. Pt. 2, State ex rel, Koppers Co. v, Int’ lUmon of Oil,

171 W. Va. 290,.298_5,E.2d 827 (1982).
A limited set of procedural protections applies to civil c.on,tempt cases. In-civil

contempt, proceedings, a person may not be incarcerated unless the judge hears sworn

testimony. Syl. Pt. 1, Smmoot v. Dingess, 160 W. Va. 558, 236 S.E.2d 468 (1977). Civil
| contempt proceedings must also be placed on the record by a court reporter so that a person

incarcerated for civil contempt may appea] the proceedmgs SyI Pt. 2, Smoot, 160 W. Va.

12
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558, 236 S.E.Qd.468._ These a_reth_é dﬁc procress protections that are afforded a civil
contei_r-x-n'er.. '

In ‘tﬁese civil contempt ﬁi‘oceedmgs, Jud'ge Frve heard sworn testimony from Sheriff
Ki,inb},g and Magisfrate Earle. The contempt proceedings were transcri-bed.by Imojéan M.
Burgess, Certiﬁe‘,.d Court Reﬁoxﬁtér for Judge .F rye. (See Transcript). Pmther, Judge Frye
resche_d.uled the proceedings at Sheriff Kimble’s request so that Sheriff Kimble had ample
time and opportunity to obtain counsel and prepare for the hearing. However, Sheriff
Kimble choée to proceed withéut counsel. Tﬁe record unequivocally demonstrates that
Sheriff Kimble was afforded all procedural protections due, and that he essentially toqk the
position 'thét he did not-hing wrong.

In his fourth assignment of error, Sheriff Kimble further argues that thé: pfoceeding
was flawed becziuée the rules of evidence were not applied.- Sheriffk Kimble does not,
however,'identify any spe.ciﬁc statement‘tes‘tiﬁed to by' Magisrraté Earle that pfej udiced him.
R_éthel‘, he only asserts that the informal nature of these p;oqeedirzgs madé him unaware that. _
he .couid be found in contempt. Sheriff Kimble, however, chose to invite this error bjf '
waiving his right to counsel and by f#i1i11g .to_ make any objection to any of the hcaréay
statements th‘a't'- were admitted, |

C. The Show Cause Order Provided Adequate Notice Because It Informed Sheriff
Kimble of the Nature of the Proceedings and the Materxial Facts.

~ In his second assignment of error, Sheriff Kimble argues that he was not provided

adequate notice of the proceedings. The basis for his argument is that the word *“contempt”

13
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was not included in the Show Céuse Ol‘def or was not used by Judge Frye at the begiiming

lof the hearing It is undisputed, however, that Sheriff Kimble received the Show Céusé

Order and that it informed him Ath-at Tudge Frye would address.Shériff Kimble’s re_fusal to
serve the Emergency Cﬁstody Order. | | |

This Court has recognized that an alleged contemner must be provided with notice of

the proceedings and an opportunity to be heard. State ex_rel. Zirkle v. Fox, 203 W. Va. 668,
510 $.E.2d 502 (1998). This Court has further recognized that an alleged contemmner must

be provided with notice of the alleged acts that constitute the contempt. P.G. & H. Coal Co,

v. Int’l Union, UM W. A 182 W. Va, 569, 390 S.E.2d 551 {1990). However, there are no
specific ‘requiremems that govern the type of the notjice 1'eqﬁi.1.'ed. or the contents ofthe notice.
Because a frial judge has broad discretion to fashion contempt sanctions, it would be
im-précticablc, if not itﬁp_{}ssiblg, for a notice to list all possible sanctions.

In this case, it is mu.d‘ié-puted that Sheriff Kimble received a copy of the Show Cause
Order which notified him éf the subject proceedings. - The Show Cause Order expressly
identified the undaﬂying abuse and néglect ¢ase and Sheriff Kimble’s refusal to provide a
députy to assist in the removal of the childj.‘ex_l. Additionally, Sheriff K.imble'showsd ﬁo
h@sité.tiﬂﬁ to proceéd with the hearing, After Judge Frye noted appearances and prior
procedure in the casé, Jucige Frye said he wanted to heér why Sheriff Kimble failed to
comply v}ith Magistréte Earje’s order. Af this point, Sheriff Kimble did not hesitate, nor did.

he question Judge Frye about the nature of the proceedings. Rather, he launched into his

14
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_fationalizaﬁon for trefusihg tQ serve the enﬁ_ergency reﬁlova.l order. Fprther, Sheriff Kimbie

was the elected Sheriff of Grant County nearing completion of his sécond four-yeg;r term and
© was not a novice o legal proceedings. It is disingenuous, if not incredulous, to now .-argue

that he was “surprised’; about tlie ‘possibiiity that he could be sanctioned for failure to obey

4 coﬁrt order. |

D.  Sheriff Kim_i)le Cannot Evade the Contempt Finding;s Because the Emergency

Custody Order Was a Lawful Order of the Grant County Circuit Court and

Because Sheriff ijble Was Lawfully Required to Serve the Order.

As a -prem'ise for his fifth assigmment of error, Sheriff Kimble argues that West
Vi.rgin'ia Code § 61-5-26(d) only allows a court to find a person in éontempt for disobedience
of the court’s own orders. This premise, however,.misstates and misconstrues the- intent and
‘purpose‘ of West Virginia Céde § 61-5-26. With regard to ihis statute, this Court has held
that Wést Vifgini.a Code § 6]-5-26 js a limitation on the ability of a _co_ur_’t to summarily
punish é ¢011t3rﬁ11_ex'. State v. Boyd, 166 W. Va. 650, 276 5.E.2d 829 (1981) The instant
cése did not, 110\#&%1‘, involve the summary punishment of Sheriff Kimble,

Shéﬁff Kimble next argues t‘haf the finding of contempt fails because the Emergency
Custody Order was si gned by Magistrate Eatle, not Judge Frye himself; and that a court,

| uaaﬁer West .Virgi;nia Code § 61-5-26(d), cannot find a litigaxlt in contempt of a different
couwrt’s orders. This argument, hov:ve\'zer, fails to take into a.ccoim't_'that the 'Emergency
Custody Order was an orde; of the Grant County Circuit Court. In this case, Magistrate Earle

was acting In his capacity as the juvenile referee of the Grant County Circuit Court as
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allowed by West V’irginié_ Code § 4946-3(0). Further, the order was orally confirmed by
Judge Jordan, Circuit Judge for Grant Cou'nty.. Thé fact that the Emergency Custody Order
was signed by Magistrate Earle does nof allow Sheriff Ki.rn’b1e to escape tﬁe conclusion that
a 'va.lid Grant County Circuit Order was entered and that Sheriff Kimble was in contempt for
refusing to serve it |

In his fifth assignment of ervor, Sheriff Kimble further takes the remmk_ébl@ position |
that the Order Ratifying Emergency Custody did not expressly require his office to serve the
order. However, _t'he West Virginia Constitution authorizes the West V'irginia Legislature to
“designate the courté and officers and deputies thereof who &“shall have the power .to 1ssue,
“execute or serve such wi‘its, warrants or any other process as may be prés_cribgd by law . . .'.”_ _
W‘. Va. Const. art. 8, § 12.2

Consis;tent with this grant of authc&l;ity, the Legislature Has established that: “Th_e clerk
of every coutt from th;s.e'ofﬁce may bé issued any proéess, ofiginai, .m.esne? or final, or any
{;;f'der or decree to be served on any pérslc')n, shall unless the party interested or his attomey,

direct otherwise, deliver the same to the sheriff or other proper officer of the county for

?Article 8, Section 12 of the West Virginia Constitution states in full: The
Legislature may designate the courts and officers or deputies thereof who shall have the
power to issue, execute or serve such writs, warrants or any other process as may be
prescribed by law, and may specify before what cowrts or officers thereof such writs,
warrants or other process shall be returnable. The Legislature may also designate the
courts and officers or deputies thereof who shall have the power to admit persons to bail.
No person exercising such powers shall be compensated therefor on a fee basis.

16
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which the court is held, if it is to be executed therein . . ..”7 W. Va, Code § 56-3-6° (emphasis -

added). The Legislature has further established that “It shall be the duty of each sheriff to
execute all civil and cl*imi.llal process from any magistrate court which may be directed to

such sheriff . . W.Va. Code § 50-1-14(a)' (emphasis added). Therefore, it is the lawful

_duty of the sheriff to serve orders even when an order does not expressly divect a députy |

sheriff to serve the order.
When confronted with this type of refusal to carry out judicial orders, this Court has
recognized that a court may impose contempt sanctions upon law enforcement officers who

fail_' to perform their lawfully prescribed duty in a partic:‘tilar case. When two deputy sheriffs

SWest Virginia Code § 56-3-6 provides in full: The clerk of every coutt from
whose office may be issued any process, original, mesne or final, or any order or decree
“to be served on any person, shall, unless the party interested, or his attorney, direct
otherwise, deliver the same to the sheriff or other proper officer of the coumty for which
the court is held, if it is to be executed therein, and if it is to be executed in any other
county, shall enclose the same m an envelope properly addressed to the sherift or other
proper officer thereof, pay the postage thereon and mail it in the post office.
- Documentation of service of process will be according to rules promulgated by the
supreme court of appeals. ' '

*West Virginia Code § 50-1-14(a) states: 1t shall be the duty of each shenff to
execute all cvil and criminal process from any magistrate court which may be directed to
such sheriff. Process shall be served in the same manner as provided by law for process
from cireuit courts, , o :

 Subject to the supervision of the chief justice of the Supreme Court of Appeals or
of the judge of the circuit court, or the chicf judge thereof if there 1s more than one judge
of the circuit court, it shall be the duty of the sheriff, or his or her designated deputy, to
serve as bailiff of a magistrate court upon the regquest of the magistrate. Such scrvice shall
also be subject to such administrative rules as may be promulgated by the Supreme Court
of Appeals. A writ of mandamus shall lie on behalf of a magistrate to enforce the

provisions of this section.

17

22727



18/14/2z885 11:81 2042966713 BYRNE & HEDGES PasE  23/27
s}

disobeyed an orally (telephonic) issued stay order of this Court and released a prisoner to

Florida officials, this Court found that the deputies were in contempt. State ex rel. Walkér
v Giarding, 170 W. Va. 483, 294 S E.2d 000 (1982). Although the facts of Walker do not
nvolve an a’oﬁse .and neglect case,-m is relevant to the instant case because it
unf;qu_ivocally requires deputy she.fiffs to execute of c:éﬁy out lawﬁﬂly issued orders in
particu:lm'lc;ases at the necessary times. Walker 15 aisé applicable to this case be#aﬁse it
upheld the validity of oral orders. In this case,'Magistrate Earle’s statéments to Shendf
Kimble were further lawful orders that Sheriff Kimbl-e chose to ignore.

E. The Undisputed Evidence Is More than Sufficient to Support the Finding That
~ Sheriff Kimble Was in Contempt of Court. :

In his - last ass1gnment of error, Sheriff Kimble aigues‘ that the ewdence was
insufficient to find in him in criminal contempt of cowrt. Assuming, arguendo, that thlS
matter constituted cr-imina.] contempt, the standard of proof required 15 guilt beyond a

reasonable doubt State ex rel (“ontlncmal C Qal Co. v. Bittner, 102 W Va. 677, 136 S.E.

relevant mqun"y is whether, aﬁel wewmg ﬂ'ze evidence in the light most favombie to the
proSecution, any ratlo-nal trier of fact could have found the essential elements of the crime |
proved b.eyoﬁd.éreasonable doubt.” Sy]_. Pt l,m palt Statew. Gum[ 194W Va. 657 461
S E.2d 163 (1995) (emphasis added). - |

It is undisputed that Ms. Ours brought the order ta Sheriff Kimble's office to be

served so that the children could be removed either prior to their retirn home or immediately

18
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when they 1‘etur;1_eci home. Sheriff Kimble admits.that he refused to serve the order “b_éfore
his staff meeting, even though Magistrate Eaxle told hifﬂ itwas a child welfare order and that
it needed to be served right away. Under the facts of this caée 511& because the order was an
E1ﬁ¢rg_ency Custody Order, Sheriff Kirﬁble’s refusal to serve the order at the time directed
was cleariy sufficient to find that Sheriff Kimble was gutlty of contémpt beyond a reasonable |
doubt. o
Sheriff Kimble has further attempted to rationalize and minimize his actions by

arguing that he believed Trooper Martin agreed to serve the order: This argument is flawed
because Trooper Martin only volunteered to serve tlﬁe order after Sheriff Kimble refused.
At the lﬁearin,g, Sheniff Kimble testified: |

{ said, “] will give you anything afier the meeting. 1 will be

done by S 00 o’clock.” 1 think I even said, “Short of murder,

my deputies and tax deputies will be in this meeting.”

(Transcript, p. 2, lines 17-20). '
Only after this emphatic refusal did Trooper Martin volunteer to serve the order. Viewing
the evidence in 1ts entiréty, it is easily 0011§1uded _th.at_ Sheriff Kitble flatly and knowingly
refused to serve the order and, therefore, was in contempt.

thn 1'_eviéwing the factual sufficiency for cases involving civil contempt, this Couﬂ

hem that: l‘.‘[T]hé underlying factual findings are reviewed under a clearly erroneous
standard . . ..” Syl Pt 1, in part, Carter v. Larter, 196 W. Va, 239, 470 S.E.2d 193 (.1996).

Sheriff Kimble’s own testimony indicates that he refused to serve the order at the directed

time, and his refusal to do so resulted in an wereased nisk to the children. Additionally,

19
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Magistrate Earle’s testimony confinms the salient feature of Sheriff Kimble’s own testimony
_he chose to place the Emergency Custody Order at a Jower priority than his staff mecting._
~ The record, therefore, provides ample support for the ﬁn(-iing. that Sheriff Kimble was in
| conternpt and for the conclusion that Judge Frye did not clearly etr when he made this
..ﬁndiilg.. ' o
V. CONCLUSION
Although SheriffKimble has attempted to rationalize and ;_‘ninimize his refusal to carty
out a court order, Judge Fr;-fefs finding of contempt wras correct-b&cause Sheriff Kimble
refused to afford the Emergency Custody Order the priority status aéoorded toitby law. The
,.1-emedi.ai purpose of the contempt sanctions impos;ed.by Judge Frye was to ensure that
eniergencj custody orders that protect the children, in abuse and neglect cases, would be
'. promptly cérried out and enforced. The purpose and the type of s;mction_s mposed pointj to
one conclusion: this contempt matter was civil in nature. Therefore, the procedural errors
claimed by Sheriff Kimblé do not provide a basis to reverse the Cdntempt Qrder.
WHEREFORE, th_e Ap.pel.lee, Judge Andrew N. Frye, Jr., respectfully requests that
. this Court affirm the finding of civil contcmpt.and the imposition of sanctions as set forth in
R the Cohtemp‘t Order.
HONORABLE ANDREW N. FRYE, JR,, |
Circuit Judge
Appellee
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