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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

INRE: MEGAN B, AMBER G.B., " Case No. 32722
. WILLIAM Z.Q.B., and SHEEHAN B.

FROM THE CIRCUIT COURT OF GRANT COUNTY

BRIEF OF APPELLANT
SHERIFF CHARLES KIMBLE

KIND OF PROCEEDING AND NATURE OF -
THE RULING IN THE CIRCUIT COURT

Appe_llant. Sheriff Charles Kimble seeks a reversal of the Grant County
Circuit CQurt’s Order enfered oﬁ October 12, 2004 ("Contempt Order") finding
Sheriff Kimble (hereafter, "Appellantf'j to be guilty of criminal contempt .of court and
ordering, inter alia, tha't'Appel.lant be incarcerated for ten days with loss of pay or;
altemati\}ely, that Appellant complete 120 hours of connnuﬁity service within a
speciﬁed period of time.

By Order e_ﬁtered on June .7, 2003, this Court granted Appellant’s petition
for appeal and ordgred that this proceeding "be héard, submitted and determined upon

the original record, briefs of counsel and oral argument, if requested by the parties.”



The Circuit Court proceeding from which the Contempt Order arises is
a child abuse and neglect case, .t.he outcome and merits of which are not relevant to
this appeal The Contempt Order arises as a result of a Show Cause Order entered by
~ the Honorable Andrew N. Frye, Jr., on September 17, 2004 statmg that the Court had
become aware of the alleged refusal by Appellant, the elected Sheriff of Grant County
(whose term has since expired) to accompanyra D.H.H.R. Child. Protective Services
worl;er to assist in the removal of certain children from their parents’ home and to
serve those parents with an emergency removal order entered by Magistrate Earle on
| 'September lO 2004 ! o |

The Show Cause Order directed that Appellant appear before the Circuit
Court "to show cause why he failed to discharge his statutorily required duties in this
matter." The Shpw. Cause Order did not state that the show cause proceeding was in
the nature of a coﬁtempt proceeding, nor was Appellant otherwise advised or aware
that the Circui_thourt considered tlle proceeding to be a pontempt proceeding.

After a continuance due to Appellant’s absence while on _vaéat’ion, the

show cause hearing was held on October 6, 2004. Participants in the show cause

! The emergency removal order did not order Appellant to accompany the Child
Protective Services worker or to serve the order; it ratified the custody of the subject
children with the Department of Health and Human Resources, but did not, by its terms,
require any action on the part of the Sheriff of Grant County.
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| hearing were Appellant _and Mégistrate Earle; the Circuit Court inquired of both of
them regarding the events of .Septcmber 10, 2004, the giate' that Appellant had
_all-egedly reﬁlse.d to accompany the Chﬂd Protective Services worker and serve the
cmergency remov'al order, Nb attorneys were present” and the Circuit Court did not
advise the participa_ﬁts that the proceeding was a'contempt proceeding. After heaﬁng
- from both Appellant and Magistrate Earle, the Circuit Cou_rt; found, on the record,
"that the Sherift‘ s Office on the 10" of September did disbbey the officer of this_
Court, Magisti‘ate Earle, with faiiing to serve lawful process and Orders of that Court -
to remove these children from the home" (Tr., p.lO). The Circuit Court proceeded
to find "that fhe Sheriff of Grant County is in contémpt of this Cdurt"' and said that
the Circuit Court would " consider what is appropriate pimishrﬁent ...and render a-
~written Opinion thereto in due time" (Tr., pp. 10-11); prior to the finding of c:onfempt,
- the Circuit Court had never advised Appellant that the show cause hearing was, in
reality, a contempt proceeding or that Appellant was facing punishment of any typel.
| Subsequent to the show cause hearing, the Circuit Court entered._its
Contempt Order, on October 12, 2004. Appellant sought, from the Circuit Court, a

stay of the Contempt Order; after a hearing, held on October 28, 2004, the Circuit

2 The Circuit Court did ask Appellant if he desired counsel; Appellant stated that
he waived his right to counsel (Transcript of October 6, 2004, show cause hearing
[hereinafter, "Tr."], p.1).



Court granted a.limited stay, until November 12,2004, to permit Appe‘llaﬁt’s counsel
to apply to this Court for a further stay. This Court, by Order entered on Novembef
10, 2004, stayed.the Circuit Court Contempt Ordef "pending the resolution of the
petition fof appeal or the expiration of the time prescribed by law for the filing of

petitiohs for appe.al._"

STATEMENT OF THE FACTS OF THE CASE

The facts relevant to this éppeal are contained in just four documents - - (1)

Th.e e'mer.gency femoval ordér éntered by the Magistrate on Septerﬁber 10, 2004; (2)
the Show Cause Order entered by the Circuit Court on September 17, 2004; (3) the
" transcript of the sho.w cause hearing held on October 6, 2004; and (4) the Contempt
Order entered by the Circuit Court on October 12, 2004. |
| Apparently the Circuit Court was advised of Appellant’s alleged refusal
to accompany a Child Protective Services Worker .to assist in refnoving certain
c_hildren from their home and to serve an emergency remoyal order uﬁon the parents
of the children. This information caused the Circuit Court to issue a Show Cause -
Order directing "Sheriff Kimble . . . to appear before this Court . . . to show cause
why be failed to discharge his statutorily required duties in this matter." The Show

Cause Order did not refer to the proceédings as contempt proceedings.



At the inception of the show causé hearing, the Circuit Court stated that
it "was made aware" of the refusal, by the Sheriff of Grant County, to execute
- Magistrate Earle’s Order in the abuse. .and neglect case and that the Circuit Court
consequently issueci the Show Cause Order (Tr., p.lj. The Circuit Court did not
advise Appellant that he was involved in a éontempt broceeding or that he may be
. subject to sanctions of any kind; the Circuit Court merely advised Appellant that he
"was entitled to counsel in this matter" (Appellant stating that he waived his right to
counsel).(Tr., p.1).

| The Circuit Court then inquired of Appellant, "I will hear what reasons
you _haVe for failure to comply with the Order of the Magistrate Court" (Tr.,p:1). The
Circuit Court, after Appellant"s response (Tr., pp.2-3), inqui.red of Magistrate Earle
as to the events of September 10, 2004 (Tr., pp. 4-7) and permitted Appellant and
Magistrate Earle to offer additional comments (Tr., ?P- 7-10). Asofthe conélusion
of the testimony, the Circuit Court still had not édviéed Appellant that he was
involved in a conterﬁpt proceeding. |

As notéd abéve ("Kind of Proceeding and Nature of the Ruling in the
Circuit Court"), the Circuit Court, after the conclusion of the testimony in the show

cause hearing, found Appeliant to be in contempt of court and stated that a written



opinion would be fdrthcoming, addressing what would be "appropriate punishrﬁent
for the Sherikff of Grant County . .. ." (Tr., pp. 10-1_.1).

On_Octobéf 12, 2004, the Circuit Court entered a Contempt Order, making
various factual findings and condusions of law. .Amon.g those findings and
conclusiqns, the Circuit Court found that "Sheriff Kimble’s refusal to promptly act
| at the request of the Magistrate in this matter constitutes contémpt of this Court"
(Finding "18"). ;i“he Circuit Court, in Findings "13", ".14", and "15", concluded that
Appellant’s contempt was "criminal" contempt (béing "concerned primarily with the
digrﬁty of the Couft itself"), that the Circuit Court had the ability to act "summafily"
("where the sentence contemplated by the Court is less than six months"), and that a
monetary fine, as punishment for criminal contempt, 1s presumed to be "trivial."

The sanctions imposed upon Appellant by the Contempt Order were as -
follows: |
| 1. Appellant was ordered to compoée letters of apology to the children -

involved in the abuse and neglect case;
2. Appellant was ordered to serve "ten days incarderation at the
Potomglc Highland Re gional Jail", commencing the morning after the Contempt Order

was entered;



3. Appellant was ordered to forfeit his pey as Sheriff of Grant County '
durin_g the ten days of his incarceration;

4,  Appellant’s jail sentenCe and forfeiture of pay was suspended,
contingent_upon the completion' of 120 hours of community service at a fam_ily.
serv.i_ces campus .in Minerel County, West Virginia, the 120 hours to be completed
within the next 80 days (by the completion of Appellanf’s term as Sheriff), with
incarceration to be substituted for any corrnnunity service honrs not tllen completed;
and |

5. Appellant was ordered to compose a memorandum for his staff in
the Sheriff’s office, advising that ebuse_and neglect cases ere "of the highest priority"
and "shall be afforded prompt attention.” |

The evidence presented at the shol;v cause hearing showed that Appellant. -
and Magistrate Earle agreed as to much of what occurred on Septerber 10, 2004,
Both Appellent and Magistrate Earle testified thata Chlld.Protective Services worker
approached Appellant late in the afternoon regarding service of the abuse and neglect
- papers (Tr., pp. 2,4). Appellant acknowledged that he told the Child Protectlve
Services worker that he was about to begm a very important meeting w1th his staff,
but that he could have the papers served after the meeting; the Child Protective

Services worker relayed that information to Magistrate Earle (Tr., pp. 2,4). Justafter



Appellant’s discussion with the Child Protective Services worker, Appellant met with
Magistrate Earle and told him the saine thing he had told the Child Protective
Services worker (Tr., pp. 2,5); Magistrate Earle did not recall Trooper Martin being
there at the time, but Appellant recollected.that he was there (Tr., pp. 2,5.). After
Appellant and Magistrate..Ear'le discussed the situation, includiﬁg the importance of
Appellant’s meeting and the importance of serving the papers, Trooper Martin
volﬁnt'eered to "take care of‘ serving the papers (Tr., pp. 3,5,6). Appellant thought
that Trooper Martin’s agreeing to ser\}e the papers was the "end of it" (Tr., p.S), and
the papers were in fact served by the State Police (Tr., p. 7). The entire September
10, 2004, scehari(_) apparently took just a few minutes and Appellant was satisfied that
the Magi'strate’s needs had been met: ".. . When Trooper M.artin made the staterﬁent
that he would take cafe of it, that was the end of _it and we all went our separate_ways"
(Tr., p.8). The clear inference to be drawn from the evidence preseﬁted at the show |
cause hearing is th#t éven though-the.re was some debate between Appellant and
Magistrate Earle about priorlities, the issue appears to have been resolved by the State
Police agreeing to serve the papérs; the papers were served and Appellant was able
to have his meeting. Itisclear, notwithstanding any other inference that can be drawn
from the evidence, that Appellant did not refuse to serve the papers, but only that he

wanted to finish his meeting before he did so (Tr., pp. 2-3, 5-6). |

.



ASSIGNMENT OF ERRORS RELIED UPON/MANNER
IN WHICH THEY WERE DECIDED IN THE CIRCUIT COURT

1. Appeilaﬁt assigns as error the Circuit Court’s fé.ilu';re to pfovidé hifn,
in this criminal éontempt proceeding, his consti.tutionally-guaranteed right to a jury
trial.

2. Appellant assigns as error the Circuit Court’s failure to provide him
any ndtice, or otherwise advise hirﬁ, that he was the subject of, or even involved in,
a contempt proceeding, and | that he rnay. be thereby subject to _sanctions' or
imprisonment. |

3. Appellant assigns as error the Circuit Courf’s failure to providé for
- ‘'prosecution by a prosecuting attorney. |

4. Appellant assigns as error the Circuit Court’s conducting a criminal
contempt show cause hearing without application of the rules of cvidencé applicable
to criminal proceedings.

5. Appel_lant assigns as error the Circuit Court’s finding of criminal
contempt, under §61-5-26(d), West Virginia Code: (A) when Appellant’s alleged |

disobedience was not of an order of the Circuit Court, but of an order of the



Magistrate Céurt, and (B) WhCﬁ there was, in fact, no "order" directing Appellant to
take certain action. |
6 Appellant assigns as error the Circuit Céurt’s finding of criminal
contempt when the evidence was insufficient to justify such a finding beyond a
reasonable doubt. |
None of the above errors were discussed in th_e Circuit Court. The iny
~ Circuit Courtproceeding was the brief show cause hearing attended by Appellant and.
Magiétrate Earle; no attorneys were present, and the oﬁly on-the-record ruling was
the Circuit Court’s .ﬁnding that Appellant was guilty of criminal contempt, in

violation of §61-5-26, West Virginia Code.

POINTS AND AUTHORITIES RELIED UPON

Pag'e'
CASES

Bla/cely V. Washmgton :
542 U.S.296, 124 S.Ct. 2531, 159 1..Ed.2d 403 (2004) .......... FETT 15
Chesapeake & Ohio System Federation, Brotherhood
of Maintenance of Way Employees v. Hash, _

170 W.Va. 294,294 SE2d 96 (1982) ........... P R 17
Eastern Associated Coal Corp. v. John Doe,

159 W.Va. 200,220 SE.2d 672 (1975) ..o 14
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Rule 42(a), West Virginia Rules of Criminal Procedure ................ ... 18
Rule 42(b), West Virginia Rules of Criminal Procedure .. ................. 18

CONSTITUTIONAL PROVISIONS

* Article 3, §14, Constitution of West Virginia ............cooieivieeonn. 14

DISCUSSION OF LAW

L
THE CIRCUIT COURT ERRED IN FAILING TO PROVIDE
APPELLANT, IN THIS CRIMINAL CONTEMPT PROCEEDING,
WITH HIS CONSTITUTIONALLY-GUARANTEED RIGHT TO
AJURY TRIAL; APPELLANT’S DUE PROCESS RIGHTS WERE
THUS VIOLATED.

As a point of departure, it is clear that the contempt proéeeding in this
case is a criminal contempt proceeding. The Circuit Court, in its Contempt Order of
October 12, 2004 (Finding "13"), specifically defines "criminal contempt” (as being
"concerned primarily with the dignity of éhe Court itself ...."). More importantly,

however, the law is clear that a contempt is deemed criminal "if the purpose served

by the sanction is to punish the contemner for an affront to the dignity of the Court”,
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rather than "to compel compliance with a court order by t'he. contemner $o as to
benef.it. the party bringing the contempt action", State ex rel. UMWA International
Union v Maynard, 176 W.Va. 131, 135; 342 S.E.Zd 96, 100 (1985) [internal
quotations and citations omitted]. UMWA International Union notes the different
sanctions that mark the distinction between civil and criminal contempt: ."T.he
appropriate s_anction in a civil contempt case is an order that ingafcerates a c.ontemner
for an indefinite term and that alsd specifies a reasonable manner in which the
| contempt may be purged thereby securing the immediate release of the
'conterfmer . .. or an order requiring the payment of a fine in the nature of
compensation or damages to the party aggrieved by the failure of the contemner to
comply wifh the order ... . The appropriate sanctionina crimihal contempt case is an
order sentencing the contemner to a deﬁnife ferm of imprisonment or an order
requiring the contemner to pay a fine in a determined amount", 176 W.Va,, at 135;
342 S.E.2d, at 100 [internal quotations and citations omitted].
The ihstant case is not one wherein the contemner has the ability to
"purge" the contempt by complying with a court ofder; Appellant’s alleged contempt
already occurred more than a month before the Contempt Order and the alleged
contempt could not have been undone or corrected by Appellant. Appellant’s

sentence was for a definite, unpurgable, term of imprisonment. The fact that
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AppeHant, by virtﬁe of the Contempt Order, had the ability to elect an alternative
sentence (community service) does not éhange the nature of this case from one of
~ criminal contempt; the alternative sentence would not be a purging of the contempt,
aﬁd Appellant (had he elected the alternative sentence) still faced jail time if he did
not fully complete the 120 hours community service obligatidn in 80 days. Further,
Appéllant certainly had no obligation t§ elect the alternative sentence, nor could he
have done anything to purge the c_oﬁtempt and avoid the alternative sentence.

This case being one of criminal contempt, the Circuit Court committed
constitutional error in not affofding Appellant a jury trial. Hendershot v.
Hendershot, 164 W.Va. 190, 263 S.E.2d 90 (1980) is clear; a jury trial is guaranteed
by the West Virginia Constitution (Article 3, §14, West Virginia Constitution)
whenever_ the penalty imposed in a criminal contempt case involves any period of
incarceration. Hendershot determined that the summary disposition provisions of
§61-5-26, West Virginia Code, relied upén by the Circuit Court in this case as
support for its acting "summarily", is unconstitutional if incarceration is invoived.
In holding §61-5-26 unconstitutional as stated, Hendershot also invalidated those
proviéions of the earlier case of Eastern Associaied Coal Corp. v. Doe, 159 W.Va.

200, 220 S.E.2d 672 (1975), which formed the basis for the Circuit Court’s
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procedﬁral approach in finding Appellant gu__il_ty_ of contempt (Cohtempt Order;
Finding "14"). - |

| Hend'ers_hot' has been followed by this Court in State ex rel. Walker v.
Giardina, 170 W.Va. 483, 294 S.E.2d 900 (1982), a case involving a failure to
comply with this Court’s order for a stay of execution of circuit court extradition
~ proceedings: "We recognize that Héndershot v. Hendershot . . . mandates a jui‘y trial
where a criminal contempt is involved and there is the stsibility of a determinate jail
sentence. While Hendershot v. Hendershot . . . dealt with a criminal contempt in a
circuit cdurt, its rrationalc fo.r. a jury trial was constitutionally based, and, therefore,
must be deefned to impose a similar iimitation on our criminal contempt power", 170
W.Va,, at 4 91, 294 S.E.2d, at 908. Hendershot remains the law in West Virginia.
- Post-Hendershot contempt cases in which jury trials were not required have been
cases involving either cz'v;'l contempt or criminal contempt not invéIVing
incarceration. See. State v. Boyd, 166 W.Va, 690, 276 S.E.2d 829 (1981); State ex
rel, UMWA International Union v. Mayndrd; supra.; In Re Yoho, .I 71 W.Va. 625,
301 S.E.2d 581 (1983); State v. Smarr, 187 W.Va. 278,418 S.E.2d 592 (1992). See

also Blakely v. Washington’, 542 U.S. 296,124 S.Ct. 2531, 159 L.Ed.2d 403 (2004).

* The recent United States Supreme Court decision in Blakely holds that a state
court cannot constitutionally enhance a defendant’s sentence based on facts not found by
a jury beyond a reasonable doubt or admitted by the defendant. Blakely would similarly
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IL.

| THE CIRCUIT COURT ERRED IN FAILING TO
PROVIDE APPELLANT ANY NOTICE, OR OTHERWISE
ADVISE HIM, THAT HE WAS THE SUBJECT OF, OR EVEN
INVOLVED IN, A CONTEMPT PROCEEDING, AND THAT HE
MAY THEREBY BE SUBJECT TO SANCTIONS;
APPELLANT’S DUE PROCESS RIGHTS WERE THUS
VIOLATED.

As basic as Appellant’s right to a jury trial is his right to have been given
~ notice that he was the subject of a contempt proceeding. The record is clear that
Appellant was never advised that he was involved in a contempt proceeding. The
Show Cause Order of September 15, 2004, merely orders Appellant "to appear before
this Court . . . to show cause why he failed to discharge his statutorily required duties
in this matter”; the Show Cause Order does not advise that the proceeding was a
contempt proceeding. At the show cause hearing of October 6, 2004, the Circuit
Court, in its preliminary comments, stated that it "was made aware that on Septémber

the 10" the Sheriff of Grant County refused to execute a 'Department of Health and -

Human Resources Protective Service Order and removal of the children from the

apply in the case at bar. Appellant has admitted no facts amounting to guilt and there has
been no jury finding of such facts. Under Blakely, therefore, as well as under Hendershot,
the failure to provide a jury trial is fatal error,

16



home", noted that a Show Cause Order had been issued, and told Appellant that the
Court "will hear the reasons you have fof failur“e to comply with the Order of the
Magistrate Court‘". (Tr,, p 1); Appellant \;vas no.ﬁ aévised that the show cause hearing
was a criminal contempt hearing or that he was facing imprisénment and fine if found
to be gﬁilty of criminal contempt. |

it was only at the conclusion of the hearing, after Appellant and
Magistrate Earle completed their responses to the Cifcuit Couft’s inquiry, that the
word contempt was first used by the Circuit Court; the Circuit Court then found "that

the Sheriff of Grant County is in contempt of this Court (emphasis added)" (Tr.,

- .p.10).

There is nothing more fundamental to our syétem of jurisprudehcé than :
the right to adequate notice and the right to be heard. "The most basic of the
procedural safeguards guaranteed by the due process provisions of our state and
federal constitutions are notice and the Qpportuﬁity to be heard, which are essential
to the jurisdiction of the court in any pending proceeding”, Chesapeake & Ohio
System Federation, Brotherhood of Maintenance of Way Employees v. Hash, 170
W.Va. 294, 294 $.E.2d 96 (1982). See also State ex rel. Staley v. Héreford, 131
W.Va. 84,45 5.E.2d 738 (1947). In the case at bar, Appellant obviously received 1o

notice whatsoever that he was being charged with criminal contempt. Even though
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Appellant was afforded fhe 11 ght to be heard, that right is Virtually useless unless the

alleged offender is given notice of what exactly it is that he is being heard about.

Even Appellant’s waiver of counsel at the show cause hearing in this case is rendered

essentiélly void because Appellant, being unaware that he was being charged with
criminal contempt, cannot be held to have made an intelligent and valid waiver in the
absence of notice of the charges against him and the potential for punishment. -

In In Re Yoho, supra, a civil contempt proceeding, it was héld that a
defendant "must ber informed about the contempt"; in Yoho, the contemner, before
being hgld n contémpt for refusing to testify before a grand jury, "was warned that
his refusal was contempt of court and could result in his incarceration.” See also Rule
42(b), West Virginiq Rules of Criminal Procedure, requiring, in the case of a non-
summary disposition of a criminal contempt charge, notice which "shall state the
essential facts constituting the criminal contempt charged and describe it as such."
Rule 42(a), West Virginia Rule& of Criminal Procedure, provides for sumrhary
disposition only "for a c.riminal'contempt committed in [the judge’s] presence."

InState ex rel. Walker v. Giardina, supra, this Court, in charging certain
jailers with contempuously disobeying this Court’s order, issued a rule "to show
caﬁse, if any, why they shou}d not be adjudged in contempt of this Court for

disobedience of its order", 170 W.Va,, at 486; 294 S.E.2d, at 900. Schwartz v.

18



United States, 217 F. 866 (4‘h Cir. 1914), arising out of a decision of the United States
District Court, then sitting in Philippi, West Virginia, states the'sta,ndard succinctly:
"It is sufficient, in a proceediﬁg for contempt, if the offense is set out, so that the
defendant is clearly informed of the changes against him, and whether criminal or
civil contempt is alleged, and this.is to be determined by examination of the entire
record.”
An examination of the record in this caée discloses, without doubt, that
Appellant was not informed that he was being charged with criminal éontempt and
IWas not informed that he v;fas facing irripfisonmént or any other sanction. Obviously, '
without his knowledge, Appellant’s right to a full hearing was also compromised, as

was his waiver of the assistance of counsel.

IHI.

THE CIRCUIT COURT ERRED IN FAILING TO PROVIDE
APPELLANT WITH PROSECUTION BY A PROSECUTING
ATTORNEY; APPELLANT’S DUE PROCESS RIGHTS WERE
THUS VIOLATED.

In addition to the right to a jury trial and the right to proper notice, a

person against whom contempt charges are brought has the right to be prosecuted by

astate’s attorney. State ex rel. UMWA International Union v. Maynard, 176 W.Va.,
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at 135; 342 S.E.24, at 100. See also State ex rel. Walker v. Giardina, 170 W.Va., at
492; 294 S.E.2d, at 909.

As clear as it has been shown thét Appellant was denied a jufy trial and
the right to notice of the charges against him, it is equally clear that Appellant has

been denied his right to be prosecuted by a state’s attorney.

IV.

THE CIRCUIT COURT ERRED IN CONDUCTING A
CRIMINAL CONTEMPT SHOW CAUSE HEARING WITHOUT
APPLICATION OF THE RULES OF EVIDENCE APPLICABLE
TO CRIMINAL PROCEEDINGS; APPELLANT’S DUE PROCESS
RIGHTS WERE THUS VIOLATED. .

In addition to the right to a jury trial, the right to proper notice, and the
right to be prosecuted by a state’s attorney, a person against whom contempt charges
are brought has the ﬁght to have the rules of evidence applicable to criminal .
prdceedings apply also to the contempt hearing, State ex rel UMWA International
Union v. Maynard, 176 W.Va., at 134: 342 S.E.2d, at 99. See also State ex rel.
Browning v. Jarrell, 156 W.Va. 256, 192 S.E.2d 493 (1972).

No effort was made by the Circuit Court to follow the West Virginia

Rules of Evidence. The Court for example, permitted Magistrate Earle to testify as to

hearsay statements made by both the Child Protective Services worker (Tr., p.4) and
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by T rooper Martin (Tr., p.6). The hearing involved no procedural or evidentiary

formalities - - again'providing no clue to Appellant as to the nature of the charges

agaimst him (or that there were any charges against him) and the potential

consequences of those charges.

V.

THE CIRCUIT COURT ERRED IN FINDING APPELLANT
GUILTY OF CRIMINAL CONTEMPT, UNDER §61-5-26(d),
WEST VIRGINIA CODE: (A) WHEN APPELLANT’S ALLEGED
DISOBEDIENCE WAS NOT OF AN ORDER OF THE CIRCUIT
COURT, BUT OF AN ORDER OF THE MAGISTRATE COURT,

AND (B) WHEN THERE WAS, IN FACT, NO "ORDER"
DIRECTING APPELLANT TO TAKE CERTAIN ACTION .
As the Circuit Court stated at the conclusion of the show cause hearing,
Appellant was found guilty of criminal contempt, in violation of §61-5-26, West
Virginia Code; more specifically, the applicable subsection of §61-5-26 would appear
to be §61-5-26(d) ("disobedience to or resistanée of any officer of the court, juror,
witness, or other perso, to any lawful process, judgment, decree or order of the said
court"),
A careful reading of §61-5-26(d) discloses that the contempts therein

proscribed are contempts related to disobedience to orders, etc., of the court

punishing the contempt - - "The courts . . . may issue attachment for contempt . . .
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only in the following cases: (d)'disobedience to...any lawful .. - order of the said
court (emphasis added).” The contempt alleged to have been committed by Appellant
wasnota contempt of the Circuit Court’s order, but v&ias a contempt of the Magistrate
Court’s order. The statute does not, therefore, empower a circuit court to pursue a
| contempt charge unless it is .alleged thet its own order (the "order of said court") is
being, or has been, disobeyeic‘l..

There being no statutory basis for the Circuit Court’s action in thislcase,
the. Circuit Court’s contempt ﬁnding' must fail, irrespective of the other errors
committed by tlie Circui.t Coiirt (ac discussed above).

In addition to the conclusion that there is no statutory basis for the
Circuit Court’s action, the contempt finding must also fail because there is no factual
basis for a finding that Appellant violated §6i-5 -26(d) in that there was no "lawful
process, judgment, decree or order" for Appellant to have disobeyed or resisted. A
review. cf Magistrate Earle.’s Order of September 10, 2004, discloses no mandate or
- direction that the Sheriff of Grant County take any action; service of the order is not

addressed therein and the Magistrete’s "lawful process and Order" (Tr., p. 10) were,
‘in essence, simply the Magistfate’_s verbal request, not reflected in the Order, that the
Sheriff assist in its execution. An order that has not been entered (or, really, even

contemplated) cannot form the basis for a finding of contempt, Ex parte Buskirk, 72
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F. 14 (1896). The Circuit Court has, in essence, found Appellant in contémpt for

.allegedly violating a statute, §50-1-14(a), West Virginia Code (Contempt Order,

Finding "10"), and not for violating an order of any court. A contempt finding for

violation of a statute cannot be sustained.

VL

THE CiRCUIT COURT ERRED IN FINDING APPELLANT

- GUILTY OF CRIMINAL CONTEMPT WHEN THE EVIDENCE

WAS INSUFFICIENT TO JUSTIFY SUCH A FINDING BEYOND

A REASON ABLE DOUBT.

The evidence presented at the show cause hearing is detailed in the
Statement of the Facts of the Case, supra. A review of that evidence, in the light
most adverse to Appéllant, shows that Appellant did not refuse to serve the abuse and
neglect papers; at.wor_st, he elected to finish certain other buSinéSs before serving the ._
papers. A fair reading of the evidence, however, can easily lead to the conclusion that
the State Tfooper agreed to serve the papers, in consideration of the abparent conflict
with Appellant’s other impoftant business, and that the issﬁe had been-thus wolrked
out between the Trooper and Appellént without any contemptuous behaﬂfior
whatsoe\fer on behalf of Appellant; certainly that inference can easily be drawn from

Appellant’s belief that the Trooper’s agreeing to serve the papei‘s was the "end of it"

(Tr.,p. 8) - - a solution achieved by two law enforcement officers, both of whom were
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cognizant of tho Magistrate’s wishes and neither of whom intended to treat them
contemptuoosly.

The Circuit Court, in its Contempt Order, foond that "the Sheriff of Grant
County refused and disobeyod the Order of the Grant County Magtstrate Court... ."
(Finding "'4"). For the reasons stated above, Appellant contends that this finding is
.unsupported by the evidence. The Circuit Court further found (in Finding "16")
"beyond areasonable doubt that neither Sheriff Ktmble nor his deputtes accompamed

‘the DHHR workers . . . to secure the children and serve process upon the parents."
There is no question that Appellant di.d not accompany the DHHR workers, but that
is not the issue here. The issue is whether Appellont Wiltfully disobeyed a
Magistratc’s order, not who actually accompanied.the DHHR workers; it is important
- to note that the Circuit-Court’s only announced finding "beyond areasonable doubt”
was Fmdmg "16" - - that Appellant did not accompany the DHHR workers. The
Contempt Order does not indicate what standard of proof was aoplied as to Finding
”4".— - the alleged disobedience as to the Magistrate’s order.

From the four corrters of the Contempt Order, it is not apparent that.the
Circuit Court made the operative ﬁnding (Finding "4") beyotld a reasonable doubt.
Moreover, however, and more importantly, even when viewed in the light most

favorable to the Circuit Court (acting, essentially, as a prosecutor), the evidence is
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insufficient to establish beyond a reasonable doubt that Appellant committed an act _

amounting to criminal contempt.

"RELIEF PRAYED FOR

Appellant prays that the Circuit Court’s Contempt Order finding
Appellant to be guilty of criminal contempt be reversed and that this matter be

remanded for the entry of an appropr_iaté order vacating such Contempt Order.

REQUEST FOR ORAL ARGUMENT

Appellant requests that he be permitted to present oral argument.

NOTE REGARDING PARTIES

Although the Petition for Appeal herein was served upon Grant County
Prosecuting Attorney Dennis V., DiBénedetto, Mr. DiBenedetto has advised the
undersigned that he consulted with the Clerk of this Court and that, since he was not
involved in the Cifcuit Court proceedings herein, Mr. DiBenedetto need not appear
further in this appeal. Although The Honorable Andrew N. Frye, Jr., has not made
" an appearance in this appeal, a copy of this Brief is being served upoﬁ Judge Frye as

a party-in-interest,
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HARRY A. SMITH, I
W.Va. State Bar ID #3466

Counsel for Appellant Charles Kimble

Jory & Smith, LC
P. O. Box 1909
Elkins, WV 26241
304-636-3553
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CERTIFICATE OF SERVICE

I, Harry A. Smith, III, counsel for 'Charlés Kimble, Sheriff of Grant
County, do hereby certify that on this date I served a true copy of the attached Brief
of Appellant Sheriff Charles Kimble upon The Honorable Andrew N. Frye, Jr,,
Judge, 21st Judicial Circuit, by depositing true a copy of the same in the United States
Mail with sufficient postage attached thereto, addressed as follows:

The Honorable Andrew N. Frye, Jr.
Judge, 21st Judicial Circuit
Grant County Courthouse
P.O. Box 446
107 Grove Street
Petersburg, WV 26857

Dated at Elkins, West Virginia, this the 2** day of August, 2005.

| HARRY A. SMITH, 11
Jory & Smith, L.C.
- P. Q. Box 1909
Elkins, WV 26241

(304) 636-3553
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