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L. NATURE OF THE PROCEED[NGS AND RECOMMENDATIONS OF TI{E
HEARING PANEL SUBCOMMIT’I‘EE L

The Respondent does not drsagree wrth the Lawyer Drscrphnary Board’s s recitation of the_ o
- facts related to the hrstory of this matter.. However, he believes there are omissions that should
be brought before'the Cour‘t- These are ' | | o
1 The Respondent requested a subpoena on April 20, 2009 for his personal phys1clan, Dr.
Wilber Sme for whom he requested a subpoena in the prevrously scheduled heanng No
: subpoena was issued. | |
2. The Respondent renewed his rnotlon for a contmuance at the outset of the hearlng on
.May 7 2009, whrch was aga:m demed | |
3 The Respondent-ﬁled a motion to angment the record, with proof 'that he was appointed _‘
' counsel On every case, prior to October 10 2006 submitted for payment to DCC that hrs
former employer, Deborah Lawson, testified that the Respondent had not represented the |
client in question. Exhrbrt 1 |
| " IL RESPONDENT’S EXCEPTIONS |
Exceptlon 1. The Panel’s refusal to continue the proceedmgs to allow the Respondent’
physrcran to testrfy aﬁer the Respondent had requested a subpoena v101ated hrs Due Process , |
nghts | | | " |
Exceptlon 2. The Panel’s mterpretauon of the nature of the Respondent’s st1pulatlons does not
comport with those of the Respondent. | | |
Exception 3. The Panel was arbitrary in its interpretation of the Respondent;s medteal records |
) . and the prior testrmony of the Respondent s physman, partrcularly in hght of thexr recommended
< N %
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III STANDARD OF REVIEW
The Respondent agrees that the standard of rev1ew is- de navo
W FINDINGS OF FACT
. The Respondent does not dtsagree w1th Findings of Fact 1-7. Wlth respect to ﬁndmg of
| Fact 8, it should be noted that Ms. Lawson testified that all of the Respondent’s case files on the
disputed ‘clients, .pr'ior to October - IO, 2006 .were- exaxnined. 'Furthermore, the Respondent
be_lietes_that gtven the proof presented to the Panel in his Moti_on to Augtnent the_Record that he
s e'ntitled to have a finding of fact that 100 percent of the clients associated with the cases
submltted to DCC for payment pnor to October 10 2006 were the Respondent’s clients. Finally, -
it should be noted the Respondent testified that he was unaware the he was to send requests for
reimbursement to the various circuit courts for rennbursement, and assumed that DCC was |
. submitting thern. _ | B _ - | ' | |
| With respect to Finding, of Fact 9B and 9C, the Respondent that the evidence clearly -
suppotts prefacing each finding with “Subsequent to Oetober 10 2006”, With respect to ﬁndmg
o (D) the Respondent submlts that no. ewdence exists to support the ﬁndmg ‘The ODC counsel '
did not call a smglc witness frorn the Respondent’s former faw ﬁrtn nor produce one shred of ‘

| evrdence to support the ﬁndmg The snpulatton with regard to thls ﬁndmg was that at least on

one occasion CMZ staff attended a chent heanng for one of the Respondent s chents who were

| court-appomted. _Wlth respect to finding 9(F)-%(G), the R'espondent never made a knowmgly
. false representation to DCC. The Respondent stipulated that'inaecurate representations were
' 'made to DCC after October 10 2006 Wlth respect to ﬁndtng 9(H), the testnnony of Mr Traylor- -

mdtcated ‘that DCC had revoked the agreement He also tesnhed that in all hkehhood DCC



would enter into & new agreement' with the Respondent. There is & new agreement and the
complamt has been dlsrmssed by consent
V. DISCUSSION

t Exceptlon 1. The Panel’s refusal to contmue the proceedmgs to allow the Respondent’
physician to testify after the Respondent had requested a subpoena violated his Due -
Process rights _ . o

From the outset. of these proceedmgs, the Respondent has made it clear that hxs only.
'_ 'defense is h1s medlcal condltron durmg the perrod when hrs alleged v1olat10ns of the West
Vzrgmza Rule.s' of Proﬁzsswnal Canduct As he pointed out in his March 1, 2009, |

"RESPONDENT'S ANSWER TO THE MOTION OF THE OFFICE OF DISCIPLINARY
COUNSEL TO EXCLUDE OR LIMIT TESTIMONY OF‘ WITNESSES - AND/OR

DOCUMENTARY EVIDENCE OR TESTIMONY OF MITIGATING FACTORS AND OR:
MOTION FOR A MORE DERFINITESTATEMENT OF MITIGATING FACTORS', - -

“the issue of the Respondent’s mental impairment had been raised with e and the Panel
consistently since he was irxitially made aware of the complaint. Consequently, the Respondent

believes that h'e was denied Due Proces's when his request for a continuance to allow his

. phys1clan an opportumty to testlfy before the Panel was demed

ThlS Court has stated that “'[a]s1de from all else, due process means ﬁmdamental

- fairness.” Pmkerton v. Farr, 159WVa 223, 230 220 SE-2d 682 687 (1975) It seems to the T

| Respondent that the Panel was ﬁmdamentally unfalr in denymg h1s request to a.llow his physrclan.._' L

to testlfy on hrs medlcallmental cond1t10n given that the respondent was a falrly mexpenenced o

- lawyer, who of necessrty represented hrmself in an area of the law w1ﬂ1 wh10h he was totally '
unfarmhar, the Respondent represented to the Panel that he was-cogmtlvely impaired, and

supported it with medrcal evrdence, in addltlon to the fact the lie was unable to meet almost all. .
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| 'The Pa‘nelx agreed to "admit.thedeposition ot‘ Dr.: Sine m its'entirjety, making it the only
. medical opinion in eﬁdenee During h1s opemng statement at his heanng, the Respondent' |
asserted that he should be entltled to the most favorable mferences that could be drawn from the
transcrlpt of the depos1t1on and supportmg ev1dence The Panel failed to draw favorable |
mference that could easﬂy have been drawn ﬁ:om the transcnpt | I

' Exceptlon 2. The Panel’s mterpretatlon of the nature of the Respondent’s stlpulatlons, does
-not comport with those of the Respondent

'The only ertors that the Respondent stlpulatmg to havmg made on clalms subm1tted to - "

DCC before October 10, 2006, were two mlstake'n case numbers. The record clearly shows that .
every oli'ent- t‘of whom the Respondent subniitted clairns, including those submitted under an - o
. incorrect case number, were, in fact, 'court-appointed'_ clients. Flnthermore, to the extent that
thesel sﬁpdiations were used as a basis to suppoft- ‘Conclusionsllof Law to the eﬁeet ‘t'hat the
Respondent had violated West Virginia Rules of Prof‘essianal Conduct does not comport with
the Respondent’s. intentions, or memory of that to which he was stxpulatmg If any ‘other
'mterpretatlon can be drawn, the Respondent asserts that they lend support to his cla1m that he. N
- was not capable of adequately defending hjmself L
o Ex'cé'pno‘n '3' ’ The'Panel wis arbltrary in thelr lnterpretatlon of .th'e Respondent’s nledlcal, L

_records and the prior testlmony of the Respondent’s phys1c1an, partlcularly in light of their =
recommended sanctlons L _ ' g

The pnmary thrust of the Respondent’s 'exceptxons to the Panel’ s report is thelr
E recoznmended sanctions. H1s personal physman and psychlatnst testxﬁed that he should not
have been practlcmg law during the period that led to the instant charges _The Respondcnt’ ¥
. 1 level of nnpanment was such that in h1s physxc1an s oplmon he should not have beenl

practlcmg law durmg the\relevant tuneframe of the present charg%s and should not have-



been practicing law at the txme of deposition, which ocourred ‘m January of 2009. (See Joint
‘ E:dnbn 19 Sine Tmnscrgvz‘ Bates Nos 1318 1319 1325- 1348)

The Respondent beheves that the ev1dence supports gmng greatest welght to h1s ) o

. mentai Jmpamnent in determmmg what sanotxons, if any, should be lmposed on hlm The '

Respondent subrmts that hls cncumstances were somewhat analogous to those con31dered by:‘
thls Court in Lawyer Dzsczplma;y Bd, v. Dues, 218 WVa. 104, 624 S.E. 2d 125 (2005) In_
refusmg to adopt.the sanotxons proposed by the Lawyer D1solp1mary Board the Court sat . -
down a four-prong test for determmmg Whether a mental 1rnpa1rment should bea nutxgatmg
factor:
| “Ina lawyep disciplinary proceeding, a mental disability is

‘considered mitigating when: (1) there is medical evidence that the

attorney is affected by a mental disability; (2) the mental disability

caused the misconduct; (3) the attorney's recovery from the mental

disability is demonstrated by a meaningful and sustained period of

successful rehabilitation; and (4) the recovery arrested the

misconduct ‘and recurrence of that misconduct is umlikely.” -

Syllabus Point 3, Dues, Supra :

Applymg this test to the Respondem’s mental dlsablhty shows a sumlar fact pattem As :
to the ﬁrst prong Respondent Dues was d1agnosed with severe depresszon pnor to hlS '
msoonduct This’ respondent has been dzagnosed vnth severe deprecsmn, a sleep dxsorder,
ADHD PTSD and oogmtlve analrment pnor to hxs misconduct [Jomt Exh1b1ts 19—22]

W1th respect to prong two, Respondent Dues exhlblted the eonduct that formed the ’
bas1s for the ethical complamt occurred “after the respondent was’ d1agnosed with severe' .

depressmn Th;s Respondent beheves the ewdence before the panel elearly shows that the

alleged mxseonduot m thlS case occurred aﬁer the Oetober 19‘]’ 2006 meldence that resulted o

the Respondent bemg dlagnosed mfh severe depresmon, a oogmtlve deﬁcxt, and a severe sleep '

disorder. Moreover, the alleged mlsoondoct occurred after the Respondent was heavxly
, ; . g s ‘ L o



- medicated, and had his rnedication cbanged on almost a weekly basls. ' Althou@ the Respotldent_
had been practicing for a little over a year when this'complaint was filed, there was only one._-
" complamt related to farlure to commumcate appropnately wrth a clrent, whlch was d1sm1ssed by
'OCD The Respondent qult takmg all of the drugs prescnbed for him in ea.rly March 2007 and
gradually mtroduced new drug regimens begmnmg in the fall of 2007 No complamts or
- malpractice acttons ha__ve been filed a‘gamst him in the three years that have expired since the
o pl-esent cornplaint was subrnitted. The Respondent would also note that prior to his adrni‘ssion to
 the bar he'spent thirty-one years in the service of our country with an mpeccable record
R -Further, because of the need to maintain an active secunty clearance the Respondent underwent
" numerous background investigations during this penod with no adverse ﬁ.ndmgs ever bemg
recorded.
Related to this area, the Court d1st1ngu1shed Dues from Dzsczplmary Board v. Scott 213
W. Va. 209, 579 S E.2d 550 (2003), whrch OoDC counsel would have this panel adopt In

distinguishing these cases the Court pointed out:

“A critical factor distinguishes Scoft from the facts in the instant case. The
- attorney in Scoft could not connect all of his legal deficiencies, i.e., lying to
... clients, judges, and officers of the court, and falsifying documents, to h|s Bipolar
1l Disorder. Contrariwise, Mr. Dues has presented unchallenged. medical °
- evidence that' his legal deficiencies were. directly connected to the’ "serious’
~ depression that flowed from his physical problems. It -is onIy because of this
direct connection that we are compelled to accord the greatest weight” to Mr

Dues' mental dlsablllty Dues, supra _ ‘
The Respondent believes that the sworn testimony of hls physlcian, Dr. Wilbnr .Sinel, .-
particularly when coupled w1th fact tlrat t.here was no nlisconduct prior o Octobe.r'IO"l | directly
lmks his unetlncal behavior to h1s mental nnpaument Th1s is ev1denced by Dr. Sine’ s answers

to a number of questlons from Ms Hmerman s where he made it cLear that the Respondent was
~ . <
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nientally impaired and that h1s miscondubt was» completely consistent w1th the mental
impairment. (Joint Exhibit 19, Sine Transcript, supra Bates Nbs.- 1333-1340)_ |
'Prong three of the Dices test looks at -Whether the attorney‘s reoovery frorn the mentall
d1sab111ty is demonstrated by a meamngful and sustamed penod of successful rehablhtatlon :
The Respondent’s rehabilitation began in early March of 2007 and w111 in all llkehhood, be
ongoing throughout the remainder of his life. Dunng this time, the Respondent was
' untreated for a penod of about s six months due to lack of insurance. He retumed to treatment
with Dr. Sine in September of 2007 and has remained in Dr. Sme S care. Dunng tlns time,
\}arious drug combinations have been used to treat htS depresslon, ADHD and sleep disorder.
While not all of the Respondent s symptoms have 1mproved, partlcularly in the areas of
| short-tenn memory and concentration, he has only experienced one eplsode of the blackout |
type symptoms he was experiencing in late 2006 and early 2007. The .Respondent is
‘ . | currently taking Adderal for his ADHD Tofranil (irnipramine) for_ his sleep disorder and
| depressron, and drugs to treat h1s arthritis and thh blood pressure.

~ The forth prong of the Dues test focuses on Whether or not the recovery arrested the

o ;:_fmrsoonduct and ) recurrence e of tht mrsconduct is unlikely In thrs tegard, the Respondent pomts S

o the fact that there has been no reoccurrence durmg the nearly three years that he has been

practicing law_ -since this complamt- was _ﬁled. However, durmg ﬂ'llS time the Respondent has' '

carned a relatively -small 'caseload,'_eurrently has only two active cases. The Respondent made

this choice beeause his recovery has not progressed to the point that he has conﬁdence that his

mental Mpdhent would not aﬂ’ect his ability to-give his clients the 'level_of, repreSentation _they e
. : ‘ .

deserve, and the profession demands. - . ~

R
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With respect to the welght to be given the Respondent s mental chsabﬂtty, the Court set

forth the followmg gutdelmes in Dues

“If the offense is proven to be attnbutable solely to a [mental] A
disability ..., it should be given the greatest wezgkt If it is s
principally responsible for the offense, it should be given very - -
great weight; and if it is a substantial confributing cause of the -
offense, it should be given grea: weight. In all other cases in which

,the [menta]] disability . . . is considered as mmgatmg, it should be
glven little weight” Dues supra ,

The Respondent beheves that the fa,cts in his case warrant the greatest wetght be g1ven to l:us .

mental chsa’mhty In support of ﬂns the Respondent would pomt out that his mtsconduct was . -

N Inmted toa relatlvely short tlme at the hexght of his i nnpanment There were no mcldents before'

or aﬁer thts penod, and although temporal contlgmty does not prove a cause and eﬁ'ect»

_relatlonshlp, it creates a sttong assumptxon that a cause/effect relationship exists absentfany :

evidetlee to the contrary. Moreover'.Dr. Sine testified that the behavior that constituted the

4 Re_spondent’s misconduct was entitely consistent with his mental disahility. Sine #Mcrt;ot,
supra. | _ | | | |

The Respondent 'doesn’t believe that th‘e:te were any aggravating circumstances. ’l:he

Imsconduct was & result of the Respondent’s montal disability, and nothmg else. 'I'he respondent

would pomt out that isa matter of publlc rccord that aﬁer bemg ﬁred by the PD he oontmued to o

represent aIE of hxs ehents w1th felomes pro boro, travehng between Morgantown and Charlesi -
Town at hts own expense Moreover at any given tune over the past two and one half years, a
hlgh percentage of the Respondent’s cases, mcludmg his few current chents were undertaken on

‘a pro bono basis.

As for mmgatmg factors, the Respondent’s mental dlsablhty is obvu)usly the faetor to

": Whlc}l the most welght. The other factors that are most relevant are the fact that not a smgle

11



client _sﬁtfered from the "Respondent’s‘. 'n.tliscoddulct, and to. date the Respondent héts made
.rest'ituti-o.n of approxhnately'$32, 000 to DCC Shortly. after the hearinéthe Responderit an
| 'counsel-'t'or DCC agreed to rejrlstate the'eettlernent egreement,_ w}uch he (éoﬁrlset for DCC) had
tenhineted in Juhe 2007. Presently the Respohdent_ is repaythg DCC‘et'lthe rate of $2.,000 per |
_mor'lth.- . | L o |
VL Sanctlons

A three-year Suspensmn of the Respondent s law lloense is not.an approprrate sanctlon
It would not serve as a deterrent to other lawyers or bolster the pubhc s conﬁdence in the legal :
professwn and it would hkely end the Respondent’s legal career, glven his age. The '
Respondent’s behav10r that could otherwme be charactenzed to be rmsoonduct was a result of lusj
mental drsabxhty that he in no way brought upon himself, No sanction that can be 1ev1ed upon

. the Respondent can keep other lawyers from experiencing }us plight.

The Respondent has confidence in the wisdom of this Court to decide the sanctions, if
~ any, that should be 1ev1ed against him. He fu]ly mtends to maintain small, limited practice of
law 1f and when this Court allows hlm todoso. ' '

- John WCavendrsh ‘ A

Pro se
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' CERTIFICATE OF SERVICE

This is to cemfy thatI John M. Cavendmh Respondent, have on thls day, the 11th day of -
Januazy 2010 served a true copy of “RESPONDBNT‘S BRIEF.” to D1sc1p]mary Counsel |

Andrea J. Hinerman, by Emaﬂ attachment at ahmexman wvodc@suddenhnlanall com, and by

first class U.S. Mail.
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