~ INTHE SUPREME COURT OF APPEALS OF WEST VIRGINIA

SIATEOF WEST VIRGINIA . _ - |
- Appellee _: U L E

; AR | § B JAN 54)
'HARRYDAVIDLEONARD R -
o ' RQRYL RH‘:’I' CLERK

- SUPREME (‘OUP‘T OF APPEALS -
l mwmwm:w 5

Appellant

_ REPLY BRIEF OF APPELLANT HARRY DAVID LEONARD -

* Bric J. Holmes (8557) T Kevm C. Harris (8814) |
- Law Offices of Harris & Holmes PLLC Law Offices of Harris & Holmes PLLC

o 111 West Main Street .~ = . 111 West Main Street-

- Ripley, West V1rg1n1a 25271 e Ripley, West Vlrglma 25271
(3043727004 3043727004

|  Counsel for Appellant




' TABLE OF CONTENTS .

TABLE OF AUTHORTIES ................................................................................ 3
L REPLY oot et et 4.7

AL APPELLANT S REPLY TO APPELLEE’S ARGUMENT THAT -
~ THESTATE’S FAILURE TO PRESERVE THE 1:58 VOICE,
- MATL DOES NOT JUSTIFY. ACQUITTAL |

B, APPELLANT' S REPLY TO APPELLEE’S ARGUMENT THAT THE =

* . TRIAL COURT DID NOT ABUSE ITS DISCRETION IN REFUSING. .~

TO ADMIT EVIDENCE OF PREVIOUS ACTS OF DOMESTIC =~ .
~ VIOLENCE BY ANITA BUTCHER’S HUSBAND TO IMPEACH MS. S
'BUTCHER S CREDIBILITY ' o : : o

- C. APPELLANT S REPLY TO APPELLEE S ARGUMENT THAT THE '

TRIAL COURT’S DECISION NOT TO INSTRUCT THE JURY ON B

MANSLAUGHTER DID NOT CONSTITUTE AN ABUSE OF
o DISCRETION :

II CONCLUSION



. TABLEOFAUTHORITIES

Stare v. Osakalumi, 194 W.Va. 758,461 SE2d 504 (1995) 4
- WVa C‘onst.‘_Aft._ III§§ ]_0 and 14 o - 5

 Riles:

CUWFRE43 s



I REPLY

CA APPELLANT’S REPLY TO APPELLEE’S ARGUMENT THAT
- THE STATE’S FAILURE TO PRESERVE THE 1:58 VOICE -
* MAIL DOES NOT JUSTIFY ACQUITTAL '

B 1n an attempt to d1tterent1ate th1s case from State v Osakalrrmr 194 W Va 75 8
.. . (1995) the Appellee ar gues that the State dld not have sole possessron of the v01ee mall
- evidenve ano tne blaLe played hilog role i} the destructron of the vorce maﬂ ev1dence |
Although the State did not have sole po.ssessro—n of the.vorce mall ev1dcnce in thts case, it -
faded to take the approprrate steos to nreserve the. evidenc e | ,rthermore, the Sta‘re -
: .constructlvely destroyed the ev1dence by farlmg to record it. Thrs neghgence Was car11ed
? out desprte the fact the State was aware of the reccrdmg for nearly two weeks At the " . -
very least the State could have recorded the voice mall v1a a hand held cassette recorder | - g | e | |
Add1t10nally, the Appeliee argues that it was 1ncumbent upon the Appellant to ' | |
B proffer ev1dence at trral that atest ex1sted to deternune whose voree Was on the voice
-ma1l 1ecord1ng Although evrdence of a test was admttted in Osakalumz proffermg such
) _' a. fest 1s not a requlrement of the Osakalumr balancrng test whlch has been set forth n .. '_ o
both the Appellant’s and Appellee s brlefs The Appellee also ar gues that the State
would have had as 111uch to gam from the v01ce mall recordrng as the Appellant Perhaps |
7' 50, but that cannot be determmed based upon the neghgence of the State. |
As prevronsly stated in Appellant s brief, the trlal court erred by not dlsrmssmg
the case desp1te gross neglrgence on the part of the ] ackson County Sherrff’ S Department.
At the very least the trral court farled to properly apply the Osakalumr test in th1s case 3
and drd not even offer a Jury 1nstruct10n regardmg the s1gn1ﬁcance of the erased messarge." -

' Tlns was a tremendous blovv to the defense of Mr Leonard Wl’llch vrolated hrs nght of



. ,

| due process under W Va Const Art III §§ 10 and 14 The tr1al was S0 fundamentally
- unfalr as a result of the admrssron of evrdence regaldrng the destroyed message that the

Appellant is entrtled to a new trral

-_ B. B API’ELLANT’S REPLY TO APPELLEE S ARGUMENT THAT |
" THETRIAL COURT DID NOT ABUSE ITS DISCRETION IN.

REFUSING TO ADMIT EVIDENCE OF- PREVIOUS ACTS OF o
 DOMESTIC VIOLENCE BY ANITA BUTCHER’S HUSBAND TO '
" _IMPEACH MS. BUTCHER’S CREDIBILITY .

| Cens1der1ng the 1mp0rtance of Amta Jo Butcher’ “ear:witneSS testi.rnony,” the '_; ._
' Appellan‘r shOle have b en allowed to show through testlmony and photogranhs that s
o Anrta J 0 Butcher had been abused as a result of her relatronshrp wrth I—Iarry Dav1d |
_ _Leonard. llad _t_hrs_ testrmony bee‘n allowed, the Jury _woul_d hav_e _been_ able tot we_lgh .
o Whether Mr-s ..Butcher"‘s- testlmony had a propensity f’ort truth or v\rhether' it \vas-inﬂuen_ced E
by the relat1onsh1p vv1th her husband who was aware of her relatronshrp wrth the. -

defelldarrt Both the testrmony and photographs were relevant and probatwe to the facts '

in th1s case Therefore the trlal court s denral of this evrdenee was an abuse of drscretron s

The Appellee argues that Appellant § tesumony regardlng the abuse of Amta J oe o
_ .'Butcher was hearsay and defense counsel fa1led io argue any exceptrons to the rule thus
- wa1v1ng any objeetmns However the trial coult s rejectron of photographrc evrdence :
and testrmony regardrng the same vvasmtlnn'the-purvrew of W. Va. Rule of Ev1dence
N 403 and did not necessnate a hearsay objeetron on behalf of trial counsel | The |
g photographlc evrdence as well as testrrnony could have shown that Buteher was' forced to.
| testlfy agarnst the Appellant because she was afrald the sarne abuse dernonstrated by the. |

o photos and. ev1dence would accur to- her agaln 1f she testrﬁed othervvlse o



. read to the Jury (Appellee S Brlef at 27) However he also expressod that he did not w1sh o _ ‘
' second degree murder charge was 1ead to the j Jury because the trral Judge decrded that
._ degree murder Sn‘nrlarly, ev1dence exrsted for a potentral conv1ctror1 of Voluntary
'manslaughter but the charge was never grven to the j Jury. Furthermore 1t appears as.
' though from the dralogue between the prosecutor tr1al ]udge and defense counsel that

supports (R. at -263 0—263 8)

- '1nstruct1on on voluntary manslaughter was’ warranted and necessary However desp1te

C. - APPELLANT’S REPLY TO APPELLEE’S ARGUMENT THAT
.= THE TRIAL COURT’S DECISION NOT TO INSTRUCT THE = -
. JURY ON MANSLAUGHTER DID NOT CONSTITUTE AN ABUSE
OF DISCRETION o

The Appellee ar gues that the Geneva Leonard S eavesdroppmg could not been an B o

act of gross Drovocauon and a s1ngle mmd t of avegdlgppiﬁg. is.ﬁgt'sulﬁ clentto

o provoke a reasonable person to krll (Appellee S Brref at 26 27). However the Appe]lant .

subnnts that thrs isa quest1on for a 1urv Unfortunatelv the jury r—'_ver h,’d_the

B '_ ' opportunrty to malce that determlnanon in thrs case because the j Jury was never afforded a’

volunta_ry rnanslaurrl ter verdic‘r optron or Jar ¥ 1n uc tion.

The Appellee po1nts out that aga1nst the advrce of counsel the Appellant |

a expressed to the trral judge that he d1d 1ot w1sh to have a voluntary rnanslaughter charge S

o have a second degree 1nu1der charge read to the ~]ury (R at 2630) Nonetheless the

there was evrdence in the case that eould lead a Jury to convrct the Appellee of second

regardless of the Appellant S wrshes the 1nstruct1ons must be g1ven for what the evrdence

Based upon the evrdence at tr1a1 whrch is detarled in Appellant’s brref an

'objectrons from defense counsel the trlal Court refused to 1nstruct the jury on a Voluntary

-manslaughterﬁndrng SRR _' B : T o o '



B that there is no ev1dence that would support a jury verdlct -on voluntary
- manslaughter, therefore the Court will-charge the jury on ﬁrst degree murder and
- second degree murder and obvrously the opportunity is there for the j jury to find
. first degree murder without a recommendation of mercy, first degree murder wrth .

4 recommendatlon of mercy, second degree murder and not guilty.

For the record, the Court will nete Mr. Leonard’s objectron to the Court s

o determrnauon in thrs matter " [R. at 263 8].

) In post trral motrons the tnal ]udge n thls case referred to hrs decrsron not to offer

a voluntary 1nanslaughte1 optron by statrng

‘ R | 1nd1cated that havmg reﬂected on the issue I drd not feel that there was any
" evidence in the case and the events there was no evidence i in the case that would permrt n
“the Court to prOﬂorly struct jury ‘on manslaughter. C()uuary to the argument of the =
defendant, ‘the Court did’ feel that there was evidence that reasonable’ minds could .

conclude that a verdict of murder-in the second degree was. appropriate and the Court

1nst1ucted the jury on; therefore murder n the first degree nrurder in the second degrec'-

and not gurlty (R at 787)

The jury had an- optlon to come back Wrth a verdict not only of not gurlty, buta:

lesser 1ncluded offense to murder in the first degree and that being second degree murder, -

The fury elected not to come back with second degree murder and on the contrary found

the defendant guilty of murder in the'first degree Therefore, the Court is convinced that -

the Court’s action in 1nstruct1ng the j Jury on the potentral Verdrcts was appropnate R

S (R at 787,788)

Clearly, the trlal Judge had 1easoned a manslaughter 1nstruct1on was not necessary

because a second degrec murder optlon was avarlable to the Jury In thls case, the trial
-_ court was requested by defense counsel to grve a manslaughter charge to the Jury based

| upon evrdence pr esented at trial. Therefore the trral court was requ1red to g1ve the |

| manslaughter 1nstruct10n By the trrd court not grvrng the 1nstructron the Appellant Was ..
: not afforded the opporturnty for the Jury to have an optlon in convrctlng hlm of a 1esser

'offense whrch could have rnaterlally affected hrs trme of i 1ncarcerat10n Therefore the

trial court cornm1tted reversible error. -



CONCLUSION

The tr1a1 court s faxlurc to conduct the apphcable test set forth by tl'us Court to-
determme Whethe1 the destrucnon of ev1dence obtalned by the State would have been'.
| prejudunal to the Appellant 1ts fzulure to allow ev1dence that a key state WItIIGSS had .
motwe to falscly test1fy agamSL the Appellant and 1ts fa1lure to gtve an opt1on of
- -1_ voluntaty rnanslaughter to the Jury prejudmed the Appellant and demed the Appellant
E ‘Suppo1t for hiS defense As pre\nously stated the record below requ1res 1eversa1 of the o
' - ' 'c1rcu1t court’s Judgment of con\ncuon and 1ts sentence and remand o that court for a
new Lnal
" Respectfully subnntted J; anuary 4 2005
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