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IN THE STATE OF WEST VIRGINIA SUPREME COURT OF APPEALS

At Charleston
DANIEL JONES AND CHRISTY JONES, )
| )

Flaintiffs/Appeliees, )

) .

V. 3 Appeal No.:

31785 & 31786

o )
WEST VIRGINIA STATE BOARD OF )
EDUCATION; STATE SUPERINTENDENT )
DAVID STEWART; MARION COUNTY )
BOARD OF EDUCATION; MARION COUNTY)
SUPERINTENDENT THOMAS LONG; )
AND WEST VIRGINIA SECONDARY )
SCHOOL ACTIVITIES COMMISSION, )
)
Defendants/Appellants. )
| )
)

REPLY BRIEF OF APPELLANT, WEST VIRGINIA
SECONDARY SCHOOL ACTIVITIES COMMISSION

For reply to Appellees’ brief, the Appellant West Virginia Secondary
School Activities Commission adopts the arguments set forth in the brief of the
Appellants West Virginia State Board of Education and State Superintendent
David Stewart, the Amicus Curiae brief of the West Virginia Federation of
Teachers, AFL-CIO, the Amicus Curiae brief of the West _Virginia Education
Association, the Amicus Curiae brief of the West Virginia School Boards
Association, and the reply brief of the Appellants West Virginia State Board of

Education and State Superintendent David Stewart.

In addition, the Appellant will briefly respond to Appellees’ brief, in the

order in which Appellees discuss the issues.




I

Participation in interscholastic athletics is not an
available educational resource as that term is used in
West Virginia Code §18-8-1(c)(3).

The Cu’cmt Court erred in finding that the Rules of the West
Vi 1rg1ma State Board of Tducation and the WVSSAC hmltmg participation
in interscholastic athletics to enrolled students denies home-schooled
students an available educational resource in violation of West Virginia
Code § 18-8-1(c)(3).

Appellees contend in Section I-A of their brief:

“Every chﬂd in West Virginia enjoys an equal
entitlement to the best education we can reasonably
provide.”

[t is undisputed that West Virginia’s Constitution mandates a thorough and

efficient system of free schools for the benefit of all citizens.

In Section I-B. of their brief, Appellees contend:

“Home schooling is a state sanctioned, supervised
and supported public education alternative to the
traditional classroom.”

There is no dispute that West Virginia pérmits parents to satisfy the
truancy faws by home-schooling their children as an alternative to the

traditional public school classroom.

In Section I-C of their brief, Appellees assert:

“Interscholastic athletics are a valuable component
of a thorough and efficient education.”

The WVSSAC exists to promote interscholastic athletics and band
activities, and therefore would not dispute that interscholastic athletics are

a valuable supplement to our educational system. Nonetheless,




- “Participation in non-academic extra-curricular
activities, including interscholastic athletics, does
not rise to the level of a fundamental or
constitutional right under Article XII, §1 of the
West  Virginia Constitution. Therefore, its
regulation need only be rationally related to a
legitimate purpose.”. Bailey v. Truby, 174 W. Va. 8,

b la B! bYa%s]

17,321 8.E. 2d 302 (1984).
Appellees assert in Section I-D of their brief:

“By denying home-schooled  students any
opportunity to participate in interscholastic
athletics, Appellants are unreasonably withholding
an available education resource in violation of West
Virginia Code § 18-8-1(c)(3).”

This assertion amounts to a leap of faith that does not logically follow

from Appellees’ arguments set forth in 1A, 1B, and 1C,

That West Virginia’s Constitution provides for a free school
system, which must be “thorough and efficient”, that home-schooling is a
statutorily permitted exception to the mandatory attendance laws, and. that
interscholastic athletics are a valuable supplement to our educational
system does not lead inexorably to the conclusion that interscholastic
athletics is an “available educational resource” as that term is used in West
Virginia Code 18-8-1(c)(3).

The Circuit Judge below was very tentative in his conclusion that
interscholastic athletics is covered by West Virginia Code 18-8-1(c)(3),

holding in Conclusion of Law number 8:

“Therefore, it is arguable that the coaching and the
facilities that are available to a student athlete could
be considered an available educational resource
within the meaning of the aforementioned statute.”
(Emphasis added).
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The Court below likewise made a leap of faith from the rather
tentative Conclusion quoted above to Conclusions of Law numbers 9 and

10, which provide:

“9. The view that coaching and facilities are an
educaiional resource within the mediing of West
Virginia Code §18-8-1(c)(3) is supported by the fact
that, as the Plaintiffs correctly note, wrestling may
provide Aaron with scholarship opportunities at the
college level. :

10.  The Defendants have breached their statutory
duty under the above-quoted portion of West
Virginia Code §18-8-1(c)3) by failing to make
interscholastic sports available to Aaron.”

Th_e holding by the Circuit Court below stands alone. West

Virginia Code §18-8-1(c)(3) has been the law of this State for a numbér of

vears. The pertinent portion of the statute provides:

“The county superintendent or a designee shall offer
such assistance, including textbooks, other teaching
materials and available resources, as may assist the
person or persons providing home instruction
subject to their availability. Any child receiving
home instruction may upon approval of the county
board exercise the option to attend any class offered
by the county board as to person or persons
providing  home instruction may consider
appropriate subject to normal registration and
aitendance requirements.”

That statute, and the regulations promulgated thereunder, have
been consistently interpreted by the State Board of Education in a manner
which does not include interscholastic athletics as an available educational
resource. Appellees and others similarly situated have for a number of

years attempted to persuade the Legislature to amend the statute to provide

that home-schooled students would have the right to participate in



interscholastic athletics. The Legislature has consistently refused to m_aké

the change.

In summary, the executi{}e branch agency of state government
charged with the execution of public school laws has consistently
interpreted the statute in qiiestion as not permitting participation in |
interscholastic athletics by home-schooled students. The legislative
branch of government has consistently .refused to amend the statute to
change that interpretation. And the judiciﬁl branch of government, with
the exception of the one Circuit Judge who decided this case, has likewise
adhered to the plain language of the statute, the interpretation given the
statute by the agency charged with its execution, and the legislative intent

evidenced by the refusal of the Legislature to amend the statute.

Appellees contend that a number of other states permit home-
schooled students to participate in interscholastic athletics. To argue that
something could be done, or that it is done by other states, is to invite the
Court to substitute its judgment for that of the State Board of Education
charged with administering our system of public education. The test is not
whether something can be done, and not whether other jurisdictions do
something; instead, the test is whether the rule promulgated by the State

Board of Education is rationally related to a legitimate purpose.

The Circuit Court erred in holding that the State Board of
Education’s rule limiting participation in interscholastic athletics to
enrolled students violates West Virginia Code § 18-8-1(c)(3). The
argument advanced by Appellees in support of the Circuit Court holding

has no support in law, or in logic.



I

The Circuit Court of Kanawha County. erred in
determining that the rule limiting participation in
interscholastic athletics to enrolled full-time students is
an unreasonable regulation. :

I § 1i-A of their brief Appellees state:

“A blanket prohibition that denies a group of students any
opportunity to participate regardless of their individual ‘academic
performance or conduct is over-broad and serves no legitimate
. purpose.”

This proposition is best rebutted by § II-B of Appellees’ Brief, which
states: -

“It is worth noting at the onset that the State and school officials’
interest in the academic of enrolled students is different from the
interest with respect to home-schooled students. School officials
are vitally concerned with the academic progress of enrolled
students because those students attend their schools and therefore
are their responsibility. As such, school officials are free to adopt
the books, curriculum, testing and athletic eligibility guidelines
they believe work best for their enrolled students. Conversely,
home-schooled students primarily are the responsibility of their
parents who choose the curriculum and methodologies they believe
work best for their children. The State’s interest in a home-
schooled student’s academic performance is defined by the home-
schooling statute found at West Virginia Code § 18-8-1. So long
as a home-schooled student is in good standing with the statute, the
State’s interest is satisfied.”

Appellees go on to state that the relief they seek “in no way limits [Appellants]

ability to continue to apply academic requirements for enrolled students.”

Enrolled students have to do more than merely remain enrolled in order to
be eligible to participate in athletics, Appellees’ contention that sb long as a
home-schooled student meets the minimum requirement for academic
performance set forth in West Virginia Code § 18-8-1 that student should be
eligible, clearly is an argument for different academic standards. The argument

advanced by Appellees demonstrates the great difficulty, if’ not impossibility,
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which would be encountered when trying fo impose comparable academic

eligibility requirements on enrolled students and students who are not enrolled in

a school.

Students in a éhemistry class are not representatives of a school in
competition with-another schuol; and-thersfors have g mpact on school spirit.
Likewise, band is a co-curricular activity;‘;{’or which a student receives a grade.
Ahd band membership is unlimited — there is not a set number of {eam members.
In contrast, athletic teams invariably have a set number of team members. For
example, if Aaron Jones is permitted to wrestle in the 98 pound weight class, then

1o other student on the team can enter a maitch in the 98 pound weight class.

Testimony regarding the experiences of Aaron Jones are purely anecdotal,
and do not constitute a sufficient evidentiary basis to support any conclusion

regarding the effect participation by home-schooled students would have on

“school spirit or diseipline.

When faced with a similar challenge in McNatt ef al. v. Frazier School
District et al., the United States District Court for the Western District of

Pennsylvania held:

“[A] Rational relationship is all that is required for the Frazier
School District’s policy to pass constitutional muster, and the
Court need only determine whether the school district's policy
bears a rational relationship to a legitimate state interest. In
making this determination, it is not for the Court to judge the
wisdom, fairness, or logic of the school’s policy. The Court’s role
is limited, and we merely insure, first, that the school has a
legitimate purpose it seeks to advance and, second, that the policy
it adopted to advance that legitimate purpose bears some
reasonable relationship to it and thus the policy is not wholly
arbitrary. In other words, if there is a plausible reason for the
school district’s policy, the Court’s inquiry is at an end. This is not
a high standard of review, nor should it be.” (page 5 and 6,
unpublished opinion of the Honorable Gary L. Lancaster appended
to Brief of Appellant WVSSAC.)



The legal principles articulated by Fudge Lancaster a-rerap.plicable to this
case. Appellees, by their choice, are not similarly situated with enrolled students.
The rule in. question is rationally related to the legitimate objectives of the State
Board of Edu}cation and the school system of promoting academic excellence,
promoting school spirit, maintaining the integrity of the interscholastic sports
program, the preserving the county’s financial aid through the state aid formula,

and the ability to discipline student athletes.

1L

The Circuit Court of Kanawha County erred in determining

that the rule limiting participation in interscholastic athletics

to enrolled full-time students is violative of the Equal

Protection Provision of Article 3, §10 of the West Virginia

Constitution. '

In Footnote 42 of their brief, Appellees assert that the right to participate
in interscholastic athletics is something more than a mere economic right. TIn
support of that proposition Appellees cite Plyler v. Doe, 457 1J.S. 202, 102 S. Ct.
2382, 72 L. Ed. 2d 786 (1981) ~ the United States Supreme Court decision
dealing with public education, and not the right to participate in interscholastic
athletics. The reliance of Appellees is, at best, misplaced. Plyler v. Doe deals

with the right to a public education; interscholastic athletics is not discussed in the

entire 40 page opinion.

The language from Appéllees’ brief quoted in Section II above
demonstrates that the relief sought will undermine the quest for academic
excellence. To contend that so long as a home-schooled student meets the
minimum requirement to remain a home-schooled student, that student should be
permitted to participate in interscholastic athletics on par with enroiled students
who meet not just the minimum requirements to remain enrolled in school, but the

additional academic requirements which must be met by student athletes, is to



argue for a differeni, and much lower academic requirement for participation by

home-schooled students.

The  Circuit Court conclusion that home- school participation in
1nterscholast1c athletics would not adversely affect school spirit, limit ofﬁmals
ability to malutain discipiine, ot significantly impact school budgets is not
supported by the evidence. Although the efforts of Appellants to develop
evidence on these issues were severely limited by the Circuit Court, nonetheless
there is ev1dence that school spirit is affected when student athletes representing a
school are in fact enrolled students who rub shoulders with their classmates on a
daily basis. An individual who appears only to participate on an athletic team
does not have the same effect on school spirit.  Likewise, state funding for
education in West Virginia is allocated through a formula, the principal
component of which is the number of enrolled full-time students i a county.,
Marion County may be called upon to provide Aaron Jones with textbooks and
other teaching materials, and may be called upon to permit Aaron Jones to attend
any class offered by the County, including chemistry, English, band, or any other
class, but Marion County will not receive any additional state funding even
though it provides this assistance to Aaron Jones, because he is not an enrolled
student. Clearly, the more students who opt to be home-schooled, the smaller the
amount of State funding the county Board of Education will receive. While the
amount of State funding allotted to a county for one student may not by itself be
significant, the significance of its impact on county budgets is directly
proportionate to the number of students who opt to be home-schooled, rather than

'enrolled students,

That the impact of one student not being enrolled on a county’s budget is
slight is no basis upon which the Circuit Court can conclude that permitting
home-schooled students to participate in interscholastic athletics will not
significantly increased the number of home-schooled students, and consequently

have a significant impact on county budgets.



Wlth respect to whether there is a rational basis to treat enrolled students

dlfferently than home-schooled students, Appellants would adopt the reasoning of

the Honorable Gary L. Lancaster, United States District Judge for the Western

Dlstnct of Pennsyivama in McNatt v. Frazier School D:Smcr ef al., a copy of
which is appended to Appellant’s brief,

[ Fe% 2l
Conclusion

The Appellant West Virginia Secondary Schools Activities Commission
prays that the Supreme (“oun of Appeals reverse the decision of the Circuit Courf,

of Kanawha County.

WEST VIRGINIA SECONDARY ACTIVITIES COMMISSION
By Counsel

William R. Wooton

WV STATE BAR 1D #4139
THE WOOTON LAW FIRM
P.0O. Box 2600

Beckley, WV 25802-2600
(304)253-2222
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1l IN THE UNITED STATES DISTRICT COURT
' FOR THE WESTERN DISTRICT OF PENNSYLVANTIA
2 : : '
3 )
| JEREMY McHATT, ot ai.,
Plaintiffs
57 v, :

{
.

2L

Civil Acrtion Mo, g5-03588

-.-—-sw‘u.—.m—-——m-——--—.--—-u.n_——u.--—-

PROCEEDINGS
Transeript of Excerpts of Proceedings held on March 27,
1995, United States District Court, Pittsburgh,
Pennsylvania, befere Honorable Gary L. Lancaster, District
Judge,

APPEARANCES s

.-___-__“__-_-‘
141 For the Plaintifes; .~ By: Falco A. Muscante, Esq.
i5

For the Defendants: By: John Purcell, Esqg,.

15

17
Reported by:

John Wayne Struble,
Official Court Reporter
10178, U.S. Courthouse
Pittsburgh, Pa. 15219
{412} 391-5514

18

13

29

22 Proceedings recorded by mechanical stenography. Transcript

produced by computer-aided transcription,
23 _
24

25
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2 ‘ THE COURT: This ig an action in ¢ivil rights

3 brought under the provisions. of the Civil Rights Bet of

4 1871. 1It's found at Section 42, United States Code, 1983,
Plaintiffs'are Jeremy McNatr, a minor, and his parents,
The plaintiffs llve wikthin the 3urisd1ctlgn of the Frazier
School District; however, ernmy €38 not attend classes in
the district schools. Jeremy ‘s parents have electad to
teach him at home in aceordance wieh tﬁe Pennsylvanla fiome
Education Program which‘is ocutlined at 24 Pennsylvania
Statutes 13-1327,1,
FPlaintiffs have braugh* this action against the Frazier
School District, it's Board of Directors and its
-Superintendent. Piaintiffs are challenging the schosl

15 district's Policy that bars home educated students; 1ike

18 Jeremy, from participating in the schnols interscholastic

17 athletic.prqgram.

is Plaintiffs seek a declaratory judgment that the policy

violates the Equal Protection Ciauqe of the l4th Amendment

20 of the United States Constitution because it denies home
21} educated students the same rights and benefits enjoyed by

22 those students who attend classes in the school district,

23 Piaintiffs also seek injunctive relief,
24 Defandanrs contend :hac barring home educated students

323 from interscholastic Sports does not violate plaintiffs’




12
13
14
fS
15
17
ls
19

20

21

22
23

24

25

3
equal protéction'rights because the thallenged policy bears
a4 rational relationship to a legitimate state interest;
Defendaﬂts also argue that plaineiffg have no cause of
action in tha Pennéylvaﬁia School Code because no prdvisicn
in the code"requires it to admit home sducated children o
interscholastic athletics, |

With the conségt of the parties, the Court, in
accordance with Federal Rﬁle 65(a) (2}, consolidatsd hearing
cﬁ Plaintiffs' motion for prelimirary injunction with the
trial of the merits. The matter was tried without a Jury on
March 27, 1985, ¥or the reasons that follow, the Court
finds in favor ofldefendant and against plaintiffs;

Tha Court haé made certain writtan findings that will
be filed with the clerk of court, These findings include
background information and stipulated fact., Much of this is
mostly of an undisputaed natura, In tge intersst éf time,
the Court will not recite them now. The Court will,
however, make additional findings in this orﬁl Presentation
in conkext. The partiss are to yiew all of the Court's
findings, whether written or oral, as a wholg.

In order to recover under Section 1983, plaintiffs nust
Prove two essential elements., First, defendants deprived
Jeremy of a right securad by the constitutional laws of the

United States and, two, dafendants deprived him of thae

federal right under color of stake law.
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1 The individual defendants in this case at all times

2 actad in their official capacitiag, Moregver, the school

3 districe ig a person within the méaning of be¢t1on 1983 and
4 the policy at issue was officially adopted and oronulgated
1 by the échool dlstfiqt $ decisionmaking body, it's Board of
Diractors. Congequently, plaintiffas have established a
fequisiﬁe color of law element of a Section 1983 claim,

The remaining issue, however, isg whether:the'challenged
Policy deprives plaintiffs of a federally secured right,
Plaintifss dontend that a policy that precludes home
11 educated studﬁn;s from participa ating in interscholastic
12 Sports denies those students equal protection of the law,
13 The Court finds that it dees not.
14 Reduced to its fundamentals, the egual protection
15 clause is a 4 iraction that 211 parsons Elmilafiy situated

16 §hould be treatad alike. Unfortunately, the clause iz

17 @asier to defina than it is to apoly. Nenatheless, the test

i3 developed by the Supreme Court under the equal protection

clause is that a different treatment of classes of persons
20 drawn by a governmental body is valid and wz’l be upheld if
the cla331f1catlon is rationally related to a legitimate

22 state interest.
23 There are two €Xceptions to the rational relatlonship
24 test, First, when a policy ¢tlassifies by race, alienage,

25 national origin or infringes updn a fundamental
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5
constx*ution&l r*gh the policy must pass heightenad Strice
scrutiny, The sane is true when the policy classxf;es by
gender or illegitimacy, tha gclicy must-éass intermediate
scrutlmy.

Neither excanti@n to the rational relationship test
6l applies to this case, howaver, First, the policy does not
7 classify students by race, sex, illegitimacy, alienage or
national origin., Nor is there any other factual basis to

co“clude that honme educate& studants qualify 43 a guspect o-r

10 Quasi suspech class, -Second, the policy does not infringe

11 upon fuﬁdamental rights assured by the Constitution. The

1 right to particivate in éxtracurricular athletic aotlivibiss

13 is nobt a fun damental right guaranteed by the Coastitution.

14 To the extent that the plaintiff argues that a fundamental

15 right i3 infringed by this policy, it anjoys no support in

16 .the law, |

17 For thege reas&ns, & rational relationship is all that

18 is required for the Prazier School District's éolicy to pass
'constitutional musﬁar, and the Court nead only determine

whethar the school district's policy bears 2 rational
ﬁl relationshlp to a legitimate gtate interest. In making this
22 determination, it is not for the Court to judge the wisgdom,
23 fairness, or logic of the scheol's pelicy. The Court's role
24 ia limited, and we merely insure, firgt, that Lthe gchogl has
25 2@ legitimate purpose it seeks to advance and, sacond, that
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the pdlicy ic addpted ko advance that legitimate PUrpose
bears some reascnable relatzonshlp to it and thus the poliay
isg nct wholly arbitrary, 1In other words, if thare is a
plausible reaSQn‘for the school district's poiicy, the
Court's inguiry is a2t an end. This i3 not g high standard
¢f reviaw, nor shsuld it be,

In this casze the school advances as itsg purpose for tha
rule that it seaks to maintain integrity of the |
intera;holast;c Sporis program., This is a legitimate statae
Purpose, a purpose whieh could be compromised if the school
allcwe& students to participats who do net meat the school's
minlmun scholastics, attendance or disc;plznary
requirsments,

Sgecifically, eligimillty is limited to students who
maintain a C-minus average and who are not falling more than
two core academic subjects. The school can menitor the
academic eligibility of students ak least who attend the
school because, first, school educated students are
evaluaszed every nine weeks by report cards issued by their
teachérs.

Additionally, during the athletic seaéon, each student
athlete receives a weekly evaluation which is turned over to
the principal to insure their ongoing eligibility,

The nine week report card evaluates students with a

traditional a through F grading system whlch, obviously, can




0T-12-95 120800 FROM P A 10 13044285431 PU3L/008

8]

eligibility requirements. School educated students alse

[

receive grades on in-class tests, homework, class

7
1) be averaged to determine whather or not they meet the
and experienced teachers and counselors, and the studentig
performance is measured against the performancs of their

I
4” Participation, whigh ig administered and valued by trained
l Peers,

In Lontrast, it would be difficult for the school
district, if not impossible, to determine whether a home
educated student hasg gatisfied the eligibility requirsmants
because; first, home educated students do ﬁot receive a
report card every nine weeks, nor do they receive weekly
f' 13 gvaluations, Home educated students' progreés are not
14 graded on an 3 through ¥ grading system; tharefore, they
i85 Tannot deﬁermine what the average grade would be. Home
18 educated:Students‘ prograss‘is not subjact to periodic tests
17 as are the school students, and the progress is not -
18 evaluated by trained ang experienced educators. The only
- 18 requiredQevaluation is an annual reviev of a student's
,20_ portiolic of work which is not graded,

21 As to attendance, the Pennsylvania Interscholastic

22 Athletic Association has regulations which provide, in part,

23 that a student is ineligible if he migsed 20 days of school
24 in 2 semester. He will remain ineligible for €0 days after

25 the last absence. Frazler School has also adopted a loecal
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1 rula, in addition to the PIAA rule, that kolds that an

‘team nor play in a game of that same day -- scheduled for
4” ‘that same day. ‘These attendance requirements ars,

ebviously, easy to monitor with the school studante, =

1 conkrast, home students are not subject to such attendance
reporting requiremenhs. The parents aré not ebligated'tcz
maintaiﬁ records'ar ¥eport £0 the school his attendancge,
absenteeism, or whekther he was even tardy. They're not
raquited:to maintain this, not even on an annual basis much

less on a daily basis. The Court finds that this lack of

1z accountability could Leéd to the type of abuse that the

13 district geeks to avoid absent this total ban,

14 in éummary, the Court finds that Fraziler School

13 District's policy aof allowing only students who attend its

16| schools to participate in its interscholastic athietic

17 activities is rationally related to a proper state interest;

18 that is, to éssure that the stﬁdents who participaté mest

their eliglbility Tequirements. MThe policy is reasonably

related te advance that policy, that interest, because dus
?i Lo the nature of the home education program it would be

22 difficult, if not impossible, to monitor, with accuracy,

23 whether home educated Students have met the same scholastic
24 attendance regquirements necessary to participats in the

25 team,
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Therefore, we £ind that thers is ‘a rathna’ bagis for

treatxng the tw graups dlfferently and the policy does not

~ violate Equal Protectio n Clause of the 14th Amendment,

In addition to the constitutional claim, plaintiffs
havc alsa asserted a pendent state law mlaim hased upon the
Pennsylvania School Code of 1949. Plaintiffs rely on
Sectiqn_13~1301 and 13-1302,

Théée sections, however, do not provide a cause of
action to plaintiffs, they merely provide that resident
ahildrea of a particular school distriet have 3 right to
attgnd the areas puvlic schools without cost. Frazier
8chool District has not impeded the plaintiffs‘ right under
these provisions and Jeramy is perfectly free £o attend the

Frazler Public Scheol without cos: if they chose to place

onal

b

kim there. However, they chose an altgznat_v- educat
experience for Jersmy. The Court finds this ingeﬁuous that
Plaintiffs who voluntarily elected not to exercise their
statutﬁgy right to have Jeremy attend the Frazier High
School because of their perceptions of tha disadvantage of
School attendancs, ¥et they claim a statutcry entitlement to
the benefits that flow only from attendancevat that same
public school, benefits Ilike representing the school in an
interscholastic sports competition., Plaintiffs' statutory
claim enjoys no auépcrt in law.

Finally, to the extent that plaintiffs contend that
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Jeremy is entitled.to partiéipata in the school district
anrt$ program under the provisions of the home education:

| ticn is equally without merit. The'
enabling legislation thatr created the home education progran
iz silent ag to %hether the resident school district must
afford a home education school student access to its
extracur;icular activities, The Court finds this sllence
significant, for a review of the Act shows that the
legislature did affirmatively obligate the district ko

brovide certain benefits to home educaticn studants,

including the school districe must provide 2 paid school

teacher or administrator with at least two years experience

to perform an annual evaluation of the home student‘'s

In the event the home education

student moves to another distriet, the schoolis curvent -
LY

superlntendent must issue a letter of tranzfer to the new

distriet within 30 days of the parent's request. A school

district, at the request of the parent, must lznd to the
home education student copies of the school district's

Planned courses, text books and other curriculum naterials

appropriate to the student's age and grade level, Had the

Pennsylvania legislature alse intendad to obligate the
scheol district to provide the home educated student with

access to the school's extracurricular actcivities, it could

have simply said so in clear language to that effect.
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3 extracurricular activities in the 1gcal public school, it je
4.. Up to the Pennsylﬁania legislature to say so, not tha
5 federal courts,

Finally} I am not unsympathetic rag the plantiffg:®
ca2use; howevar, Simply bacauss the Court can envisign_a less
'harsh alternativs Lo the school's policy to insurs tha
integfity of its interScholastic Sports progran does not
mean that the policy defendans has chosen viclakes the

Constitution, The Constitutional question is the only cne

of the applicable case law and fuli Cconsideration of the

14y briafg fiied in suppcét, the Court concludes that the

15 Fragiay policy does not violate any faderally constitutional

1& right nor any state statutory right of plaintiffs,

17 Therefore, we find in favor of defendant against

18 Plaintifs,

A written order will follow., watlji adjourn._
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g | 2 I certify that the foregoing is a correct transcript

3 from the Tecord of proceedings in the above=entitied matter_
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Jghn Wagde Bkruble,
6 £ficial Co¥rt Reporter,
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