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PROCEDURAL HISTORY

' PIaint'iffs/.AppeHees Daniel and Christie J ones initiated this matter by cornptaint filed in |
| the Kanetuvha County Circuit Court on De'cember 10, 2002 The J ones filed 'th.eir eonlpla,int on -
 behalf of their 11 year. old son, Aaron. The compiamt named the West Vlrgrnla Board of -
oducation Bua atron J, State oupermtendem David Stewait, thG Marion County
Board of Educatlon Ma:non County Supenntendent Thomas Tong, and the West Vlrgnna |
Secondary School Actlvrtles Commission (“WVSSAC”) as defendants The Jones asked the
- Circuit Court to order Defendants/Appellants to permit Aaron to join the wrestlmg team at
' Manmngton Middle School in Manon County
| Aftera heanng on Deeember 13, 2004 Circuit Court J udge Louis Bloom 1ssued a
'preliminar_y injunotion which perinitted Aaron to join and participate on t_be wrestling te'a_m in the
same manner and subj.ect to the same conditions_ as any other student member of the tearn while
the case was pending..[ ' |

'~ The matter came on for trial on Fet)ruary 13, 2003. Testifying for the't’lainttffs/Aﬁoellees .- B | |
tvere Daniel, Christie and .Aaron i} one.s., Rick Rjnehart, the wr_estling coach at Mannington Middle |
School, Etn,d'Mike Hayes, the activities director and also .a. coaeh at Mannington Middle School. |
Also testrfymg for Plamtlffs/AppeIlees were Llnda Campbell a cert1ﬁed teacher who conducts' '
. portfoho reviews for students in West Virginia, Mary Ellen Sullivan, a board member of the
| West Virginia Home Education Associati_on who conducts and scores state approtred
standardized academic assessment tests for home Schooled students, and Marianne Hughes

whose home schooled children played in the band at Magnolia High SchoOl. Providing expert

'Circuit Court Preliminary Injunction at 3, R. at 115.

| §



testimony for Plamtlffs/AppeHees was Dr. Edwina Pendarvis, a faculty member at Ma.rshall

Un1ver31ty who testxﬁed as an expert with respect to educatwn home- schoohng, academ1c

assessment and her work with gifted and disabled children. Testifying for DefendantS/Appeliants

were Wllllam Walton the prmc1pa1 at South Charleston ngh Schoo] Chnton Gﬂes the prmmpal
at Capltm 11151’1 School ¢s Vickers, the princ psu George Was tou mgh Suhqu, and

Mike Hayden, the executive d1rector of the WVSSAC.

Aﬁer heanng the ewdence Judge Bloom took the matter under adv1sement Judge Bloom o

issued his final decis_ion on S_eptember 23, 2003 . In his decision Judge Bloom found that the

| regulatiéns (;f the State Board of Edﬁcaﬁon and the WVSSAC effocted a bianket prohibition oﬁ ..
| any ﬁarticipaﬁon by hmﬁe schooled stﬁde’nts in interscholastic .athlctics.' The _Circqit Court.

' éonc.lud_éd; | | |

Ij the _ciefeﬁdants hzive breached fheii' statutory duty under W. Va. Code § 18-8—1(0)(3) to
make an available educational resource available to Aaron, 2) the defendants have

violated Aaron’s right to equal protection, as guaranteed by Article III of the West
Virginia Constitution, because the blanket prohibition on home schooled students

participating in interscholastic athletics fails the rational basis test, and 3) the defendants

have breach the duty to promulgate reasonable rules and regulations by implementing a

- total ban rather than crafting fair rules tailored to any legitimate concerns that may flow

from allowing home schooled students, who are otherwise qualified, to participate on
sports teams fielded by the public school they would he att&ndmg if they were not home
schooled.”
The Circuit Court issued an injunction and writs of prohibition and mandamus directing
Defendahts/Appellants to refrain from applying their regulations so as f_o exclude home schooled

students from partiCipating in interscholastic athletics, and to permit Aaron J ones to try out for

“and compete on any sports team fielded bya pubﬁc school he would otherwise attend _if he were

2(.jir('zuit Court Decision and Final Order at 24.

.



. not being home schooled.®

The State Board of Educat1on and the WVSSAC filed separate petlttons for appeal on’

7 anuary 22, 2004. This Court unammously denied those’ petltlons on May 26 2004 Appellants :

filed mot1ons to renew the—petltlons on June 25, 2004. This Court bya 3-2 vote decided to he_ar 5

the appeals on Tune ‘.9 2004. This Court granted leave to the West Virginia ud\.‘&vuuu n

Association (“WVEA”) and the West Virginia School Boards Association to ﬁle amicus curiae

, brlefs by orders entered J uly 7,2004 and J uly 20, 2004. By order entered August 24 2004, this - -

: .Court gra.nted 1eave to the Marion County Board of Educatlon to join in the Appellants briefs.
.. STATEMENT OF FACTS
Appellees Daniel and Chﬁstie Jones are the parents of five children. They .ere: lel1gftetjtn
residents of Ma.nningtetl, West Virginia. TheJ ones children rhaVe never lived anyWhere eIse.‘_‘

The Jones home school each of their school age children, and they have done so rsince'

each child became subject to West Virginia’s compulsory school attendance laws. The Jones’ _ -'

decision to home scheol their children was based"upon a variety of reasons, including religious

~ and moral concerns. In home schooling their children the Jones utilize a structured curriculum

produced eommerciaily by the A Beka Book Company of the Pensacola Christian C'ollege. The

A Beka program includes Books, lesson plans, work books and regular quizzes al.ld.teSItS v.vhich'
Christie Jones _useé every 9 weeks to generate adetailed progress report for cach child. Ms.

Jones also maintains portfolios of each child’s work for the academic year.?

d at 25-26.
ATestimony of Christie Jones, Tr. at 8, R. at 521.
 3Circuit Court Decision and Final Order, Findings of Fact, 91 11, 13 & 14.
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458 at N. 4, 388 5.E.2d 480, 484 atN 4(1989)

The Jones” eldest child, Aaron, was 11 years old at tho time of trial. Ifhe were not home
schooled he wo'uld have been in the 6" grade at Manﬁtngton Middle Schoel in Marion County.6
o In the Spnng of 2002, Aaron informed his parents he would hke to _]0111 the wresthng
team at Mannington Mlddle School” The precedmg year Aaron had wrestled in the local
PeeW.e tafrestling program, _bu. due to his age and size that was no longera wab._le ep_tton fer him
to eentinue .\JVI'e.Sﬂ.iIlg,g
When the Jones apﬁroeched-the wrestling coach and activities dtreetor at Mannington -
Middle School ebout Aaron joinittg the team.the_y .v./ere advised he would be tNelcome_ on the .
team subject fo WVSSAC approval o |
- The WVS SAC is a quasi-public body10 to which county boards of education may delegate -
control, supervxsmn a_nd regulatlon of mterscholastw athletic and band activities pursuant to W_._ | | ' o
 Va. Cede § 18-2-25. Each ceunty ‘board of educatien in West .Virg_iniat has delegated s'ueE -
 authority to the WVSSAC.! " | |

_ .When the Jones contacted the WVS SAC they were told Aaron could not participate on

Idaty '2
"d at §20.

~ *Testimony of Mamllngton dedle School Wrestllng Coach Rick Rmehart Tr at 160—
161, R. at 673-674. '

| Circuit Court Decision and Final Order, Findings of Faet, %21,

©See Israel v. West Vzrgmza Secondary Schools Activities Commzsszon 182 W. Va. 454, , i

. 'Id at 456, 388 S.E.2d at 482




" the team Eecause he was not enrolled at Mannington Middle Scho'ol..12 When the Jones sought to -
éppeél tha;t de_cisibn to the WVSSAC boa;rd of review they Were imformed they could not do 50
| because the1r chﬂd was not attendmg a WVSSAC member school. .At that pomt the WVSSAC _ 
adv1sed the Jones the only way Aaron could _]0111 the team was to stop home schooimg and enroll
ﬁ.lll—time at Nanmng‘m Middle School. | |
Tﬁe Jones also contacted State .Superiﬁte.ndent D;wid: Stewart abott Aaroh'joiniﬁg the
: ;wrestling team at Mahnington Middle S.chool.. Mr SteWart informed them that Woﬁld no’t_be
3 p0331ble citing the WVSSAC enrollment rule.’s.
The WVSSAC enrollment rule found at WVCSR § 127-2 3.1, prowdes a student must
: bg enrolle_:d full-time in a member school in order to part101pate in WVSSAC sanctioned |
gCtiviti’es,_ ._includihg. interschélastic _atﬁl-etics. The original purﬁoée of the enro_llment rule was to -
stdp tile préictice in the carlj( 20™ céntury of recruiting adult athletes from the community to play
| ona 'schodl’s feam.’“ While Appellants épnc:_ede that is nbf an {ssue in this case,!” they contend :

the enroliment rule promotes school spirit, fostets their ability to maintain team discipline and

2\ VSSAC Letter to Daniel Jones, Plaintiffs’ Ex. 4, R. at 250.

B
| 14jd.
YState Supeﬁntendent David Stewart’s Letter to Daniel Jones, Plaintiffs’ Exhibit 3, R. at
249, C S ' ' '
¥Testimony of WVSSAC Executive Director Mike Hayden, Tr. at 312-314, R. at 825-

827.

"Id at 314-315, R. at 827-828.




conserves ﬁnancial resources. 8
The WVSSAC’s eligibility rules also establish academic standards for participation in

- WVSSAC sanctioned activities, including interscholastic athletics. A student must do passing

work in the eq_uivaleht_ of 20 periods (4 subjects with full credit toward graduation) per week, and -

at least 2 of the subjects must be in different subject areas mvowmg J_,ng,us‘l—Language Agts,

Social Studies, Mathematics, or Science.”® Failure 10 earn passing marks in t_'out full credit

subjects during a semester shall render a student ineligible for the following semester;? however,

the sttlden.t’seligibility maybe reinstated mid-semester if he or she is doing pas'sing work at that

't'ime.”.
The State Board of Educatton also has promulgated tegulatlons related to school
| attendance and academlc standards. Students who w1sh to part101pate in extracut‘ncular act1v1t1es
must meet all State and local attendanee requirements, which essentially means a full day prior to
| Grade 12 and at least 4. class penods per day in the 12 Grade.? Students also are requn‘ed to
maintain an overall 2,0 GPA. z |
| While neither the WVS SAC. or the State Sup_erintendent'referenced the academic

standards portion of their rules in denying Aaron’s request to join the wrestling team, in these

W, Va. Board of Education Brief at 15-19; WVS_SAC Bricfat 17.
YWVCSR § 127-2-6.1.
20.[d. . '
2WYVCSR § 127-2-6.1.5.
ZWVCSR § 126-26-3.2.

BWVCSR § 126-26-3.1.



_proceediﬁgs they haye Tndibéted the promotion of academic Sténdards is a reason to bar hpme
| écthIed students ﬁom participating in iﬁters.c_holastit.: atﬁletics. Seé W Va._ B'o'ard of Educatiox? _
Brief at 13- 15 WVSSAC Briefat 17. . | |

The Jones filed suit in Decembel 2002, Pursuant to the Clrcult Court’s prehmlnary
irjunétion Aaron Jones has been wrésthng on the M aruung*ou Middle School wrestling team for
- the past two seasons By all accounts it has.been a posmve experience for all involved.® Slnce.
Judge Bloom issued his final decision other home schooled students have begun part1c1pat1ng in
VlIltGl’SChO].aStlc athletics around the state :

| TSSUES PRESENTED

1 WHETHER THE CIRCUIT COURT CORRECTLY FOUND APPELLANTS’
POLICIES DENYING HOME SCHOOLED STUDENTS ANY OPPORTUNITY TO
PARTICIPATE IN INTERSCHOLASTIC ATHLETICS DENIED THEM ACCESS TO
AN AVAILABLE EDUCATIONAL RESOURCE IN VIOLATION OF W. VA. CODE §

18-8-1(c)(3)?

. WHETHER THE CIRCUIT COURT CORRECTLY FOUND APPELLANTS’
POLICIES DENYING HOME SCHOOLED STUDENTS ANY OPPORTUNITY TO
PARTICIPATE IN INTERSCHOLASTIC ATHLETICS WITHOUT REGARD FOR.
THEIR ACADEMIC PERFORMANCE OR OTHER CONDUCT VIOLATED .

- APPELLANTS’ OBLIGATION TO PROMULGATE REASONABLE RULES AND

REGULATIONS? '

Im.. WHETHER THE CIRCUIT COURT CORRECTLY FOUND APPELLANTS’
POLICIES DENYING HOME SCHOOLED STUDENTS ANY OPPORTUNITY TO
PARTICIPATE IN INTERSCHOLASTIC ATHLETICS WITHOUT REGARD FOR ]
THEIR ACADEMIC PERFORMANCE OR OTHER CONDUCT VIOLATED EQUAL

: PROTECTION PRINC[PLES"

¥Testimony of Rick Rinehart, Tr. at 159, R, at 672; Testimony of Mike Hayes Tr. at 180-
181, R. at 693-694; Testlmony of Aaron Jones, Tr. at 212-213, R. at 725-726.

7 .



ARGUMENT '

[ THECIRCUIT COURT CORRECTLY FOUND APPELLANTS’ POLICIES DENYING N
' HOME SCHOOLED STUDENTS ANY OPPORTUNITY TO PARTICIPATE IN

INTERSCHOLASTIC ATHLETICS DENIED THEM ACCESS TO AN AVAILABLE

EDUCATIONAL RESOURCE IN VIOLATION OF W. VA, CODE § 18~8—1(c)(3).

A EVERYCHILDIN WEST VIRGINIA ENJOYS AN EQUAL ENTITLEMENT
TO THE BEST EDUCATION WE CAN REASONABLY PROVIDE. -

The purpose behmd West Virginia’s education laws and system of free schools is to
“assure that all of our children have every opportunity to secure an education which is thbrough
~ and is provided in an efficient manner.” W. Va. Code § 18-1-4(a) (2003 Replacement Vol.) |
(em}ﬂhasis added). A fundamental goal of our system is that “[a]ll students will have equal
education opportunity.” W. Va. Code § 18-1-4(b)(2).
Tn its own regulations the Department of Education acknowledges:
Ensuring a quality education implies that a thoréugh and efficient education system exists
that provides equal access to substantive curricular offerings and appropriate related
services for all students. Providing such an education system must be the goal of the R
West Virginia Legislature; West Virginia Board of Education; West Virginia Department
of Education; county boards of education; and the people of West Virginia. This policy .
provides the basic structure for all education programs and student support services
necessary for a thorough and efficient system of educatlon to be available to all students
WVCSR§ 126-42-3.2.
In Bailey v. T ruby, 174 W, Va. 8, 321 S.E.2d 302 (1984) this Court held: |
The State Board of Education, charged with the general sﬁperwsmh of our state’s .
educational system, has a duty to ensure that the constltutlonally mandated educational -
goals of quality and equality arc achieved. ' L
174 W..V.a. at 16,_321 S.E.Zd at 310.
In keeping with the above, it is not surprising this Court recognized in .Galle_iy V.

'WVSSAC’, 205 W. Va, 364, 518 S.E.2d 368 (1999):



[A] reading of W. Va. Code, 18-8-1 (1995) and 18-2-25 (1967) compels the conclusion -
that all of the participants in the educational endeavors of our state are involvedin a -
complementary effort to further the goal that every one of our state’s children—whether in
parochial, private, public, home-based, or other educational programs-has access to the
rlchest possxble menu of educational and developmental expenences
205 W, Va at 367 68, 518 S. E 2d at 371-72
B. MOME SCHOOLING IS A STATE SANCTIONED, SUPER XVISED AND
SUPPORTED PUBLIC EDUCATION ALTERNATIVE TO THE
TRADITIONAL CLASSROOM.
W_esi Virgini'a requireé every child to attend school from ages 6 to 16. W. Va. Code § 18-
8- l(a) West V1rg1rua permits parents to satisfy the truancy laws by home schoolmg their
children as an altematlve to the trad1t10na1 pubhc school classroom. W. Va. Code § 18-8- l(c)
Wln_le being home schooled a child remains under the supervision of cou_nty school
officials, Parents must provide the'countyISuperintehdent or board of education with a notice of
intént to home school, a plah of instruction, and an annual academic assessment of the child’s
“ progress W. Va Code § 18-8-1(c)2). The county supenntendent may seek a court order
_ proh1b1tmg ho:me schoolmg upon a fmdmg of educatlonal ncglect or other compelllng reasons.
_-Id.' E
In State v. dedle 168 W. Va. 429, 285 S.E. 2d 359 (1981) ﬂ’llS Court upheId the
constltutlonallty of the home schoohng statute in part based upon the State’ s interest in “havmg
all children between_ ages of 7 and 16 .somewhere_w1th1n the supervision of the county boards Qf
education.” 168 W. Va. at 439, 285 S.E.2d at 364.

- In keeping with its stated goalé' of affording all children every opportunity to secure an

-appropriate education,. the Legislature appears to have envisioned home schooling as a

partnership between the home schooling parents and local school officials when it enacted the |



s h'omeISGhooIing statute which' provides:

The county superintendent or a designee shall offer such assistance, including textbooks,-
other teaching materials and available resources, as may assist the person or persons
- providing home instruction, subject to their availability. Any child receiving home
instruction may upon approval of the county board exercise the option to attend any class
~ offered by the county board as the person or persons providing home instruction may
consider appropriate subject to normal reglstranon and attendance requ1rernents
W. Va. Code § 18-8- 1(c)(3)

| C. INTERSCHOLASTIC ATHLETICS ARE A VALUABLE COMPONENT OF A
THOROUGH AND EFFICIENT EDUCATION. ' '

Every chiid n West Virginia has a fundamental nght to a thorough .ar_rd e'fﬁeient
eduoation pursuarlt to Article X11, Section 1 of the West Virginia Coﬁstitt;ﬁ_on. In:deﬁning 2
rhorough and.efﬁc.ieﬁt. education this Court reeognized in'Pauley V. Kelly, 162 W. Va. 672, 255
" S E.2d 859 ( 1979) that such an educatlon “develops as best the state of educatron allows, the
| mmds bod1es and social morahty of its charges to prepare them for useful and happy
'occupations, recreation and citizenship ....” 1__62 W. Va. at 705, 255 S.E.Zd at 877.
In disous'sing thej role played by athletics-irr edﬁca_tion this Court noted_irl- Gloverv.
Simms, 121 W. Va. 407, 3 $.E.2d 612 (1939): |
The physical welfare of .youn.g men and women cannot with propriery be ignored
Education is a proper function of state government and includes appropriate physrcal
development as well as mental and moral,

121 W.Va at411,3 S.E2d at 614.

The West Vlrglma Attorney General.hes offered the opinion that: -

We beireve that the physical education and training of sehooi children of elernentary and

high school grades, including physical or gymmnastic exercises, physical games, sports,-
and other similar co-curricular activities, form a proper part of a public school program.

We are also inclined to adopt the view that extracurricular athletics and band activities are

now generally recognized as a proper integral part of a contemporary educational program.
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of the public schools. By Code § 18-2-25, the Legislature has officially sanctibned, as an |

element of the educational process, “interscholastic athletic events and other

extracurricular activities” of the students in the public, private and parochial secondary
- ‘'schools of the State. ' ' - S L :
Opinion of the West Virginia Attoméy General, January 7, 1980, at 17-18.

Everybne involved in the preséﬁt case agz‘ees' that athletics serve a valuable role in the
education of our state’s children. See Testimony of Mike Hayden, Director WVSSAC, Tr. at =~
331-334, R. at 844-847. The National Federation of State High School Associations and its
membership, which 'includ,es the WVSSAC, has stated:

The National Federation of State High School Associations and its membership believe

that interscholastic sports and fine arts activities promote citizenship and sportsmanship.

They instill a sense of pride in community, teach lifelong lessons of teamwork and self-

discipline and facilitate the physical and emotional development of our nation’s youth

They are not a diversion but rather an extension of a good educational program .. [Such]

programs provide valuable lessons for practical situations—teamwork, sportsmanshlp,

winning, losing, and hard work. Through participation in activity programs, students

learn self~discipline, build qualities the public expects schools to produce in students so - -
that they become resp0n31ble adults and productive citizens. :

Nahonal Federation of State ngh School Assomatlons The Case for ngh School Acnvmes
Plaintiffs’ EXhlblt 5 at pp. 1-2 R. at 251 52
Fmally, 1t is worth notmg that interscholastic athletics are funded, at least in part, with -
| public funds provided by the tax payers of West Virginia, which i_riclude_ home schooling
families. If interscholastic athletics are not a valuable component of our state’s education
system, Why_are we u_sin.g scarce education dollars to sﬁppor‘t them?

D. BY DENYING HOME SCHOOLED STUDENTS ANY OPPORTUNITY TO
PARTICIPATE IN INTERSCHOLASTIC ATHLETICS, APPELLANTS ARE
UNREASONABLY WITHHOLDING AN AVAILABLE EDUCATION
RESOURCE IN VIOLATION OF W. VA. CODE § 18-8-1(c)(3).

Appellées"-claim under W Va. Code § 18-8-1(&)(3) is premised upon the following:
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L. The opportunity to participate in interscholastic athletics represents an educational
~ resource that would assist home schoolmg parents in securing a quahty education
~ for their children
2 There are no remotcly comparable opportun1t1es available whereby home schooled
students might secure the educational opportumties and beneﬁts offered by
mterscholastic athletics. -

3. Appellants e deu ﬁug home schooled students access to an education resource
that already exists, that was paid for by the citizens of this state, including home
schooling parents, and that easily could accommodate home schooled students.

No one can Seriously dispute the educational benefits that interscholastic athletics

represent for children mcluding home schooled students. While athletics may not be as
lmportant in the educational scheme asa math class O s0me other cumcula:r or co-curricular
| activity, participation on an athletic team still represents a valuable educational opportunit'y. :
§ Appellants can’t have it both ways On one hand they recognize sports are an 1nteg1'a1
part of educaticm and extol the many virtues of havmg sports as part of an education pro gram.

On the other han_d they urge this Court to find that sports programs do not represent an-

| educational TESOUICe or something that would assist a home schooling parent in achieving the

best education possible for his or her ch‘.ilci. 'Tho.se tizvo positions are diamenically opposed.

"No one in the pfeseht cas¢ has ever contended there ate_ other opportu.nities avail_ahle_ to -
hoine schoole(l stiidents c'omparab.le tol iiiterscholastic 'athlcticsi Given their limited nurhbers and
resources, it siniply is unrealistic to believe that home schooled students could tield their _own :
athlctic teams.

Nor is there any reasoh to believe iti:voul_d be difticult for Appellants to incorporate horrie
-schooled students into their athletic teams. Home schooled students _represeht less than two

percent (2%) of school-aged chjldre_il m West Virginia. Seé Plaintiffs’ Exhibits 13 & 14, R. at
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| pp..299__-3_15. As M_ii.ke_-Hayden, the Executive Director of .the WVSSAC, stated in a recent - :
n_ewspapér article, “Wﬁen push coméé to sh;)vé, there Woﬁ’t be tﬁaf many kidé who Wﬂl.Ch.OOSG'

| .to 'play..” -Dave Hickman, Home-School Decision f?on r’t. Have Major Impact, Charleston Gazette,
June 3, 2004, at 1B, | o

Other states permit home schooled students to participate on public school teams.

25

States Affowing ?articiﬁation by Statute

- Citation

Arizona - Arizona Revised Statutes Anmo. § 15-302.01- .
Colorado | Colorado Revised Statutes Anno.. § 22.-33—104.5(6)
Florida Florida Statutes Anno. § 232425
Idaho Idaho Code § 33-203
Towa ' fowa Code Anno, §§ 256.46, 299A
Maine Maine Revised Statutes Anno. Tit. 20-A, § 5021
‘Minnesota Minnesota Statutes Anno. 123B.49, Subd. 4(a)
New Hamps}ﬁre New Hampshire Revised Statutes § 193A:2(11)
North Dakota  North Dakota Century Code § 15.1-23-16
Oregon Oregon Revised Statutes § 339.460
South Dakota South Dakota Codified Laws § 13-36-7
Vermont Vermont Statutes Anno. 16 § 563(24)
Washington - - | ‘Washington Revised Code § 28A.150.350
States Allowing Participation by Rule . Citation
" Massachusetts MIAA Handbook Rule 54
Nevada  NIAA G.2070
Pennsylvania PIAA Handbook, Art. 111, § 7
Rhode Island RIIL Rule 3.1.1
Utah State Board of Education Reg. R277-438-4
: anming

WHSAA Rules 2.6.4, 3.1.3, 6.2.91
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.' CIf those states can incorporate home schooled students-into their public school athletic programs, -
: there is-sinrply Nno reason to be_lieve that West Virginia could not do the same.
| Appellants urge this Court to 1nterpret W. Va. Code § 18 8- 1(c)(3) ina restncnve
fashion. WVSSAC Brief at 12-14. But the statute speaks n terms of an obl1gat1on to provrde
“such assrstau“ g may a.ssrsf the per . son or persons p mdmg \ome instruction, snhgcet to |
'then' availability.” The only l1m1t1ng factor contemplated by the Legrslature appears to be
“availability.” Moreover, the language zncludmg textbooks, other teaching materials and
available resources’” (empkasis add_ed), on its face, does not-‘purport to be an exclusrve List.
A restrictive interpretation also would ﬂy in the face of the .guiding pﬁnciples that every |
West Virginia child will have every opportumty to secure 2 thorough and efficrent edncat10n and _
| educational Opportunrtres wrll be equally avallable to all our children.. W Va Code § 18-1-4.
Appellants also urge thls Court to reject the C1rcu1t Court s holding under W. Va. Code §

18 8-1(c)(3) because the lower court’s decision is 1ncon31stent w1th this Court’s dec1s1on in

Bailey v. T ruby, 174 W Va. 8,321 S.E. 2d 302 (1984) State Board of Education Brief at 9.

" Bailey stands for the propos1t1on that the State Board of Educatlon may enact academlc standards

for athlet1c participation in order ta pr-omote the goal of acaderrnc excellence. 174 W. Va. at 18, -

321 S B.2d at 313. But as discussed later i in this brief, a policy that demes home schooled
students any opportumty to partrclpate without regard for their academrc performance does not
promote that goal.‘ R '

Finally, Appellants raise the concern that the lower court’s.interpretation of W, Va. Code

-§ 18-8-l(c)(3) will open the ﬂoodgates to similar claims by private school students. State Board_
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of Bducation Brief at 11. That argument ignores the fact that W. Va. Code § 18-8-1(c)(3), which
simply sets out school officials’ obligati_on to home schooled students, has”nothi_ng todowith

private schools. -

. THE CIRCUIT COURT CORRECTLY FOUND APPELLANTS’ POLICIES DENYING

HOME SCHOOLED STUDENTS ANY OPPORTUNITY TO PARTICIPATE IN
INTERSCHOLASTIC ATHLETICS WITHOUT REGARD FOR THEIR ACADEMIC
PERFORMANCE OR OTHER CONDUCT VIOLATED APPELLANTS’
OBLIGATION TO PROMULGATE REASONABLE RULES AND REGULATIONS

The Circuit _Court found.

[Tthe defendants have breached the duty to promulgate reasonable rules and regulations "

by implementing a total ban rather than crafling fair rules tailored to any legitimate
concerns that may flow from allowing home schooled students, who are otherwise
qualified, to participate on sports teams fielded by the public school they would be
attending if they were not home schooled. ,

_ -Cir_cui‘; Court Decision and Final Order at 24, | |

No one has ever disputéd i_n the p,resgant case that the WVSSAC and the State Board of

| Education may prbmulgat_e reasonable rules fe__latéd toa Stﬁdeﬂt’s pafticipétioﬁ iﬁ ill_terscholaStic
afhleti_cs. They are free to .conditic.)n pa_rtic.ipation upon academic standards, residency -
re'quirem_ents or other rules go.verning a student’s coﬁduct while partici}.).a’.ting on athletic teﬁmé.
What_ makes Appellants’ policies pfoblefnatic in thé. present qai’se is thei_r total éxclusion ofa

_ group of st.ud.ents based Sdlely upon their home s.chooled. status vﬁtﬁo_ut regard to théi_r acédémic
pérféﬁnance, reSi&ency, or conduct. A homé schc_mle_d child may, by any measure, be exceiliﬁg
. academically, hé.ve lived his or her entire life in a school’s service al_'eé; and be thé most Wcll— '

behaved child imaginable, and still have no opportunity to participate on an athletic team. That

is unreasonable.
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A - APPELLANTS’ RULES AND REGULATIONS GOVERNING STUDENTS” -

PARTICIPATION IN INTERSCHOLASTIC ATHLETICS MUST BE
- REASONABLE. :

The West V1rg1n1a Secondéry Séhobl Activities Commission has been delegated authority

fégai’ding thé control, Supervisi'oﬁ and regulation bf in.ter.scholastic athletics ﬁursuan_t i;o Weét_ :
V.irginia Cod“ § 1'8-'2-2.5 In H(;mu’tar V. Secordar y Schoo sAcz‘z'via‘z'es Cbmmission 182 W. Va.
15 8 386.S. E 2d 656 (1989) this Court held the rules and regulations promulgated by the
'W\./SSAC must be reasonabl_e. 182 W. Va. at 159 at N. 2 386 S.E.2d at 657 at N. 2.
In exerclslng control supemsmn and regu]atlon over interscholastic athletlcs county '

:boards of educatlon and the WVBSAC are sub_] ect to the ultlmate authonty of the West Virginia
Boaxd of Education. State ex re. Lambert v. West Virginia State Board of Educarion, 191 W Va,
70_0, 700, 447 S.E.24 901, 910 (1994); Bailey v. Truby, 1_74'W. Va.8, 18,321 S.E.2d 302, 312
(1984). In exercising its authqrity over inte_rschplastic athletic events, the State Board of |
Edu’caﬁon .like any public agency, hés a dﬁty to promulgé’te regﬁlations that are nof arbitrary or:
. unreasonable Bazley, supra, 174 W. Va. at 13 321 S.E.2d at 308 See also State ex rel White v.
Parsons 199 W. Va 1 9,483 S.E. 2d 1 9 (1996) |

- Any public body is llml_ted by principles of funda:mental fairness. Parsons, supra, 199
W. Va. at 8,483 S.E.2d .at 8. Wheﬁ specific pé&_rﬁes’ afe pal‘ti;ularly affeétéd_by a proposed rule,
 fair play and admihistfative due process dictate that an agency must conscientiduély concern - :
itself with and make reasonable efforts to accor_ninodate the rights and interest of thé 'affec.ted
individual and genﬁinely account for the indiyidualized effect of its proposed action. Id at 9, 4_83
SE2dato. | | "

A}ipejlant do not dispute they have an obligation to promulgate reasonable rules and
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regulati_ons. State Board of Education Brief at 22. Instead, Appellants contend that this Court’s
holding in Haniiltoﬁ v. Secondary Schools Activities Commission has rlotll_iﬁg todo with the
present case. -_WVSSAC Brief at 24, In Hamilton this Cclurt held that the WVSSAC’s “red-

shirting” rule was un_reasonable because it was applied without any consideration to the

L ars

individual reasons w:xy a child was nerd backina g1ven year. 132 W. Va. ai, 160, 386 5.E.2d at

: '-65_8_. Appellants argue that the reasons why a farmly may choose to home school their child_ are .

irrelevant to the WVSSAC and State Board of Education, “rather they wanted to exclude all

home schooled students regardless of motive.” WVSSAC Brief at 24. But that is Appellees’

point iri the present case. A blanket prohibition that denies a group of students any opportunity
to participate regardless of their individual academic performance or conduct is over-broad and - -

serves no legitimate purpose. That is what makes it unreasoaable._ '

Appellants also contend 'their policies are reasonable beeause they promcite academic

standards school spmt and discipline, and because they preserve scarce financial resources W.

Va Board of Education Bnef at 24- 25 WVSSAC Brief at 17. Appellees w111 discuss in the

~ following sections why a blanket ban against home schooled students’ participation does not

promote these gealsa
B. DENYING HOME SCHOOLED STUDENTS ANY OPPORTUNITY TO _ | _
PARTICIPATE IN INTERSCHOLASTIC ATHLETICS DOES NOT PROMOTE

ACADEMIC GOALS FOR EITHER ENROLLED STUDENTS OR HOME
- SCHOOLED STUDENTS. '

Appellants rules estabhshmg academic standards for athletic part1c1pat10n were deswned

to proniote academic excellence. See Bailey v. Truby, supra, 174 W. Va. at 18, 321 S.E. 2d at

3 13. It was believed conditiening athletic participation upon academic performance would

17
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- motivate students to make greater efforts in the elassroo_m. This Couxt m Builey recognized that
was a leg1t1mate choice made in the exercise of over51ght anthority by the State Board of
Educatlon Id l.

It is worth noting at the outset that the State and Ischool officials’ interest in the acedemic '
performance of enrolled stu dents is different from t‘* interest with respect 1o home schooled
students. School officials are vitally concerned with the aeademic progress of enrolled students _
because those students ettend their schools and therefore are their responsibility. 'As such, school
' ofticwls are free to adopt the books, eumculum testing, and athletic ellglblllty gu1de11nes they |
bel1eve works best for their enrolled students Conversely, horne schooled students pnmanly are
the responsibility of their parents who choose the curriculum and methodolo gtes they belicve R
works best tor their children. The State’_s interest in a home schooled student;s academic - |
- performance is deﬁned by the home schooling statute 'found at W. Va. Code § 18-.8-1. So long as‘

a home schboled student is in éood standing with the statute, the State’s interest i$ satisfied. ‘The 7‘ :
fact that a home schooling fa:rnily may utilize a different curriculum .'or t_estfronl the publie -
schools is perfeetly apnropriate under the home sehoolirig statute, and.that in no way interferes
with the .choiceslsc_hool_ e‘fﬁeials make for tlieir students. _M__oreover, tbe_aboye systems apnears o
to W_ork very well for hoine schooled students who statistieally outperform their public and
nriyate 's':ch-ool counterbarts on tests Ineasuring academic .perfom_ianee. Testimony of Edwina
* Pendarvis, Ph.D., Tr. at 56, R. at 569. -
Requiring Appellants tomakea reasonable_ accommodation in their regulations for home_
_ schooled studen_ts in no way limits their ability to eentinue-to apply academic requirements for

enrolled students. Appellees have never sought to invalidate the regulations with respect to
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etlrelled stlidents _

Extendlng an opportumty for part101pat1on to home schoohng students would provide
hotne schoohng parents with a comparable tool for encouragmg greater academic effort by their
charges. In that regard, Christie T ones_testlﬁed that Aaron’s acaderme efforts. 1ncreased after he
beg@ wrestling because he knew he weeld'net be pennitted to CO‘T‘" e wrestﬁ; fhis s¢ hool
'work_begen to suffer, Testimony of Christie Joﬁes, Tr. at 21-22, R. at 534-35.

Appellants argue itis unfeir that two students on_the same team, o.ne enrolled .and one.
home éeﬁooied, should be sutaj ect to diffeteﬁt eur_ciculutiis .and..grading. for purposes of
detemining eligibility. State Bqard ot"Education Brief at 14-15, 24.—25 . That argument igﬁores o
thediffetences that euﬁently exist among énrolled student athletes. F.or -exarrtple there are
students pleying now whose .elig-ib'ili,ty is d'eterr_'nined on the .b.asis of more rigoi‘dus Advanced
| | Pleoeritent courses ds oppoeed to Vocational ’fechnical ceulfses taken byt‘ other students. There |
. are other students.whese eligibillity is de_terrnined based upon pass/fail eourses%_ or. simply upen

“compliance with his or her Individualized Education Plan?’ as opposed to a letter grade. Other

| stlident athletes are now free to take eourses over the Intefn’et’,zg which may'be-: the very same o
_ courses being taketl by a home schc':oled student. If Apﬁellents’ policies can aecen.unodate_el.l_.
- those different kinds of student athletes., eutely they can also eccommodete home schooled
students. | |

There are any number of '.ways that home schooled students’ academic eligibility could be - o

| 26WVCSR§ 126- 26 3. 1(c)
27’WVCSR § 126—26 3.1()-
BWVCSR § 126-48-1, et seq.
9 | | : | | | |



| eval'uated in a fair and objective fashion

.Aaron J ones’ famlty utlhzes a hlghly stmctured cumculum that mcludes homework -
a351gnments and regular qu1zzes and tests. Testlmony of Chnstle Jones Tr at'12-15, R at 525—
528. Aaron receives a.report card that is more detailed than an e_nroH_eld. student TECEiVes. |
Pla.int_iffs’ Exhibits 1 & 2, R. at 239- 2"8 It vtould be an easy matter to determine his nraaes and
overall GPA Appellants guestion whether parents can he Ob_] ective graders ‘but other states are |
Wllhng to trust parents in that regard.” Appellants dlstrust of parents also ignores the umquely
Vested interest parents ha.ve in their child’s academic pro eress. | |

If a home schooling family utiltzes a less strnctnred curriculum, it '.is possible-to assign a
home schooled student’s work a _letter. grade through a portfolio review, which is an apptoved
. m..ethod for evaluattng home schooled Students’ academic performance pursuant.to W. Va. Code
§ 18-8-1(0)(2)(D).(iii). During' a portfolto review a'certtﬁed teacher reﬁews and assesse_s the:

| body of a student’s. work in various subjects 'studied over a deﬁned period. Tostimony of Edwina -

- :Pendarv1s Ph. D. Tr at 57; Testlmony of Lmda Campbell Tr. at 132 134, R. at 645-647. Ms.
CampbeH a certlﬁed teacher who regularly performs portfolio reviews, testified she has utilized
a portfol-io review in the past to generate a transctipt fora home schooled student which was B
accepted by one school to establish the student’s athletic eligtbility. Id at 135-137, R at 648-

© 650. There is no reason that couldn’t be done for any home schooled child, and portfolio reviews

» Arizona Revised Statutes Anno. § 15-802.01(“The individual providing the primary
instruction of a child who is instructed at home shall submit written verification that provides ...
[w]hether the student is receiving a passing grade in each course or subject being taught.”); see

" aiso [Rhode Island] RIIL Rnle 3.1.1(2); Code of Vermont Rules 22-000-009, § 4404. 3(e)
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‘are accepted in other _states to estetb_lji.sh_ht)me schooled étﬁdents’ eligib_ility.30
o Appellants also could condition a home schooled Stu_dénts athlétic partiC'ij)ation upon t_h-e
student scoring.'above é certain pe_rd:ﬁtile ona natibnal'ly'not'med standardized acaderﬁic
achievement t_est.31 | A number of states have ado.pted. this apﬁroach for estabiiShiﬁg eligibility ftar |
home schooled s_tudcmts.32 | | . |
‘Finally, Appellants rz_tise'tlte specter of the féiling student _Whosé 'parents' might opt tt) | _ '

. home school for the sole purplose of maintaining the child’s athletic eli gibilitjt. State Board of -

Bducation Brief at 15; WVSSAC Briefat 17. That at‘gumént.fails to appreciate the financial and

time commitment involved on parents’ part in choosing to home school their children. Itisa slap .

3°Oregon Revised Statutes § 339.460(1)(b)(B) (“a requlrement that a student submit a

. portfoho of work saimples to a school district for review to determine whether a student is

eligible to participate in interscholastic activities. ”), see also Florida Statutes Anno. §
232.425(3)(c)(2). :

"o be in good standing a home schooled student is expected to score above the 507
percentile on state approved standardized academic achievement test. W. Va. Code § 18-8--
1(c)}2)(D)(1). Conditioning eligibility on a score above the 50" percentile actually would appear
to represent a more rigorous standard than Appellants’ current academic standards. The
activities director at Manmngton Middle School testified that roughly 20-25% of students at-

Mannington Middle School fail to meet the Appellants’ academic standards rules. Testimony of

Mike Hayes, Tr, at 186, R, at 699. The Pnpnm;ﬂ at South Charleston High School teqttﬁed that
only 2% of their students failed to qualify for sports participation. Testimony of William
‘Cameron Watson, Tr. at 243, R. at 756. Forty-seven percent (47%) of the students at '
Mannington Middle School failed to score above the 50™ percentile on the annual standardized
academic assessment test. Plaintiffs’ Exhibit 9, R. at 268. Statewide, 42% of public school
students fell below the 50t percentlle on the test. /d. -

?1daho Code § 33-203(4) (“student shall achieve a minimum score on the achievement
test required annually by the state board of education, and the score shall be used to determine
eligibilify for the following year. The student shall be eligible if the minimum composite score
~places the student within the average or higher than average range as established by the test

service utilized.”); see also Florida Statutes Anno. § 232.425(3)(c)(2) (“35™ percentile™); Oregon
~ Revised Statutes § 339. 460(1)(b)(A) (23% perccntﬂe”) [Wyoming)] WHSAA Rule 6.2.91 (“25"
percentﬂe”)

21



,m the face to parents who overwhelmmgly choose to home school because they want to offer '
thelr child the best p0551b1e edueauon See Testlmony of Edwina Pendarws PhD., Tr. at 56 R
at 569 Regardless 1t would be a s1mple matter to address the Appellants concern short of an

absolut_e ban on all home school_ed students_ partxc1pat10n: Appellants c_ould, as other states have -

eligible unti_l he or ‘

L":l
-
(] .
3

._..

.:

':F‘

done, adopt  rule that a failing student who w tthd.a. s fror
she suecessfully completes one full semester of home sehoolmg33 or some other proscnbed
_pem‘ozd.‘EM | |
' C SCHOOL SPIRIT TEAM DISCIPLINE AND FINAN CIAL
CONSIDERATIONS DO NOT JUSTIFY DENYING HOME SCHOOLED
STUDENTS ANY OPPORTUNITY TO PARTICIPATE IN
INTERSCHOLAS TIC ATHLETICS. '
_ .A‘ppellants also seek to justify thexr regulatlons.based updn netions of school spirit, team -
disciplhte and financial eensidera_tions. Upon inspection, none of these would appea'r te be -
- affected n '.any way by permitting home sehooled_ students to participate in interscholastic
athletlcs | | | |
Appellants arguments regardmg school spirit and dlsc1plme fly in the face of the current
WVS SAC regulatlon which pem:nts students from schools w1thout a team 1o join a team at ' | L
another mlddle school or junior high school in the same feeder school system. WVLSR § 127 -2~

3.2. Under that rule, there_ were children mestlmg with Aa:ron Jones on the Manm_ngton Middle - |

" School team who did not attend Manningtorl Middle S_eheol. Testimony of Rick Rinehart, Tr. at

. ®[Florida] FHSAA Handbook, Art. 11.1.4.

3_“Ari'zona Revised Statutes Anno .' § 15 -802.01.(B) (“remaindef_ of school year”); Idaho
Code § 33-203(5) (“duration of the school year”); Oregon Revised Statutes § 339.460(1)(d) . .
(“duration of school year and the following year”). '
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169, R. at 682. Unlike Aaron, who has llved in Ma:mnngton hlS ent1re hfe those chﬂdren hved

~ and attended schools in commumtles mﬂes away from Manmngton Mlddle School. Id at 172, R |

at 685. There also have been chﬂdren from- parochlal schools in Manon County who have

wrestled on the Mannington team. Testimony of Mjke Hayes, Tr. at 184, R. at 697. _Appellants :
have never contended that havtng children from ot‘ler ‘piibhc and private sehOO‘" participate on
another school’s team in any way adversely affects school spmt or the ablhty to maintain team
d1301p11ne Rather they Would d1stmgulsh those students from home schooled students because
they may eventually'end up at the same high school. State B'oard_of Eduoatlon Brief at 18. But
there is no guarantee that W.ill.h.appen,. anymore than there is. no gdarantee that Aaron Jones vﬁll _
hot stop heihg home school.ed someday and also attend North Marion High Scho'oll._

‘The wrestling coach and activities director at Mannington Middle School both testified

that having Aaron Jones on the team in no Way affected team spirit, student support for the team

_or their ability to maintain discipline. Testimony of Rick Rinehart, Tr. at 161-163, R. at 674- -
676; Testimony of Mike Hayes, Tr. at 180-181, 185, R. at 693~_6-94, 698. Mr. Hayes, who has

been coaching athletic teams for over 24 years, also testified that he couldn’t imagine a problem

in disciplining any horhe schooled student, that he eouid sit the child down for a game or make

the child run laps or kick the child off the team just as he would any other team Ine_n'ﬂ‘:uer.35

Testimony of Mike Hayes, Tr. at 175 & 185, R. at 688 & 698,

- ¥Other states that permit home schooled students to participate on athletic teams
generally have adopted rules providing a home schooled student will be subject to the same rules
of conduct as other team members, and such other standards as may apply, including residency,
age, and transfers. E.g. Arizona Revised Statutes Anno. § 15-802.01(A); Colorado Revised
Statutes Anno. § 22-32-116.5(2) & (4); Oregon Revised Statutes § 339. 460(1) [Nevada] NIAA
(3.2070.0810(2); [Washington] WIAA Handbook § 18.5. 4. ' '




With respect to financial considerations, the Cirouit Court found that Mannington M_iddle -

| Sohool inourreti rto addittonal costs by vi'rtu.e of traving Aaron on the toarn, tﬁat'the bulk of costs
associatod with ﬁeldirlg. a team, irlcludirlg co.ach:es.’ sal.a.ries aﬁdfacilities,’_are ﬁ}lre:d'at the time a
soh'ool decidos to ﬁoId a te_atn a;nd the addition of home' schooled_studorlts does not change that,
and that any a V.m itional costs are satisﬁoo thro.ug}t fundraisiog activitics which home sohooling

families can particip.ato int to the Same oxtent os any ot_hor team membor’s famtly._ Decision and

~ Final Order at ‘ﬁ'ﬂ 36 & 37. See olso Testimony of Miko Hayes 'fr. at 187-191 R. at 700-’704‘

- Testlmony of Marianne Hughes, Tr. at 207—208 R at 720-721; Testlmony of Mﬁcc Hayde,n Tr.

at 336-337, 342, R. at 849- 850, 855. |

Appellants argue that they receive no state dollars for home schooled children and any

directive allowing them to participate in interscholastic athletics represents an unfunded mandate. -

) State Btctard of Educ':ation Bﬁef at 16; WVSSAC Briefat 17. But the Circuit Court recognized
'that home sohoohng families, through the1r federal state and local tax dollars make the same
- contnbuuon to pubhc education in West V1rg1ma as any other West Vrrglma taxpayer Circuit
Court Decision and Fmal Order, Concluslons of Law at § 37. Since the overall education budget

. in West Virginia is a product of tax revenues, then home schooling families enable public

‘schools_ to save the cost of educating their children and spend more proportionatcly on currently

enrolled :stode'nts. As such, it is hardly'unreasonable'to expect schools to absorb the de minimis
* costs, if any, that might arise from a hom_.c.: schooled student joirring an a.th_letio team_.

As the Circuit Court reoognized if home schooled studerlts can take individual public
school classes and play n the school band w1thout any opparent dlsruption in school spirit,

dlSClpllIle or school finances, then it 31mply makes no sense to single athletxos out as the
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_ exception to the rule. Crrcu1t Court Decrs1on a.nd Final Order Conelusrons of Law at 1§ 28, 40 & |
48. It also is worth noting that home schoohng students already partlmp ate in 1nterscholastrc _

athletlcs i other states w1th no reported problems. By Way of contrast, Appellants could not B

- . offer one concrete example of problems stemmmg from a home schooled chlld’s part1c1pat10n in

4 school relateu activity y. rnueed none c*" the principals who testlflw at trial could offer any
personal experrence wrth home schooled students data, or studres that supported their alleged

CONCEerns. Test1rnony of William Watson, Tr. at 259 & 261 R. at 772 & 774 Testunony of

Clmton Gﬂes Tr. at 288 R. at 801 Testimony of James Vlekers, Tr. at 301, R. at 814, Seealso

. | Testunony of Mike Hayden, Tr. at 356 358 R. at 869- 871

The Circuit Court concluded that Appellants arguments regardmg school spmt reﬂected T

an insular attitude as oppose’d to any legitimate concern. Circuit Court Decision and Final Order

Conclusions of Law at ] 43 & 44. The Circuit Court also concluded that it was disingenuous
for Defendants to ratjonalize the exclusion of home schooled students on the b.asi.s of money. .
Circuit Court Decision and Firial Order Conclusions of Law atq 35. There is nothing in the
record that would refute those conclusions.

.  THE CIRCUIT COURT CORRECTLY FOUND APPELLANTS POLICIES DBNYING
HOME SCHOOLED STUDENTS ANY OPPORTUNITY TO PARTICIPATEIN
INTERSCHOLASTIC ATHLETICS WITHOUT REGARD FOR THEIR ACADEMIC
PERFORMANCE OR OTHER CONDUCT VIOLATED EQUAL PROT ECTION
PR]NCIPLES ' :

' E_qual_protectron is an integral part of the West Virginia Constitution with its origins.

found at Article I, Section 10. Phillip Leon M. v. Greenbrier County Bd. of Education, 199 W, .

Va. 400, 404, 484 S E.2d 909, 913 (1996); Syl. Pt. 4, l’srael v. West Virginia Secondary Schools -

Activities Commission, 182 W. Va. 454, 388 S.B.2d 480 (1989).
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“Equal .protection of the law is _impli.cate_d when a classiﬁcation treats slmilarly situated .
persons in 'a_disadtrantageous manner.” Israel, supra, 182_ W. Va. at 4'5.8, 388.S.E.2d. at:484.
(citing Reed v. Reed, 404 US. 71,75, 30 L. Bd.2d 225, 229, 92S. Ct. 251, 253-54 (1971)). See
- dlso, Plﬂer V. :Doe, 457 U.S. .202, 216, 1027 S. Ct. 2382, 2394; 72 L Ed. 2d 786, 798 (1981)'(The -

' Eo'ual Protection Claﬂse reouir_es that “all persons s1mﬂarly circumstanced shall be treated |
| 'ahke ”) | - |

The Crrcmt Court concluded that Appellants Vlolated Aaron J ones nght to equal
protection because their blanket proh1b1t1on on home schooled students partrcrpatmg in
mterscholasttc athletlcs failed the apphcable rational basis test. Cn‘curt Court Decnsmnand Final
Order at 24 There is .no reason for this Court to rule othernnse.' | .

Al APPELLANT S’ ELIGIElLITl’ RULES AND OTHER POLICIES CREATE A

CLASSIFICATION THAT UNIQUELY DENIES HOME SCHOOLED
STUDENTS ANY OPPORTUNITY TO PARTICIPATE IN
' ]NTERSCHOLASTIC ATHLETICS

Ap.p'ellants el1g1b1hty standards mandate full-time 'school. enrollment passing work in
Ifour classes per semester, and maintenance of an overall 2.0 GPA Appellants deny home ..
schooled students any opportumty to partrc1pate in 1nterscholastlc athletics even though they are
' meetlng all state requlrements for ﬁrll-ume school attendance under the truancy laws and they
have the means to demonstrate they are doing passmg work in their academic pursults
.Ap_pellants’ interpretation of their rules creates an eligibllity classiﬁcation which. bars home—.

B schooled students from partlcipating based solely upon their s.tatus as ho'me schooled students
without any regard for their ln_d_ividual academic perfonnance or conduct. Home schooled |

students are the only group of students in West Virginia who have no opportunity whatsoever to
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participate inintersehelastic athletics. '
Wlth respeet to Appellants enrollment rules, students enrolled ﬁlll-nme ina pnvate or -
.publlc sehool can play on that school’s teams WVCSR § 126-26-3. 2 WVCSR§ 127- 2~3 1.

Appellants have craﬁed various excepnons to the enrollment rule Students at pnvate or .

: I_ public _schools at the rnlddl school level hat don tfi f | dateamina parttmllnr spart may nlay on
another school’s tesm. WVCSR § 127-2-3.2. Students at the W. Va. Scho’ol for the Blind and
the W. Va. Schoel for tlte Deaf can play on eaeh other’s t’eams or on the.teams et I—Iempshire
. ngh School or Romney Mrddle School. WVCSR §§ 127 2-3.2. 2 & 127—2 3.9. o
| With respect to Appellants acadenne standards any smdent ina pubhe or private school
can play sports so long as he or she passes 4 courses in the precedmg semester WVCSR § 127~2- -
6.1, and mamtams an overall 2. 0 GPA WVCSR§ 126- 26 3.1 Falllng students have an - |
opportunrty to bring the1r grades up and regain ellglblllty after only half a,sern_ester of
: . 1nehg1b111ty WVCSR § 127-2-6.1.5; WVCSR § 126-26-3. (). |
Agaln Appellants have craﬂed various exceptlons for students who otherwise mlght farll :
to meet the letter of their rules Students in 1ndependent learnmg programs can play even though
. they fail to satisfy the rrnrn-murn requirement f_or hours of 1ns_truct10n_under the academle
standards rules. WVCSR § 127-6:3. Studonts with individualized education plans can-
psrtieipa_te so long as_they are rnaking 'satisfactory progress in meeting the obj ect_ives of . their TEP.
WVCSR § 126-26:3.1(g). | o | |
Appellants poliei_es also perrnit private and parochial Students to participate, even though
they almost certainly ere subj ect__ to different curriculums than their public school connterparts.

Appellants have consistently refused to make any sort of accommodation for home -
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schololed Students e\}en though,- as the Cireuit Court found, “the spstem. has the inherent
ﬂex1b111ty to deal falrly with exeeptwnal 01rcumstances * Circuit Coust Dec1s1on and Fmal
| Order Conclusmns of Law at '|] 61. The only option Appellants offer home schooled students is
: '. to stop home schoolmg and en_roll full-trrne ata WVSSAC member sehool See WVSSAC Letter -
- to Danjel Jm » Plaintiffs’ F‘y 4,R. a1 2503 | |
Nor do home schooled students have the option of ﬁelding a team of their own. Asi_de |
from the unlikelihood ot’ .seeuring facllities unir"o'nns or enough srudents to field a team such a
team would not be ehgrble to Jom the WVSSAC Testlmony of Mike Hayden Tr. at 343- 344 R.
al 856- 857 Moreover it appears no member school of the WVSSAC Would be penmtted to play
| such a team of home schooled students. WVCSR § 127-3 12.1. Nor could'a team of home N
sehooled students partlcrpate in any WVSSAC tournaments. WVCSR § 127-3-17.1.
Since home schooled students cannot jom the WVSSAC, they have no standmg to
_pet1t1on the WVSSAC to amend its rules. WVCSR § 127-1-10. 6 Nor as nonmembers can they .
appeal a non-eli gibility determination. See WVSSAC Letter_ to Daniel Jones, Plamt1ffs_ Ex. 4, R._
at250°7 B | |
. Absent a rul_ing by this Court, Appellants’ pol_icies effeetively close tlle. door on any l_ Lo
cllence Ithat home scllooled students might pa:rticipate_in interscllolastic a'tl_lletics en_d experience

| the educational and developmental opportunities such participation offers. -

36“However if your son d1d enroll as a full time student at Mannmgton Mlddle School, he -
would be eligible to compete in wrestling.” :

37 «“The present policy of the Board of Directors proh1b1ts them from heanng any
eligibility request by a student not enrolled in a member school.”
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‘B. APPELLANTS’ POLICIES DENY IN. G HOME SCHOOLED STUDENTS AN Y_l
OPPORTUNITY TO PARTICIPATE IN INTERSCHOLASTIC ATHLETICS
CANNOT BE JUSTIFIED BASED UPON THE ARGUMENTS THAT HOME - _
SCHOOLED STUDENTS HAVE OPTED OUT OF THE PUBLIC EDUCATION -
- SYSTEM OR THAT THEY ARE NOT SIMILARLY SITUATED TO OTHER
- STUDENTS
In addressing Appellees’ e.quai protection c1ai1ﬁ, this Court must first determine whether
_ _hoine schooled students are similarly situated to the other students in West Virginia who have an
opportunity to participate in intorscholastic activities under Appellants’ policies. Home schooled
. students are like any other student in West Virginio striving to achieve the best possible
oduoation they can, and for whom thoge “JGJed in the educational endea‘«ofs of t"liS S{ate :
should seek to prov1de the nchest possﬁ)le menu of educatlonal and developmental exponences
See Gallery v. WVSSAC, supra, 205 W. Va at 367-68, 518 S.E.2d at 371-72.
Appellants contend that home schooled students and all other school aged children in
West Vlrglma are not similarly situated because home schoohng fam111es have elected to opt out
of the pubhc school system W. Va. Board of Educatlon Brlef at 13; WVSSAC Brief at 14-16,
Appollants rely pnmarlly upon this Court’s holdlngs in Janas:ewzcz v. T he Board of Education of :
the County of Kanawha 171 W. Va. 423, 299 S.E 2d 34 (1982) and State ex rel. Cooper v. The
“Board of Educatzon of Summers Cozmty, 197 W. Va 668 478 S. E 2d 341 (1996). In
Janaszewzcz and Cooper parents of parochlal school chlldren wcre trymg to compel their county R

- boards of education to provide bus transpo'rtation to their ohildren’s parochial _schools.”_‘_ The

- Court, in denying the parents’ equal protection claim, found that parochial school children and

*It is worth noting the parents in Janasiewicz and Cooper were asking the schools to
assume the costs of initiating a new bus line purely for parochial students. In the present case
home schooled students are only asking to be allowed to part101pate in an activity Appellants
already provide. : : :
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public schooi ohildren were not similarly situated because the parocﬁial schtiol children had
chosen to re_; ect a free publlc educatlon in favor of a pnvately pald educatlon empha31a1ng a
-re11g1ous behefs and pnnclples Jana51ew1cz supra, 171 W, Va at 426, 299 S.B.2d at 37- 38
QM__U_IL 197 W. Va. at 672, 4788E2dat345 | |
Wltu respect 16 the question of wﬁether uon‘ 7 ooled student h ave rejecied a pu‘ohc
-education, the C1reu1t Court concluded: |
Contrary to the defendants assertion, the home schooled ch11d has not rej ected public
-education. Rather, children such as Aaron are being educated in the manner chosen by -
their parents and -approved by the State through the appropriate county board of _
education. Closing the doors to their participation in sports further per petuates the social
isolation that is an obvious detrlment to home schooling. '
Circuit Cour_t’s Dec131on_' and Final Order, Conclusions of Law at 1 43. |
| In relying upon Janasi’etmicz_ and é’ooper Appellants 1 gnore the fact that home schoole_d
'stUdents are still part the puinc edueation system As this Coutt held in State v. Riddle, 168 W
. Va 429, 285 S.E.2d 359 (1981) they don t have the optlon of optlng out Rather, home
schooling parents must report to the county board of educatlon and supenntendent regardmg the1r .
.plan'of instruction and their children’s aoademic progress. W. Va. Code § 18-8_-’1(0)(1) & (2)(C):
The county superintendent is authotized to ini.tiate proeeedings to ha]t a pai‘ent’s_ ability to home'_ 3 |
'school their cnild based upon a tinding ot' educational neglect. W. Va. Code § 18-_8—.1.(0)(2.).
County boards of education' permit home senooled chi.ldren to take elasses at their local sehools
. pursuant to W. Va. Code § 18-8- 1(0)(3) and for many years home schooled students have taken

advantage of that opportunity. See Testimony of Mananne Hughes Tr. at 203 R at 716

Testlmony of Edwina Penda;_rws, Ph.D., Tr. at 60, R. at 573. Home sehooled_children have the
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right to rr_se the same text books™ and take the annual standardized academlc aehjevement test
. side by-Side with_enrolled.'studerrts.4°. - | |
_ None.ot' the .above apphed to the parochial school students seeking r.e'lief irr Jdnasz‘ewicz.
- and C’ooper. .It also -is vtrorth notin‘g that parochial and other private selrool students are afforded .
' an onnortrlrtittr to partieipate in .interscholasti.o athletics. As such, the classification at issue in the
‘present case does not d1st1ngu1sh between publrc” and “nonpublic” students. What it does is
| , drstmgursh between home schooled chrldren and every other student in West Vrrgrma who is
afforded a reasonable opportumty to partrcxpate in 1nterscholastlc athletlcs 1ncludmg nonpubhc :
pnvate and par oohlal school students
Wzth respect to the various ratron_ales for Appellants eligibility standards-—prOmotion of

' aeademi_c standards, school spirit, discipline and scho_ol ﬂnanc_e_suth_e Circuit Court fo.undthere :
Were no significant distinetions between the home schooled student Wantir_rg to join a sports team
: and home schooled students already taking.classes ata public school or participating inthe
. school’s band or other actlvrtres Circuit Court s Decision and Fmal Order, Flndlngs of Fact at
1]1] 34 44; Conclusrons of Law at 19 22 28, 48. Nor is there any apparent drfference between - |
home seho‘oled studen.ts a:nd p'rrvate or publlc school students at schools wrthout teams. WhO

: Appellants permlt to _]om teams at other middle schools pursuant to WVCSR § 127 2-3.2. W1th
respect to academlc standards the evidence below was that home schooled students could be

evaluated ina eomparable fashion to enrolled students through the use of a portfolio review.

Testimony of Edwina Pendarvis, Ph. D, Tr. at 57,R. at 570..

Ve o § 1851090
W. Va. Code § 18-8-1(c)(2)(C)(ii).
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If henﬁ_'e sehooled stltdents are.similarly-situated' to Other ettldents who are permitted.a.n. ‘
oppoﬁunitﬁe p_ertieipate in interscholas.tic athletics, then the only issue that remeirts is wl:tether | |
Appellants can juetify th c'dieparate treatment of hbhte_ schooled studente_their p’o_iicies_ end.
interpretettons effect.' | | R

- C. T}T“P\E O RATIONAL DASIS FOR AP LLANTS’ POLIC' D‘?NYING
HOME SCHOOLED STUDENTS ANY OPPORTUNITY TO PARTICIPATE IN
INTERSCHOLASTIC ATHLETICS

In eops1denng a rational basis analysis in the present case, it bears repeating that
Appellees are not contending there is an absolute right to participate in ihterseholeetie'_at_lhleties or
| thet Appellants .cannot promulgate reasoﬁab_le standards for participat_ion. That has .been deeided
in Bailéy v.: Truby..“.‘ Tﬁe is.sue in the 'p_reseht case with respeet to the rational ba'sis= anaiysis is
whether Appellants can establieh a rational basté for the di.sp.arate Itreatment of home écheoled :

. children thEII‘ pohcles and 1nterpretat10ns effect . | |

In applymg the ratlonal basis test this Court has adopted a three prong ana1y51s .

The first prong of equal protection analySis of economic rights“2 is whether the

“IThe holding in Bailey that_partieipation in athletics is not a fundamental right simply

permits Appellants to_condition participation upon reasonable rules and regniations. 174 W, Va, -

at 23, 321 S.E.2d at 318. It does not give Appellants carte blanche to do whatever they want.
See generally State ex re. Lambert v. West Virginia State Board of Education, 191 W. Va. 700,

- 709, 447 8.E.2d 901, 910 (1994); Hamilton v. Secondary Schools Activities Commission,182 W.
Va. 158, 386 S.E.2d 656 (1989); Israel v. West Virginia Secondary Schools Activities '

Commission, 182 W. Va. 454, 388 S.E.2d 480 (1989). I is one thing to say school officials can

- establish reasonable academic standards or rules of conduct, It is quite another to say they.can
apply those rules in such a way as exclude an entire group of students without any regard for their
individual academic performance or conduct. The latter cries out for some sort of meaningful -
JlldlCIal rev1ew : : :

42The opportunity to participate in mterscholastlc athletics represents an undisputed

educatlonal benefit for students. As such, the interest at issue in this case is something more than =~

a mere economlic right. The United States Supreme Court has found:
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- classification is rationally based on social, economic, historic or geographic factors ...

- Next we must determine whether the second equal protection factor has been satisfied,
i.e., whether the classification bears a reasonable relationship to a proper governmental -
purpose .... Lastly we must decide whether [the statute] treats all persons equally who are .
w1th1n the sub_]ect classﬁcatlon

| Carﬁey v. West Vz’rgir_zia Sz‘az‘e Board of Educ'dtion 266 W. Va. 720 729-30, .527 S.E.Zd 83.1
' 840—41'f199°) See also u;ar ex rel. Boan v. chha:usorz 198 W. Va. _;4.:, 547 402 2d 162
164 (1996) State exrel. Blankensth v. Richardson, 196 W. Va. 726, 734, 474 S E.2d 906, 915
(1996); Whitiow v. Board of Ea’ucatzon of Kanawha Counly, 190 W. Va. 223, 228 438 S E.2d
15,20 (1993) R |
In Whitlow, the Court, svhile récogqizjng the sfandarsl of review under the rational .basi.s'
test i qui_.te. deferential, also fe.cognized: |

The Equal Protection Clause of [the Fourteenth Amendment to the United States
Constitution] does ... deny to States the power to legislate that different treatment be
accorded to persons placed by a statute into different classes on the basis of criteria
- wholly unrelated to the objective of that statute. A classification must be reasonable, not
arbitrary, and must rest upon some ground of difference having a fair and substantial
relation to the object of the leglslatmn so that all persons similarly mrcumstanced shall
“be treated alike. :

190 W. Va. at 228, 438 S.E.2d 20 (quotmg Roysrer Guano Co. v. Vzrgzma 253 0. S 412, 415 64
L Ed. 989 990, 40 S. Ct 560 561 ( 1920) The Court in thtlow went on o recogmze |
A leglsiatlve act which arbltranly estabhshes diverse treatment for the members ofa

natural class results in invidious discrimination and where su_ch treatment or classification
bears no reasonable relationship to the purpose of the act, such act violates the equal

Public education is riot a right granted to individuals by the Constitution. San Antonio
Independent School Dist. v. Rodriguez, 411 U.S. 1, 35 (1973). But neither is it merely
some governmental “benefit” indistinguishable from other forms of social welfare
legislation. Both the importance of education in maintaining our basic institutions, and -
the lasting impact of its deprivation on the life of the child, mark the distinction.

Plyler v. Doe, supra, 457 U.S. at 221, 102 S. Ct. at 2396-97, 72 L. Ed. 2d at 801.
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| protection and due process clauses of onrlfederal and state constituti_ons.'

190 w; va at 230 438 S.E‘.Zd.Zl’l (quoting SyL. Pt 1, O'Neilv. City of Parkersburg, 160 W. Va.

694 237 S.E.2d 504 (1 977)) See also, Lepon v. Tzano, 181 W. Va. 185, 381 S.E. 2d 384 (1989)
_In the1r treatise on Constltutlonal Law, Nowak and Rotunda recogmze

Mfa state si ingles o"t a class of children and denies them all educational opportunity, t‘tat .
classification should be subject to some form of independent judicial review. The basis
upon which the class is defined need not be suspect because the smghng out of an
identified class of children for complete denial of this important governmental beneﬁt
would seem to be arb1trary on its face. o

Nowak & Rotunda Treatise on Constltutlonal Law § 14.45 at 1093 (7th ed. 2004)

The fundamental purpose behind the pol101es at issue in the present case is to promote '
academic excellence. But as _A_ppellees have demonstrated already, affording home schooled _
students 2 reasonable opportunity to participate in interscholastic 'athletics in no way limits .
Appellants’ abllity to establ_ish aca'demic standards for enrolled students. On the other hand, R
Appellants policies do deny home schooled students access to a valuable educational and |
: developmental opportumty that 1nterscholast1c athlet1cs represents In that regard Appellants
Vpol1c1es are in conflict W1th the flmdamental goal of ensunng that every. child in West Virginia i
 have access to richest poss1ble menu of edueational and _developmental-opportunities. Moreover,'

to the extent participation in interscholastic athletics represents a Iegitifnate tool for encOu:raging _
h academic performance W1thhold1ng that tool from home- schoollngparents makes no sense.
| F1nally, it must be noted that while the promot1en of aeadermc excellence is the goal
| underpinni.n'g Appellants’ eli gibility rules, those rules a:re- applied to home sc_hoolin'g students
‘without any regard for their actual academic perfonnance. | Cireuit Court’s Decision and Final -

Order, Conclusions of Law at 9 21.
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Nor can Aop611ants’ total exclﬁsion of hdme schooled students oe jueﬁﬁed'uoon
consuderatlons related to school spmt dtsc1p11ne or finances. After heanng the ev1dence the
- Circuit Court concluded that perrmttmg home schooled students to part101pate in mterscholastlc |
athletlcs would in no way adversely affect school splnt 11m1t officials’ ability to malntam |
dlsf‘lpltn or significantly impact school budgets. Circuit Court’s Dec_iséion aid Final O_rdef, |
" "Conclusions of Law at 1927, 36, 46. .The evidence below supports that concl_u.sion. a.nd the_re is
10 reason for thie .Court 'to'ﬁn.d otherwise. | | |
| Appellants feil the rational basis test Wheo they deny home schooled students en)t '
opportunity to pafticipate tli-intefscholestic athletics without regard t‘o_r irtdividu‘al ,academic.
petfot'mance .or conduct, but extend that opportum'ty'to all otiter students in West Virginia,
including p.arochiel a:ttd private school students. Appellants fail ttle rational basis t_est Wl_teh they
carve out 'e;{ceptions to their enrollment and academic standards rules for students at middle
‘schools wt'thodt teants, students in itadepertdent Iea_mtng pro gtattds, and students with
individualtzed edu_cat_io.n plaﬁ_s, but they'r_efuse to make any aecomrhoda‘tion 'for ho.me schooiled |
students. Appellants fail the ratioﬂal basis test when they permit home schooled children access
to courses, band and other aspects of a public education, hnt arbitrarily withhold ac . s to
1nterschoiastlc athletlcs | -
CONCLUSION :
AtI Aaron Jones s and other home schooled ch1]dren in West Vlrglma seek in the present
case is the opportunity to play a game And there is no questlon home schooled students
education Would be enhanced by that opportunity. Nor, for that matter, is there. any serious

dispute that AppeHants easily could accommodate home schooled students as other states are
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- domg Appellants stramed Justlﬁcations for bamog home schooled students from.playlng -
~ cannot. thhstand even a lmmmal degree of real scrutmy | |

| Nothmg we do asa socxety ora government is more xmportant than the educatxon of our -
chlldren No chlld should be denied an educational opportunlty Wlthout some Iegitlmate

purpose. No such purpose cxists in the present case.
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Education & State Superintendent - Education & County Supenntendent
David Stewart -~ Thomas Long _ :
Office of the Attomey General Flaherty, Sensabaugh & Bonasso
State Capitol, Rm. 26, East Wlng _ 7000 Hampton Center, Suite 1
,Chdrleston WV 25305 A Morgantown, WV 26505

' William Wooton, Esq.
Counsel for WVSSAC
The Wooton Law Firm
PO Box 2600 |

Beckley, WV 25802-2600
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