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KIND OF PROCEEDIN G AND NATURE OF THE RULING BELOW
The proceedmg bclow was a me:d:cal malpracnce case by Rita Mae Louk agamst Serge
' _Corrmer M.D. Aﬁer a verdict was reached for the defendant, the plaintiff maved for a new trial, on
.the ground that- the non-unammous verdict provmmn of West Virginia's Medical Professional
L:_dbility Act wag unconst;tutmnal. Judge Alan Moats denied the motion, and the plaintiff now_ :

bfings_ this appeal.

STATEMENT OF FACTS

On the xecommendatlon of Dr. Cotmier, Rita I Louk mdcr\.#en.'surger}f on Jupe 13, 290(}: .
Dr. Conmer pcrformcd a hysterectomy and salpingc‘:-oophorectomy, and Rita was discha.rgeci fm;m _
the hospital four days Jater. Over the next several days, she bccame gravely .111 devekppmg a fever,
_abdommal stress, constxpatmn bloating, and a tender abdomen She Wen’[ to the emergency TOOx
" and was admifted to undergo emploratory surgery that surgery revealed that the cause of these
pmblems was a perforai_:mn of her cecum. o
Rita filed a medical malpractme actgon in May 2002 The central issue was whethcr Dr.
Cormier had perforatcd the cecurn durmg the operatmn or whether it had spontancously ruptured g
After two days of tnai the case was submitted to the twelve-person jury prescribed by the Medwal' |
Professional Llablhty Act (“MPLA”) The judge mstructcd the jury that it dld not need fo reach a

unammous verdict, and the verdict- came back non-unanimous,' Ten of the twelve jurors found for

' The full instmction was

Undcr the law of West Vlrgmm that apphes to thxs medical malpractice action, you
should endeavor to reach a unanimous verdict. However, if you cannot reach a
unanimous’ verdict, you should return a majority verdict of nine of the twelve
members of the jury. The verdlct shall bear the signatures of all jurors who have

1
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Dr. Cormier. Rita filed a post-trial motion for & new trisl, which Judge Moats denied. Rita then.

. petitioned this Court for appeal. |

ASSIGNMENTS OF ERROR

The court below erred by instructing the Juw that a nbn—una-nimaus verdict could be reached,
and by subscquentiy denying Plaintiff's motion for a new trial, Thc MPLA $ non-unammous
verdict pmwsmn W Va, Code § 55 7B -6d — is unconstitutional because it is an encroachment on

this Court’s constitutional authority to regula’rc pror:edural matters in the tnal caurts of this state.

This violates tne seburation of powers manda c:d by ou
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_adopted Rule 48 of the West _Virgihia Rules of Civil Procedure, which, inter alia, codified this

state’s entrenched historical unanimity requirement and provided for an alternative to it. The

MPLA non-unanimous verdict provision, being in conflict with that rule, is unconstitutional and

therefore void.

Cﬂncurmd in the verdict. The verdict shall be announced in open court, ejther by
the ] Jury foreperson or by any of the jurors concurring in the verdict.
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DISCUSSION ()F LAW

Sepﬂratmn of powers is one of our government’
most fundamental precepts.

“The Ieglslatwe executive fmd judmal dcpaﬂments shall be separate and distinet, so that neither

- shall exercise the powers properly belonging to either of the others[.]”
. Wl’(‘f‘ I"'}'”’?’”a Cﬂwz:‘ If«{f‘fnn ‘Ar-l:c’n Tf , ’

It is unquestion_gd that separation of p.owers.‘is. ‘A concept inirinsic_ both to our state and
federal governments. The Separation of ?owers Clﬁuse of Article V., § 1, supra, *is not merely a
.sug'gcstion; it is part .o'f the fundamental- law.of out State and, as sﬂch,. it st _be_ ;qtri.ct]y construed
and closely followed ™ Q:a.e;x rel. W Va. f"zfvz;vwrﬁrfrnw C’m pv. W Ta ucanoméc Deve!obmsn!

- Comm 580 S.E.2d 869, 877 (2003}, As Justme Davis has noted,
The Separatmn of Pow::,rq Clause is not qelf—executmg Stzmcimg alonc the cloctrmf:
has no force or effect. The Separation of Powers Clause is given life by each
branch of government working exclusively within its constitutional domain and not
encroaching upon the legitimate powers of any other branch of government. This is
the cssence and longevity of the doctrine. :
. State ex rel. A.jﬁliate‘d Constr. Trades Found. v, Vx_‘ewreg, 520 S.E.2d 854, 869 (1999)‘ (co.ncurring
: ;ﬁpinion).' | )
Our state’s formula for the judi.'ciz.iry 15 fD'ﬁnd ll’l Atticle VIIL .Sorﬁe of the courts’
“l'eg'itirriat'e powers” are thos.a _found .'m § 3. Among fhem,""]’he court shall hé\}e the pﬁwer_ to
" promulgate ru]es for all caé.eé and proccédings, civil and c;iminai, for all of the courts of thé State -
relaﬁng t(; writs, warrants, pmcc”ss’;* 'p'racticc' and procedure, which shall havg the force 'rir_Ad effect of
iaw;’; | | |
Power to create rules f@gardmg irial ”'pfr_)LBSS prauuce d,nd pmcedure js thus vested iy the
'_Supreme Couxt of Appeals, and such rules have primary force This Court has held, “under Article

- VIII, Sect:on 8 [and Sectmn 3] of the Constltutmn of West erblma (commonly knOWn as the

Judicial Recrganization Amendment), admimsttanve rules promujgated by the Supreme Court of
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Appcals of West V:rgxma have the force and ef’fcct of statutory Iaw and operate to suparsede any
law that is in conﬂlct wnh them.” Bennetr ¥, Commonwea!th Land Title Inmrance Co., 372 S E. Zd
920, syl pt 2 (1988) (modlﬂcatmn n omgmal)
_ Rule s — which requires a unanimous verdici unjess the parties
stipuiate otherwise — is this Court’s exercise of its constitutional power

te
fo regulate prucedurnl matters in cur state’s trial courts.

Rule 48 of th_c -Wcst-Vlrgmx_a Rules Qf le Procedure states, “The arties may stipulate that

the jury shall consist of any number fewer than six or that a verdict or a finding r,)f a stated majot‘lt}f '
of the jurt_:_r shall be taken as the verdict or findin i of the jury.”. The rule Exp}iciﬂy pro’vidr:s an’
ﬂltert}atwe to the tradltlonal unanimous ve:rdwt The obvious implicit meanmg:, is that a unammous__ '

verdict is the norm fnr clwl trlals

Evtdence of th:s presumptton of a unanimity requirement is found in mulhple saurces In
Lugar and Sliberstem $ semmal treatise on West V:rgtma 's newly adopted rulcs of civil procedure

the authors discussed Rule 48, Marlyn E. Lugar & Lee Sliverstem West V:rgzma Rules of Civil

Procedure 364 (Mlchm 1960) They examined the question whcther “the rlght of unammuus-

verdict” could be watved given the constitutional right to trial by jury. The:y concluded, “Smce the

parties may waive jury trial-altogcthcr by failing to dcmand it, Rules 38 (d) a and 39 ( (b), it would .

seem, a fartmm that they can demand jury trial but waive the recjmrement of unammuy "o ld
(E'mPhﬂSlS ﬂdd“-d) The mandatory fiature of the unanimity requ1rement is apparent

The analysis of the rule in Mzchle s .Iumpmdrmce also prescnts the rule in terms of a
general _rj_aﬁdate

The assent of all thc jurors is essential to a valid verdict. The Virginia Constitution

and the Virginia Rules of Criminal Practice and Procedure both require the verdict

in criminal prosecutions to be upanimous. The West Virginia Rules of Civil

Procedure, however, provide that, if the parties so stipulate, a finding of a stated
_majonty of the jurors vnll be taken as the verdict or f‘ ndmg of the jury. :

6
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J\/ﬁchx& s Jur:sprudence of V;rgzma and West ergzma vol. 19, § 7, 667 (Lex:sNexxs 2003) The
general rule is the requxrement of unammlty, which the part:es may mud:fy if they so snpulate
Twa other pomts also demonstrate that the meamng of Rule 48 is obvious, Fi irst, there is a8
otable absencc of cases construlng It There s1mp!v has not b en occasion fo interpret it because ﬁ
is an cstabhshed part of this state’s tns.l proccdure The sccond and related pomt is that tria] courts
conszstently mstmct that civil trmi verdicts must be unﬂmmous and - routinely we:l-; frem ﬂ;&*
| presumpnon This shuws the e]amental nature of the rule: unanimous VcrdICtS simply have been
and cnntmua tu be the Jaw of this state. Wh1le this re qn_-ﬂg‘p ot spent its fcrr_"h ve year_'_ as
c:ommonwlaw pmctme it has matured as a rule lbsued by this Court under 1ts cénstitutlonal authorlty
The fact of unamrmty requnement in Rule 48 is also ewdcnced by the mtcrpretatmns of its
federal cuuntcrpart in the Federal Rules of Civil Prccedure (“F RCP”), which have similaﬂy
VCDI_lcludged that verdict unanimity 1s implicit-jn the rule, West Virginia’s Rules of Civil Procedure
were_patteméd fro'm_. the fedcr#} rules, and a.nalysis of the latter 13 stanciard persuas'ive :mthérity in-
mterpretmg the former For example, in State ex rel Lsung V. Sanders, whcn a:ualyzmg the ummg |

reqmrements of the rules l’egﬂrdmg ﬁlmg 8 th1rd—party complamt this Court cited the advisory

committee notes of the federal rule. 584 S.E.2d 203 (2003).- The Court then explained, “We have

The thzganon Handbaok on We.st Vzrgzma Rules of Civil Procedure- unfortunatcly, does not
provide any insight on this issue, but only cites Masino v. Quthoard Marine Corp., 652 ¥.2d 330
(3d Cir. 1981) and Weiser v. Chrysler Motors Corp., 69 FR.D, 97 (E.D.N.Y. 1975) discussed
infra, in a footmote.,  Franklin 1. Cleckley, Robin I. Davis & ILouis 1. Palmer, Tr., Litigation
Handbaok on West Virginia Rules af Civil Procedure § 48, 844 (Juns Pubhshmg 2002). - '

‘Eg, MC'Damel V. Klezss, 480 S.E.2d 170 (1996). “Itis also recogmzed that the very nature of the
deliberative process, which requires the jurors fo arrive af a unanimous verdict, must of necessity
require agccommodation of mdmdual views,” Jd at 174 (discussing the rule against 1mpeach1ng the

jury verdict).
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noted that ‘because the West Virglma Rules of le Procedu,re are .patte.med after the Federél Rulcs

| ot le Procedure we often refer ta mterpretatlons of the Federa] Rules when dlscussmg, our own
rules . Leung, 584 S.E. 2d atn. 3, (quotmg Keplmger V. Vzrgmza Eiec & Pawer ( 0., 537 S.E.2d
632, 641 1.13 (2000))

Du;_ grigiml Rhle 48 trac d the federal rulc 8 ;anguage e:xacﬂy, with its rcference to twelve
jurors 1nstead of the current six. All four of the Clrcmt Courts of Appeal that have axammcd this
issue have concluded that a unamrmty reqmremeut is lmphCﬂ in the tederal Rule 48. Fox v, Umted
States 41 7F ;Zd 84 (Sth Clr 1969) (condemnatmn of quanmms ot drug&; pursuant to the Food Drug
and Cosmcuc Act) Masmo V. ()urbaard Marme Corp., 652 F 2d 330 (3d Cir, 1931) (personal_
injury case), Bladme V. Garcza 742 F. 2d 1237 (10th Cir. 1984) (§ 1983 actlon), Grossheim V. .

' Frezghtlmer Corp., 974 F.2d 745 (6ith Cir. 1992) (personal injury casc).’

In Fox, the sztl) Clrcuzt s analys:s was stralghtforward *Unless othexwmc stipulated, the.
Verdmt in a ¢ivil case must be the unanirnous verdjct of Iwelvc Jurors. Fed R.Civ.P. 48.” 41 7F.2d
at R9; Smcerone, of the jurors _had mdlcated that __he had nat vnted for the_governmcnt, the court.

- found there was no unanimity, and it ‘re.vers.ed and remanded the case. Id |
In Masinog, the "district ::oﬁrt determincd that, in a diversity case, thn’: federal .unam'mity

requirement of FRCP 48 should be applied instead of Pennsylvama s “ﬁve-smhs mapnty verdm

rule” The court found that “{t]hc long -standing commxtment to unanimous Jury verdiets in the

1 See also Kiser v. Caud:l! 599 SE.2d 826 (200 ) “Traditionally, thls Court has utilized dcc;amns
of the federal courts when interpreting and applying our Rules of Civil Procedure.” In that case the
Court adopted thc fedcral courts’ “sham aftidavit” rule for use in Rult: SG summary Judgment

analysis.

5 Contra Weiser v, Chrysler Motors Corp., 69 FR.D. 97 (ED.N.Y. 1975) (district court upheld
local rule allowing a majority verdict of ten from a twelve-person jury). See n. 6, infra.
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federal courts has been recognized in Rule 48 of the Federal Rules of Civil Procedure . .. Implicit
' in the rule is that unless otherwise stipulated by the parties, 2 jury verdict in the federal courts mus't |
be .unanimous”'and that “[tlhe “plain meaning” of Rule 48 is that in the absence of a stipulation by .

the parties; a jury verdict must be unanimous in federal courts. Masz‘na, 88 FR.D. 251',:'253, 255

[

- (E.D. Pa. 1980) (citing Fox, supra, at 255), The Third Circuit agreed with this: “The federa} _

* unanimity requirement is implicit in Fed R Civ.?. 48L.]" Masino, 652 F.2d 330,332 0.2,
| The Masino district court also cxpiained the rule’s language.

The most likely reason why Rule 48 is not explicit in requiring unanimous verdicts
is because the draftsmen of the Rules probably never thought it necessary to codify

- the unanimity requirement. As Justice Douglas has stated, “The unanimous jury
has.been so embedded in our legal history that no one would ‘question its
constitutional position and thus there was never any need to codify it.” Jokwuson v. -

- Louisiana, 406 U.S. 356,382 n.1, 92 8, Ct. 1629, 1644 n.l,32 L. Ed. 24 152 (1972) -
(dissenting opinion). - : ' S _

88 F.R.D. atn. 4.

® The district court specifically rejected the reasoning of Weiser, supra n. 5, which held that there
~was 0o longer any federaj procedural rule requiring unanimity in fedaral courts, relying on Colgrove
V. Battin, 413 U.8. 149 (1973), which held that the rule did not require a twelve-person jury. The
Muosing court held . _ o - '
We cannot accept Wieser’s broad reading of the Colgrove case. The Supreme
Court in Colgrove only addressed the narrow issue of whether district courts could
provide in their local rules for a six-man jury in civil cases. The Court was not
presented with the question of whether there must be unammons agreemeni among
jurors in order 1o render a verdict in federal civil trials. The Justices in no way
intimated that unanimous jury verdicts, which have been utilized in federal courts
for almost 200 years, are not required by the Federal Rules of Civil Procedure, We
do not belicve that Colgrove can be read as an abandonment of the long-held
federal rule requiring unanimous verdicts, ' ' ' : -

88 F.R.D. ar.255.
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The 'next rcircuit court case was Bledsue, supm The appellants had raised the argument
made in Weiser, and the T enth Cm:uxt noted that it had been I‘EJBCted in Masino. The Tenth Circuit
| found no error in thc trial court $ unanimity mstructlon
anlly, the Slxth Ctrcmt aiso held that federal Iaw Tequires a unammous verdmt

: G’rowhe:m 974 F.2d 745, 752 753, "ihe districi court had granted a m1stnai ﬂﬁer it found, aﬁcr-
pcllmg and interview, that ane leI'DI’ germmely d1sagreed" w1th the verdmt &rovvhezm 974 F 2d
gt 753. The chstrzct court Judgc exammcd FRCP 48

The reasonmg implicit in the rule becomes clear when one reviews that rule “The

. pﬁr{lES mﬂy Stlpulate ﬂlat the nry Shall EDHS]S" OF anv nl“‘n.hF"l' ]PQQ ﬂ-la'n 1'“n:ﬂt re or
that a verdict or a finding of a stated majonty of the Jurors shall be taken as the
verdict or {inding of the jury,” which would give the clear impression that if there is
no stipulation, there must be upanimity, that the unanimity requirement may only be -
relieved by stipulation. '

. GraSSheim, 974 F.2d at 750, He also locked at the Third Circuit’s statement in Masino, that “the
federal unanimity requirement is implicit” in the i'l;le, and then concluded, “So it appears that the
federa) rule of uﬁanimity is rather implicit without having been stated per se.” Grossheim, 974 F.2d -
at 750-751,

* Federal Practice and 'Procedure also noted that the rule had a uhanimity presuﬁlption
| Charles Alan Wright & Ar‘thur R. Miller, Federal Practice and Pr ocea’ure vol 9A § 2492 no13
(2d ed., West 1995). The au’choﬁ also state that tederal rule’s 199} language change, if anythmg,

strengthencd that presumption — that-a verdict must be unanimous in the absence of a s_tipulati_on by

the parties.” Jd

7 In 1991, the federal rule was amended to reﬂect Jocal district court rules, which had generally
~adopted a six-person jury. The amended rule reads :

The court shall seat a Jury of not fewer than six and not more than twelve members
and all Jurors shall partjczpate in the VE:I'dlCt unless excused from service by the

10
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West Virginia Code § 55-7B-6d — which allows a nun-ﬁnanimous verdict —.
conflicts with Rule 48 and is therefore unconstitutional, '

Section 6d provides, inter alia,

' Nﬁtwit_hstanding any other pmvisibn of this code, the Jury in ai:y trial of an action”
for medical professional liability shall consist of twelve members, The judge shall
- instruct the jury that they should endeavor to reach a unsnimous verdict but, if they

cannot reach a unanimous verdict, they may retur a majority verdict of nine of the

twelve members of the jury. The judge shall accept and record any verdict by mine

members of the jury, , .. o - S

While the legislature has extensive powers, there is a duty both o it and on this Court to
avoid violations of the separation of power mandated by our constitution, As discussed above, the
Court has plenary power to enact rules related to procedural matti:’rs in the state’s trial courts.-
Legislation is not, of course, _renderéd unconstitution_&l merely because it touches on a Subjebt that is
governed by ope of these rules. fustead, a particular Jlaw is only unconpstitutiona) when it is in direct
conflict with a rule, ot when the legisl_ature clearly intrudes into the Court’s pﬁrovjnc:e.

Ar example of this power interplay is found in Bennett, yupra. In that case this Court
examined the jury qualification forms requirement then found in West Virginia Code § 52-1-7.
After asserting its authority to epact procedural rules, the Court concluded that

This Court’s rule regarding jury selection, W. Va. T.C.R. XII, does not, however,

- address the matter of juror qualification. forms. Therefore, until this Court

‘promulgates such a rule, the Legislature is nor disabled from Milling in the

interstices, and we see no reason to invalidate the statutory requirements in
guestion. : ' ' o o

- d ar 923,

The court shall seat a jury of not fewer than six and not more than twelve members

and all jurors shall participate in the verdict unless excused from service by the

court pursuant to Rule 47(c), Unless the parties otherwise stipulate, (1) t.he verdict
 shall be unanimous and (2) no verdict shall be taken from a jury reduced in sized to

fewer than six members. '

11
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On a more related note is Daniel v, C harleﬁstun Area Medical C neer, 544 S.E.2d 905 '
(2001) In that case this Court interpreted a provision of the MPLA (§ 55- 7B- -6(a)) to reqmrc that
once a couyt determmcd that t:xpert tcstnmony would be required, a court must allow & reasonable.
period of time for the party fo retam an expert witness, noththstandmg a prlor Rule 16(b) deadline "

for chsclosmg exncftq Danjel, 544 S E.2d 2908, Juatlu.: Daws wrote a mncurrmg opmmu to

' expllcxtly reconcﬂe the 'statutory requirernents with WVRCP 16 and 1o prov:de “addltionaiguidance y

i understanding and applymg the holdmg. ld. at 909 Uomed by 1. Maynard) In footnote 2,

- Justice Davis also raised the question whether the statute at issue “offends the cunstitutionai

authority of this Court 1 regulate procedural matters in the trial courts of this State . . ..” She

- voncluded —in that case — that the procedural rules thcré at issue.“[wel'e] not in conflict with RLlle
16(]:), but rather they supbler_nent the rﬁle.” Id atn. 2. o |
Two othcr.cases are representative of the ﬂip side — when the legislature has trans.gresséd
- upon the Court’ s authonty First, Stern Bros., Inc. v. McClure, 236 S.E.2d 222 (197’?) Strzrra Brm
IDVDIVEd the procedures to be used for appomtmg a bubs‘utute pud;,,c after a trial judgc has been
_ dlsquallﬁcd Although prmr statutes purported to deal with the issue, the Cour’c had since that time
enacted a ruk: on the issue. The Court retterated the basis for 1ts mlcmakmg, authonty and noted
- that the staturory procedures werc meffecuve and “cumbcxsome at best.” Jd at 574, The Court

then concludf:d,

The administrative rule promulgated by this Court now controls the procedure for
selection of a temporary judge where a disqualification exists as to a circuit court _
judge. Under Asticle V11, Section 8 of the West Virginia Constitution, it operates
10 ‘upf‘rccde the existing statutory provisions found in W. Va, Code, 51-2-9 and -
10, and W. Va. Code, 56-9-2, insofar as they relate 1o the selection of special judges
or the assignment of the case to another circuit judge when a circuit judge is

disqualified..

Our Rule 48 was amended in 1998 to reflect the lanpuage change from twelve jurors to SiX.
| 12
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Id. at 575,

| The 'sécdnd'.'illustra.t.iv.e ca.sc is'.MayhrJriz’ v. Logan Medz'as:cd.Fnundaﬁtm,._ 454 S.E.2d 87
(1_9_94); In Mayhorh, the cross—aésignmeht .of _ér_ror involved _the'-MP_LA’s §.55;7]3:-71 _‘V‘.Whi(.lh

Duflincs the- qualiﬁcétidns of an axﬁezt ina medicéi m:%lpréctic*_ case,” faé. at 4. The Couﬁ found

that -W.est Virginia Rule of Evidence 70?2 waé-instead thé Prqpef authority to determine r_::xécrt

witniess qualifications.

This Court has complete authofity to determine an expert’s qualifications pursuatt
to 11s constitutional rule-making authority. ... . Accordingly, we hold that Rule 702
of the West Virginia Rules of Evidence is the paramount authority for determining
whether or not an expert is qualified to give an opinion. Therefore, to the extent
that Gilman v, Choi, 185 W. Va. 177, 406 $.E.2d 200 (1990} indicates that the
legislature may by statute determine when an expert is qualified to state an opinion,
it is overruled, : : ' : '
Id ar 94,
This Cowrt has recently even more specitically discussed the interplay between its rules and
- the MPLA, in West Virginia ex rel. Weirton Medical Center v. Muzzone, 587 S.E.2d 122 (2002).
There the Court held, inter alig, that
the provisions of the Medical Professional Liability Act, W, Va, Code §§ 55-7B-1
to -11, govemn actions falling within its parameters, subjecr 1o this Court's power to
promudgare rules for all cases and proceedings, including rules of proctice and

procedure, pursuant to Article VIII Section 3 of the West Virginia Constitution.

Id. at 128 (empﬁasié adciecl).. ,

In this case, § 55-7B-6d does conflict witﬁ Rule 48. The subsec_;tion cleérly states that in
medical_malpra;:tice ¢ase_s', the jury’;s vcrdict. dbes not have to be ﬁnanimous - a majority verdict of
nine of the thjlvc will suffice.  This is directly 'comrary' to the una'ni.mity rc:quircmgnt impliéit_ ir;

Rule 48, as discussed abo&_e. The appellee argued in his 'respo.nse to the petition for appeal that't.he '

section does not contlict with the rule but instead onjy expresses an “additiona) option[] that may he

13



16/12720B4 - 1B8:44 . 3842325301 . _ F‘QUL J .H&RRIS ESQ . : IT.-".AGE.

stipulatecl to. by the part;es .I .“ Thl$., of course, be,gs the qucstmn ~ an option to Wheit? Tha.
dafault - thc “what" — isa uﬁammnus verdxct tmphcxt in the ruIe s language obvmus irrom local
commentary zmd pract]ce and obvxous from mterpretatmns of the analogous federal rule.

| By instructing the j ;ury that it could reach a verdict in contradictmn to that required by Rule '
48, the court I:)Plow erred, and the Plamtm is cntltleq to a new trial, T he court’s demal of the

Plamtﬂf § motion for anew tnal was thus also erroneous.

RELIEF PRAYED FOR

D.

Plaintiff rﬁquests that this Court find West Virginia (’ode § 55- 7B 6d

reverse the lower cou_xt and remand with directions for a new trial.

Dated this j_l’gﬁy of October 2004

Plaintiff,
by counsel,

—
Q J I l"\""")
. PatlJ. Harris :
WYV Bar # 4673 :
Fifteenth & Eoff Streets

Wheeling, WV 26003
304.232.5300 -
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CERTIFICATE OF SERVICE

I Paul 7. I—Iams, counscl for appel]ant hereby . cemfy a true and exact copy of

"
Appe!lants Brief was servr:d via U, S. mail, first class, postage prepald this j_g_ day of

October 2004, to counse] of record for appellec_ as follows: .
Brent P, Cnﬁenhaver
Colombo & Stuhr

1054 Maple Drive
Morgantown, WV 26505
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Paul J. H'A_a,ms




