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INTRODUCTION
Ohio Farmers Insurance Company (Ohio Farmers) and Westfield Insurance Conipany

(Westfield), Defendants below respond to the Plaintiffs’ Appeal Brief filed by Kenneth G.

EA

Bennett Rosilyn K. Bennett, and Rebecca A. Bennett (the Bennett F amlly) and Bob Bennett

Homes, Ino (together, the Bennetts) The Bennetts appeal three orders entered December

11, 2003, by the Circuit Court of Wood County (the Circuit Court). While none of the orders

addressed the snoliation claims against Ohio Farmers or Westfield, Ohio Férmers and
Westfield file respond to Plaintiffs” Appeal Brief because it refetences thosn claims.
KIND OF PROCEEDING AND RULINGS TO DATE |

This action arose from a March 25, 1998, fire that destrnYGd the Bennett Family’s
home and contents, including their autos. Thé Bennett Family contacted their homeowners
insurer, O_hi.o Farmers, and their auto msurer, Westﬁ.eld..

Ohio Fanners and Westflleld paid the Bennett Family a total of rnére_ than one million
dollars ($1,000,.000) on their home and auto claimé; After its in\}estigation, QOhio Farrners
did not object to the Bennett Family’s razing of their burned home. After investigating and
_'paying the Bennett Family’s “total loss™ auto claim and taking title to the Camry, Wes_tﬁeld
sold the remains of Rebeéca Bennett’s Toyota Camry (the Camry) for salvage. | |

- Mr. Bennett fn'st considernd legal action in Decembet, 1999. The Bennetts filed this
action in March; 2000, again.st Toyota Motor Cnrpotation, Toynta Motor Manufactutin gof
Kentucky, Inc., Toyota MotorManufa_ctnring, U.S.A., tnc., Toyota Motor Sales, U.S.A., Inc._,

and Cobb and Coulson Auto Sales, Inc., d/b/a C & C Dodge Toyota (together, the Toyota



Defendants); ASCO S.ervices, Inc. (AS_CO ); and ADEMCO Group, Pittway CorpOretion,'
System Sensor, and Honeywell, Inc, (the-Honeywell Defendants). .The Bennetts alleged that
the Camry caught fire and caused their home to burn, and that the1r home alarm system,
1nstalled by ASCO and contammg some eemponents manufactured by the Honeywell :
Defendants, did not timely warn the Bennett  Family of the fire.

The Bennetts later Jomed Ohio Farmers and Westﬁeld as Defendants aIlegmg thetr.
spohatton of ev1dence The Bennetts Jomed Chemetronics Caribe, Inc., and Kidde- Fenwal.
Inc. (together, the Chemetronics Detendants), after learning that they may have manufacture(l
a compenent of the home alarm System. .

All Defendants sought summary judgment. The Circuit Court has not decided |
| ASCO’s, Ohio Farmers’., or Westfield’s motions, but on December 1 1.., 2003; it granted final
sumrnary jutlgment on.the merits for the Toyota Defendants (the Toyota Order) and the
Honeywell Defendants (the Honeywell Order). It granted surnmary judgment and dismissed
the Chemetronics Defendants under the statute of limitations (the Chemetronics Order).!

| This Court granted the Bennetts’ Petition for Appeal of the _Toyota Order, the . |
Honeywell Order, and the Chemetronics Order (together, tlre 12/ 1.1/03 Orders). It ordered
the Bennetts to file their'appellate brief within thirty (30) days of receipt of the Order entered |

January 14, 2005. The Bennetts filed Plaintiffs’ Appellate Brief on Febroary 22, 2005,

'Cf Plaintiffs” Appeal Brief at 1 (“The Appellants seek relief from ... three (3) Orders ...
granting summary judgment to all defendants on plaintiffs’ claims of product liability essentially on
the basis that plaintiffs were unable to identify the precise defects and/or causes of the fire and alarm -
failure due to the spoliation of the Camry and the fire alarm system.”).
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STATEMENT OF FACTS

A. After fire destroyed the Bennett Family home, their insurers paid their claims.

Bob Bennett Homes Ine. bu11t the Bennett Family home The Bennetts assert that

the builder rehed on ASCO’s a.dwce on and 1nstallat10n ofa home alarm system, but that the

alarm system did not sound on the night of the fire. Plaintiffs’ Appea} Brief at 1—4.
_Neither Mr. nor Mrs. Bennett saw the fire start or in ite beginning_ stage, but they

' assert that eech Iooked throug.h a cioor into the garage for a few seconds and saw the C.amry

‘in flames. 7d. at 4-6. Mr. Bennett had to Iook over or under another car in the garage to see

the Camrv but he recalls that “a portion of the undercamage of the Camrv was engulfed n

ﬂames and that matenal appeared to be meltmg off of the car. ]” Id at 6; Kenneth G.
* Bonnett Depo. 11/30/00 at 247-48, |
The Bennett Family “suffered essentially a total loss of their home end .its'contents
before the ﬁre eould be extinguished.” Plaintiffs’ Appeal Brief at 6. They contacted Ohio
F armers, their homeowners insurer, and Westﬁeld, which insured the Ca:ryery.2 Ohio Fa;mers’
and Westﬂeld’s adjusters met with Mr. Bennett on March 26, 1998, the day after the fire.
Together, Ohio Farmers and Westfield paid the Bennett Family more than one million dollars

($1,000,000) on their fire claims.

2CNA 1nsured two (2) other antos and paJd the Bennett Family’s claims. There is no

indication that CNA preserved either auto,



B.  After Ohio Farmers’ thorough investigations, Mr. Bennett decided to raze the

Bennett Family home. Westﬁeld tock title to the Camry and left it at the salvage
yard.

Ohio Farmers® homeowners adjuster gave the Bennett Family $25,000 on March 26,
1998, as an advancement. He retained Robert Stewart, a certified fire investigator and the

primary-investigator on around 1- 700 fires, to perform a cause and origin (C&O0)

investigation. Rosilyn Bennett Depo. at 57, Robert Stewart Depo. at 8-9, 16-17. Stewart

examined the Bennett Family home and took extensive photographs on March 26 and 27
1998, Mr. Bennett did rrot.ask Stewart to examine the alarm system, nor did Mr. Bennett tell
Stewart thzrt any part of the alarm system had not operared properl_y. Stewart Depo. at 48.
Rebecca Bennett parked the three yeer old Camry in the garage at least three (3) hours
before the fire. The Camry s Toyota service records showed no fire-related problems it had
been serviced at auto shops other than authorized Toyota shops, but no records from those
shops were available. The Camry did not eppear “different” or “unusual” on the nrght of the

fire, Rebecca Bennett Depo. at 9, 15, 26, 33, 86.

At the time of the fire, the Camry was parked between two (2) other autos, and a

lighting fixture and an electric garage door opener had been left on top of it before the fire.

A gasoline can, between the Camry and the Bennett 'Family’s pick-up truck, had contained

some “product” at the time of the fire and was destroyed in the fire. A piece of gasoline- -

powered equlpment was found nearby. Stewart Depo at 49-50.
Westfield’s adjuster had the Bennetts’ autos pulled from the garage on March 27,

- 1998, The adjuster paid $16,618.75 for the Camry as a total loss, and Mr. Bennett signed its

4




title over to Westfield. Kenneth Bennett Depo. at 115, 225.- The adjuster said the Camry -
woﬁld be taken to Hilltop Auto Wrecking, where a thorough in?esﬁgation would be done,
but he did not say how long the Camry would be _kept or how long the .investigation would -
take. Id. at 115, 225,275-76.
‘Stewart determined that the fifé most likely started in the g_aragé, but he poﬁld not tell
whethef the Camry was involved in caﬁsing it. He bbtained Mr. Benne’tt’s', Ohio Farmers®,
| and Westﬁel_d’s. permission to bfing in an auto fire specialist. Id. at 21-_25._ Willis Davison,
thé spe’ciéh’st, examinéd the Caﬁlry and its “exhaust, eléctrical_, fuel and emissions systems.”
.' W.L. Davison, Jr. Opinion 4/27/98. He tc;ok extensive photogréphs, but “nearly all of the.
coinbustible rﬁaferial. ... had been consuméd[,]” including the electrical wiring. Id. While.
| “[s]evefal areas of electrical activity” were apparént, he could'no.t determine whether they
éauséd the fire or resulted from it. Id. He could seé “no poséibility for subrogatioﬁ ...’; Id.
Under their policies’ terms, Ohio Farmers and Westfield each soﬁght to determine if :
it could,seek. s_ubrogatién from a third party. Once Westﬁelci paid for the “total loss” Camry,
Mr. Bennett dealt with Ohio Farmers’ adjuster and had no further conta.ct'v.vith Westfield.
Mr. Bennett was awairel of Ohio Farmers’ concern about subrogation, but Ohio Farmers’
adjuster did not recall discussing Mr. Bennett’s litigation with Mr. Bennett. Id. at 199-201,
278; Timothy C. Call, Ohi.o Farmers adjuster, Depo. 10/18/01, at 70-.'
. Mr. Benm;-tt never went to Hilltop Auto Wrcckigg to see the Camry. Kenneih Bennett
- Depo. at 201 .. He “never.contacted Toyota,” and until he sought counsel in December, 1999,

he made no effort to find out if the Toyota still existed. 7d. ét 209, 211-12. Mr. Bennett
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“always assumed” that an insured could buj'f back a total loss auto after the insurer paid for
it, but no one at Ohio Farmers told him that. Mr, Bennett did not recall tellmg the Ohio

Farmers adjuster not to destroy the Toyota Camry and he never asked if he could keep it,

' Jd. at274,317.

In late spring, 1998, the fourth or fifth week after the fire, Mr. Bennett asked if Ohio

Farmers objected to removal of debris from the Bennett Family’s property. Id. at 287.

- Adjuster Call’s supervisor asked Call to ““contact[] the carrier for the auto and see if they

have any reason not to go ahead with the demof[lition of the Bennett Family Home]. Does
our C&O speculate as to the cause? We have a lot of money at stake and if we need to go

further we are willing to do so.””” Royden Browning, Ohio Farmers supervisor, Depo. at 17-

18, Call replied that “[t]hat the C&O .coulld not speculate because of the condition of the - _

auto.” Id. at 17-18.

Ohio Farmers concluded from auto fire expert Davison’s opinion that it could not -
recover any-subro.gation for the ﬁre_. Ohio Farmeré had no objection to; and paid for, the
debris removél and disposal. Kennéth Bennett Depo. at 287, 291-92.

Mr. Bennett arranged for debris removal but did not preserve any of the home alarm

system’s alarms, sensors, or monitoring equipment. Nor did he look through the house or the

- debris for alarm equipment or tell any.oﬁe else to do so. Id. at 121-123, 139, 287-90. He had

‘the property razed and remaining contents hauled to the dump or buried. Id. at 139. Through

the end of 1998, he did nOtr report'any problems to ASCO, which installed the alarm system.

- Id. at 120,



- Mr. Bennett testified that Ohio Farrners adjuster said that there would be a thorough
investigation, fhat they would get the equipment they could salvage and that there would be
arr investigation of that equ1pmer1t. Mr. Bennett assumed” that a thorough investigation
would include exam.in:ation of the Camry and the alarm system. However, no one from Ohto
Farmers said tttat' Ohio Farmers would take the Camry or the alarm equipment, and Mr.
Bennett never inhstru.cted' Ohio Farmers to do so. Id. at 281-82. |

| Mzr. Bennett dld not recall whom he told about the allegedly faulty alarm system 1d.
| at 124-25. He did not recall asking Oth Farmers to keep the alarm eoulr)ment but he sald.

that the d in the fire would be kept. To
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the insurance peop ]e sotd him
~ Mr. Bennett, “involved equipmeut” meant the Camry, but he was “not certain that it.m_eant :
the alarm equipment.” Id. at 125. Mr. Bennett believed it was “common sense’;-that the
Camry caused the home to burn, but when asked if he would defer to expert fire.

investigators, he answered, “That’s correct,” Id. at 284.

C. The Bennetts first considered a lawsuit in Dccember, 1999, and filed this action
in March, 2000.

01110 Fariners rnade the rural paymem on the home loss claim iu .Iune, 1999. Kenneth
Bennett Depo. at 293. “It never entered [Mr. Bennett’s] mind about legal aoti_on until well -
after a year after this fire.” Id. at 116.

In summer or fall 1999, a friend told Mr. Eennett that the Camry s catalytrc converter
caused the fire. Mr. Bennett did not tell Ohio Farmers about his friend’s opinion because Mr. |

Bennett was “not sure at that point that I was convinced that I should bring legal matters, T




mean, I wasn’t even convinced at that time that I even had en'y grounds to bring a lawsuit,”
Id. at 197, 208. He first contacted a lawyer in December, 1999. Id. at 209.
The Bennetts filed this action in March, 2000, against ASCO, the Toyota Defendants, |

- and the Honeywell Defendants. They joined Ohio Farmers in June 2000, and Westﬁeld in

March 2002 allegmg the insurers’ intentional or negligent destructlon of the Camry and the

alarm system ASCO and the 1nd1v1dua1 Toyota Defendants Ccross- cla1med agamst Ohio
F armers and Westﬁeld for indemnity or contnbutlon The Bennetts later joined the |
Lhemetromos _L)efendants, alleging their product liability. -

D. The only ﬁrm evidence was the nresence of multiple poten t al causes.

The only ev1dence on the cause of the fire showed muitiple potential causee mcludmg
the Camry, the gasolme can beside it, and the gasoline-powered equlpment lhe Bennetts
experts could not testify to any Camry defect that originated before the Camry left the Toyota - |
. feotory; one testified affirmatively that the alleged defect:'aros_e after the Camry left the
' faetory.‘ Peter Vallas Depo., _7/24)03; at 3 12—13; John Sandy Depo. 7/22/03, at 256-57.

Another Bennett expert testified that the alarm system might have failed because of ASCO’s
installation error, ora s_erfieing error, or a manufacturing defect, or a design defect. Jeffrey
Zwirn Depo. atjo, 81,98, 101-03, 110-11, 114-17, 156, |

All Defendants. moved for summary judgment on the .Bennette’ claims. | The C.ireu.i.t'
Court has not ruled on ASCO’s, Ohio Farmers®, or Westfield’s motions, but it granted final
summary judgment for the Toyota Defendants and the Honeywell Defendants on the .merits.

It dismissed the Chemetronics Defendants under the statute of limitations. The Bennetts
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appeal the 12/11/03 Ordets, but they did not timely file Plamtlffs AppeHate Brief

POINTS AND AUTHORITIES

Dismissal of the untimely Plaintiffs’ Appeal Brief is a_ppropriate.

W.Va.R. App. P. 10

Spoliation is not before the Court. Summary judgment is. mandated on the

product hablllty claims.

1.

The 12/11/03 Orders are subject to de novo review. -
Willt'am's v. Precision Coil, Inc., 194 W.Va. 52, 58,459 S.E.2d329, 335 (1995)

Painter v, Peavy, 192 W.Va. 189,451 S.E.2d 755 (1994)

- W.Va.R.Civ. P. 56

Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986)

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)

- There is a simple lai:k of evidence, not spoliation.

Hannah v. Heeter, 213 W.Va. 704, 584 S.E.2d 560 (2003)

Mommgstar v. Black & Decker Mfg. Co., 162 W.Va. 857, 253 S.E.2d 666
(1979 _ ‘

Anderson V. Chrysler Corp., 184 W.Va. 541, 403 S.E. 2d 189 (1991)

Beatlj/ v. Ford Motor Co., 121 W.Va. 471, 574 S.E.2d 803 (2002)

'W. Va. R. Civ. P. 56

Celotex, 477 U.S. at 325
Anderson, 477 U.S. at 248

Williams, 194 W.Va. at 60, 459 S.E.2d at 337 N
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Painter, 192 W.Va. at 192, 451 S.E.2d at 758

ARGUMENT

A.  Dismissal of the untimely Plaintiffs’ Ap:peal Brief is appropriate.

An appellant must file the appeal brief “[w]ithin thirty days of the date of the notice

of the filing of the appellate record, or within thirty days of the receipt of the granting order

estab]iéhing a briefing schedule[.]” W. Va. R. App. P. 10(a). Should aﬁ appellarit fail to

meet the filing deadline, the Court may “impos[e] the following sanctions: refusal to hear the

case, denying oral argument to the derelict party, dismissal of the case from the docket, or -

- . such other sanctions as the Supreme Court may deem appropriate.” W. Va.R. App. P. 10(e). .

Here, the Court received the record and issued its écheduling order on Friday, January
14, 2005. The Bennetts should have received the written Order by Tuesday, Janvary 18,

2005, making their brief due Febrﬁary 17,2005. They did not seek an extension of time, yet

-they did not file Plaintiffs’ Appea_l Brief until February 22, 2005. Absent extenuating'

circumstances, dismissal of Plaintiffs’ Appeal Briefis éppropﬂate. W.Va.R. App. P. 10(e).

B.  Spoliation is not before the Court. Summary judgment is mandated on the
product liability claims. '

1. The 12/11/03 Orders are subject to de nove review.

The Court reviews a summary judgment order de nove. Williams v. Precision Coil,

Inc.; 194 W.Va. 52, 58,459 S.E.2d 329, 335 (1995) (citing Syl. Pt. 1, Painter v. Pea-vy, 192

W.Va. 189,451 S.E.2d 755 (1994), among others). Summary judgment is required if “there

is no genuine issue as to any material fact and ... the moving party is entitled to judgment as

10
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a matter of law.” W. Va. R, Civ. P. 56(c)).

The movant’s burden “may be discharged by ‘showing’Q'—that 18, pointing out to the

[Court]--that there is an absence of évidehce to sﬁpﬁbrt the nonmoving party's case.” Celotex |
| '_ Corp. v. Catrett, 477 U S 317, 325 (1986).' The nonm_ovént “may n.ot rest upon his mere
' alleg.étions.[,]” W. Va. R. Civ. P, 56(e), but must establish facts on which a reasonable jury

* could base a verdict in his favor. dnderson v. Liberty_ Lobby, Inc., 477 US _242, 248 (1986);

Williams, 194 W.Va. at 60,459 S.E.2d at 337 (citation omitted); Painter, 192 W.Va. at 192

n. 5,451 S.B.2d at 758 . 5.

2. There is a simple lack of evidence, not spoliation,

Since this action was filed, the Court has recognized the tort of intentional spoliation

by parties or thi_rd parties. Syl. Pt. 9, Hannah v. Heeter, 213 W.Va. 704, 584 S.E.2d 560

(2003). " It recognized the tort of negligent spoliation only by a third ..party, but the

complaining party must establish the third party’s “special duty” to preserve the evidence,

Syl. Pts. 2, 5, id., since third parties have ““no general duty to preserve evidence[.]”” Id. at

712, 584 S.E.2d at 568 (citations omitted),

However, spoliation is not at issue in this appeal because the Circuit Court has not yet

addressedi_t. The Bennetts’ citation of their expert’s opinion on spoliation, Plaintiffs” Appeal

Brief at 16, is irrelevant because none of the 12/11/03 Orders m_entioned spoliation.’

*Recovery for intentional époliation requires proof that an action or potential action existed;
that the spoliator knew of it, yet willfully destroyed evidence “vital” to the other party’s claim with

specific intent to defeat the claim; and that as a result, the complaining party cannot prevail in the

action. Syl Pts. 10, 11, Hannah,213 W.Va, 704, 584 S.E.2d 560. Mr. Bennett did not believe he
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‘Rather, the Toyota Order and the Honeywell O.rder-appliedr the Iaw to the undisputed
facts. According to the Bennetts’ expérts, any alleged Camry defect must have occurred after
the Camry left the Toyota factory. Vallas Depo. at 312-13; Sandy Depo. at 256-57. There

were multiple potential causes for the alarm system"s alleged failure. Zwirn Depo. at 70, 81,

98, 101-03,. 110-11, 114-17, 156. Régardless .of the availability of the Camry’s charred

rem.éins, the Bennetts could not recover from the Toyota Defendants without both ev;idence _
of‘the man_ﬁfacture or sale of a defective .prod'uct and elimination of compcting.:,r potenti-al _
causes of the fire, Rega_dless of the availability of the alarm system’s remains that Mr.
Bennett caused to be destroyed, the Bennetts could not recover from the Hone
Defendants without both evidence of th¢ manufactilrg or sale of a defective product and.

elimination of competiﬁg potential causes of the fire. Mbmingsta_r v. Black & Decker Mfg.

Co.; 162 W.Va. 857, 253 S.E.2d 666 (1979); Syl. Pt. 3, Anderson v. Chrysler Corp., 184

. W.Va. 541, 403 S.E.2d 189 (1991); Syl. Pts. 3, 4, Beatty v. Ford Motor Co., 121 W.Va. 471,

574 5.E.2d 803 (2002) (citations omitted).

Summary judgrhent was and is proper as a matter 6_f law for the Toyota Defendants

had any viable claims until nearly two (2) years after the fire; he did not tell the insurers of an alarm

- system problem, and the evidence convinced Ohio Farmers and Westfield that they had no

subrogation claims against Toyota. The evidence could not support any alleged specific intent by
either insurer to defeat the Bennetts® product liability claims. ' '
Negligent spoliation is inapplicable because Ohio Farmers and Westfield are parties to this
action. Syl. Pt. 2, id. Even ifthe insurers were deemed “third parties,” Ohio Farmers did not possess
or control the Camry or the alarm system; it had no ability or duty to preserve either. Syl, Pts, 5, 8,
id. (citations omitted). Westfield handled the Camry, but the Bennett Family never asked about it
after Westfield paid for and took title to it. Based the evidence that could not support a subrogation -
claim, Wesifield had every reason to close its claim file and ““control the costs of preservation[,]’” -
but no duty to preserve the Camry. Id. at 72, 584 S.E.2d at 568 (citation omifted).
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and the Helleywell'Defendanfs. W. Va. R. Civ. P. 56(c)), (e); Celotex, 477 .U.S.. at 325;
AnderSOn, 477 U.S. .at 248; Williéﬁts, 104 W.Va. at 60, 459 S.E.2d at .337; Painter, 192 '7
W.Ve. at 192 n. 5, 451 S.E.2d at.758 n. 5. Plaintiffs’ Appeal Brief states no ground for
reversal of the Toyota Order or the_rHoneywell Order;“' | |
| | PRAYER FOR RELIEF
Appellees Ohio Insurance Company and Westfield Insurance Company ask the Court
to-affirm summary judgment for Appellees. Toyota Mot(n Corporation, Toyota Motor
' Manufacturmg ofKentuckv Inc. ToyotaMotorManufach ILSEAWInc;,Toyota*.‘otur
Sales, U.S.A., Inc Cobb and Cou]qon Auto Sale ‘, .Inc,_, d/b/a C &‘C Dodge Toyota,
ADEMCO Group, Pittway Corporatlon, System Sensor, and Honeywell, Ine.; es a matter of
law. - | | |
Respectfully submit’t_ed,

OHIO INSURANCE COMPANY AND
WESTFIELD INSURANCE COMPANY

/%’%/Z‘/%/ / By Counsel

Brent K. Kesner (WV Bar #2022)
Ellen R. Archibald (WV Bar #5183)
Kesner, Kesner & Bramble, PLLC
Post Office Box 2587

Charleston, WV 25329

(304) 345-5200

*Even with a statute of limitations defense, see Chemetromcs Order, the same facts and law
would obviate the Bennetts’ product liability claims against the Chemetronics Defendants
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CERTIFICATE OF SERVICE

I Bfent K. Kesner, counsel for Defendants Ohio Farmers Insurance Company and -

Westﬁeld Insurance Company, certlfy that the foregoing. RESPONSE OF OHIO

FARMERS IN SURANCE COMPANY AND WESTFIELD IN SURANCE COMPANY

Marvin W. Masters, Esquire
Richard A. Monahan, Esquire
Masters & Taylor, L.C.

Fourth Floor - Peoples Building
181 Summers Street -
Charleston, WV 25301

Counsel for Plaintiffs

Daniel A Ruley, Jr., Esquire
Pullin Fowler & Flanagan

300 N. Kanawha Street

Beckiey, WV 25801 :
Counsel for ASCO Services, Inc.

JohnC Bogut Jr, Esq

 Wayman, Irvin & McAuley, LLC

Suite 1624 Frick Building
437 Grant Street

 Pittsburgh, PA 15219-6101

Counsel for Chemironics Caribe, Inc. and
Kidde-Fenwal, Inc.

" TO PLAINTIFFS’ APPEAL BRIEF was served on counsel of record this 21¥ day of

— Maréh, 2005. by depositing a true copy thereof, postage prepaid, addressed as follows:

- Andrew B. Cooké,- Esquire

Flaherty, Sensabaugh & Bonasso ‘.
P.O. Box 3843
Charleston, WV 25338-3843

Counsel for Toyota Defendants

| George W. Flynn, Esq.

Flynn, Gaskins & Bennett, L.L.P.
333 8. Seventh Street - Suite 2900

- Minneapolis, MN 55402

National Counsel for ADEMCO Group :

Richard A. Hayhurst Esqulre
Law Offices of Richard Hayhurst
414 Market Street

Parkersburg, WV 26101

Counsel for ADEMCO Group

Ellen R. Archibald (WV Bar #5183)



