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I. INTRODUCTION

In this brief, the appellant, Pennsylvania National

Mutual Insﬁrance Company (“PNI”), will reply specifically to the

section D relating to PNI‘s argument that American International
Companies/New Hampshire Insurance Company (AIC/NH) is estopped

from contesting that Kiser was covered by the applicable New

Hampshire policies.

II. STATEMENT OF FACTS

It is well established that Matthew Kiser refralned
from deposing brother pledges and presenting their testimony at
trial in exchange for AIC/NH's withdrawal of its reservation of
rights on the questidn.of whether he was acting within the scope
of his pledge duties. (See Exhibits B, C and D attached to Reply
Memorandum to Response of New Hampshire Insurance Company in
Support of Motion for Summary Judgment of Peﬁnsylvania Mutual
Insurance Company.) AIC/NH alleges that Kiser’'s agreement not to
depose piedges and/or introduce their testimony was actually in
exchange for an agreement by AIC/NH to pay one-half of any
verdict Matthew Kiger was called upon to pay. New Hampshire
bases this argument on what it well knows to be an érroneous and

completely unsupported comment in the Circuit Court’s 16 page



"Order Regarding Insurance Coverage Issues” which states ag
follows:
In a side agreement with DPNI made

outgide of the insuring agreements and prior

to trial the underlying claimg, New Hampshire

voluntarily agreed to pay one-half of Kiger's

shaire of the underlying verdict so as to

avoid the presentation of evidence regarding

Kiger’s duties and obligations as a pledge.

See Order, at 4-5,

This comment is made in the context of paragraph 5 of
the Order which is simply an informational Paragraph intended to
demonstrate the manner in which the unsatisfied liability of
defendant Weinstein was satisfied by the remaining defendants.
Nothing in the record supports this statement by the Circuit
Court. A review of the summary judgment motion, response
memoranda and reply memoranda filed by PNI and/or AIC/NH clearly
demonstrates that no party ever advised the Circuit Court that
the “side agreement” concerning the payment of Kiger’s pro-rata
share of liability had anything to do with the introduction of
evidence concerning Kaiser’s duties and obligations as a pledge.
In fact, all of the documentation and argument presented to the
Court on this issue clearly established that the nature of the

agreement between Mr. Kaiser and AIC/NH was that Kiser would not

depose pledges or call upon them to testify if AIC/NH would

withdraw its reservation of rights relating to Mr. Kiser acting
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within the scope of his capacity as a pledge at the time of the
accident, |

For example, Exhibit C to the Reply Memorandum to
_Reéponse of New Hampshire Insurance Company in Support of Motion
for Summary Judgment of Pennsylvania National Mutual Insurance
Company clearly reflects that on August 21, 1892, prior to the
trial of this matter, counsel for Kiser corresponded with counsel
hired by AIC/NH concerning the agreemenﬁ.

This is to confirm our conversations of
yesterday respecting AIC's (AIC/NH) belated
agreement to withdraw the reservation of

- rights letter with regard to Matthew Kiser in
his capacity as a pledge of Sigma Phi Epsilon
Fraternity. Although you were apparently
dismayed by the fact that we have noticed two
depositions of former pledges of the
fraternity in an effort to demonstrate that
Matthew Kiser was acting within the scope of
his duties as & Pledge with the fraternity,
you certainly should have been well aware of
our intent to do so ag I have expressed this
intention on various previous occasions . .

As I pointed out, AIC's (AIC/NH) failure
to withdraw the reservation of rights
necessitated the noticing of these
depositions, Although I have understood the
general desire to refrain from implicating
the fraternity to the largest extent possible
in order to minimize a jury verdict, AIC's
(AIC/NH) failure to withdraw its reservation
of rights left me no choice but to take
whatever action necessary to establigh that
any actions by Matthew Kiger at the time of
the accident were, in fact, within the scope
of his pledge duties.

Not only is the record completely devoid of anything to

Support the Circuit Court’s comment, a review of the transcript
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of the hearing of May 10, 2061, which resulted in_the entry of
said order, reflects that no such information was discussed
during said hearing.

Finally, there is correspondence between Kiser’sg
pective counsei hired by PNI and AIC/NH-which clearly
demonstrates that the “side agreement” concerning ‘the payment of
Kiser’s liability was not made until November 13, 1992, after the
trial of the underlying case. (See correspondence from Pp.
Brennan Hart torR.VGallagher dated November 13, 1992 attached as
“"Exhibit A”.) Said lettéf was not a part of the record below
because the nature of the agreement between Kiser and ATIC/NH was
not in issue. AIC/NH is raisinﬁ it now, solely because the
erroneous commeﬁt_in the Circuit Court‘s Order permits the
argument . Howevér; the fact that-the Circuit Court’'s comment in
the order is just pPlain wrong cannot be contested. The agreement
betweeﬁ PNI and AIC/NH to pay fifty percent (50%) of Kiger's
liability and reserve the coverage issue for later determination g
‘was reached after the trial and could not have beén the basis for
Kiser’s agreement not to present the testimony of his pledge
brothers.

AIC/NH knows that the Circuit Court’'s reference in i
paragraph 5 of its Order indicating that the side agreement to j
pay one-half of the Kiger liability was made in exchange for

Kiser refraining from pPresenting evidence regarding his duties



~and obligations as g pledge is simply and clearly erroneous.
AIC/NH should not be using such an error to attempt to mislead
this Court to an unjust ruling and is Yet another indication of

" its bad faith toward its insured, Kiser.

ﬁiscussion of Law
The appellant, AIC/NH has attempted to confuse the

Court with respect to the estoppel issue. PNTI is not asserting
that AIC/NH should be estopped from denying Coverage to Kiser as
a result of any agreement it had with PNI. Rather, AIC/NH should
be estopped from denying coverage for Kiser as a result of the
express withdrawal of the reservation of rights for whether or
‘not Kiser was acting within his duties as a pledge as embodied in
the letter to Matthew Kiser from AIC/NH dated August 7, 1992, and
attached to the Reply Memorandum to Response of New Hampshire
Insurance Company in Support of Motion for Summary Judgment of
Pennsylvania National Mutual Insurance Company as “Exhibit B~”.

It is undisputed that PNT has paid 6ne~ha1f of the
verdict attributable to Matthew Kiser. Accordingly, PNI stands
in the shoes of Matthew Kiger as his subrogee with respect to any

claim he has for coverage against AIC/NH. Rav v. Donahew, 177

W. Va. 441, 352 '8.E.2d 729 (1986) .
Moreover, appellee’s contention that Kiser cannot

demonstrate prejudice as a result of the actions taken by AIC/NH
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is ridiculous. It ig well documented and was well- documented at
the summary judgment stage below that Matthew Kiser made no
effort to establish that he was acting within hisg capacity as a
pledge at the underlying trial specifically and solely as a

1t of AIC/NH agreeing to withdraw its reservation of rights
that Mr. Kiser wag acting in his capacity as a pledge.
Accordlngly, Kiser made no effort to establish this otherwise
important point during the trial. 'Importantly, all of the points
cited by AIC/NH in Support of its position on this issue from the

original opinion in Wehner v. Weinstein, 191 W. va. 149, 444

S.E.2d 27 (1994), directly resulted from the fact that Kiser
honored His agreemént with AIC/NH and refrained from introducing
any such evidénce'at'triél. The prejudice he Buffered is
apparent on itg face; he_made.ﬁo effort whatsoever to establish
that he was acting as a pledge and, thus, did not persuade this
Court (although the jury was bersuaded) that he was acting as the
agent of the fraternity. as a result, it is the dicta in the

- original Wghnér opinion which now gives rise to ATC/NH’'sg very
argument that Kiser was not covered.

ATIC/NH Tepeatedly misstates PNI's p051tlon insinuating
that an agreement between PNI and AIC/NH gives rise to the
estoppel argument. In fact, the estoppel is based entirely upon
the pretrial agreement made between Kiger and AIC/NH that the

withdrawal of reservation of rights would be made in exchange for
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Kiser not proving up his agency reiationship with the fraternity
at trial. Once the reservation of rights was waived, Kiser did
not need to.prove the agéncy relationship because coverége had
been acknowledged; A subrogee, PNI isg asserting Kiser‘s rights
against AIC/NH and is entitled to a ruling that AIC/NH ig

estopped from denying Coverage for Matthew Kiser.

Conclugion

Accordingly, for the reasons stated herein and in the
Brief of Appellant Pennsgylvania National Mutual Insurance

Company, this appellant respectfully requests that this Court

Richard w, Gallaghe
(W.AVa. State Bar I.R.: 1 7)
b KH /

Je V Kiholg -
{W. _;/gtate Bar 1I.D.: 4928)

Attorneys for Pennsylvania

National Mutual Insurance Company

Post Office Box 128

140 West Main Street, Suite 300
Clarksburg, wWv 26302-0128
(304) 622-5022
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Movember 13, 13552

Richard Gallagher, Esquire
ROBINSON & McCELWEE

P. O, Box 128

Clarkaburg, wv 26302-0128

Ra: Wehner, Figher & handau ¥. Weinstein, Bossio,
Kiser, and Sigma Phi Bpsilon, Inc.

Civil Action Nos. B9-C-718; B9~C-

1029, $0=-Cc-B85

Dear Mr. Gallagher:

I am writing to confirm our discussion of November 13,
1392 in which I advised you that AIAC was willing to accept
Fennsylvania National’s pProposal regarding the payment of Matthew
Klser‘s share of the ultimate verdict if Post-Trial Motions are ;
unsucceasful. As par our discussgion, both ATIAC and Pennsylvania ;

National agree to pay 1/2 of whatever monies

are owed by Mr.

Kiser ag a result of the aforesaid jury verdict. In addition,
each carrier is unconditionally and unequivocally preserving all
rights and remedies they may have in regard to determining the

priority of their respective polic;es.

I  informed you that 'a direct letter from AIAC .
confirming this agreement would be impossible at this time. The ‘
file is in transit to the Atlanta office’s complex litigation

any direct correspondence before your deadline to file Post-Trial
Motions impossible. I discussed this proposed agreement with
Ward Turnquist, Vice President and Managing Director of AIAC, who
gave full authority to agree to the 1/2 payment and completa

Teservation of righta.

If you have any questions or comments concerning the

above, Please do not hesitate to call.

Very truly yours, §
BN . o

P. BRENNAN HART
PBH/mkb

VIA FAX
ORIGINAL MAILED
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