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INTRODUCTION & SUMMARY

Appellee New Hampshlre Insurance Company (hereafter “New Hampshtre”) has

submitted a brief to thrs Court which fundamentally and studiously i 1gnores well settled 1nsurance

law prrncrples 'Further, New Hampshrre would cleverly overlook the obvrous 1mphcat10ns ofa

spemal “Named Insured” endorsement by suggestlng that 2 standard form “Persons Insured”
provision better reflects the mtent of the parties to the insurance policies. Addltrona}ly, New

Hampshlre magmﬁes the circuit court’s error by ent1re1y misconstruing the purpose of an

“additional msured“ endorsement Finally, New Hampshlre argues at length about “all rrsk”
insurance, a -concept which is- prlmarlly pertlnent ouly to property - insurance, - and,

- correspondingly, d1sregards the “comprehensive” and “all risk” character of Comprehenswe

General Liability and Umbrelia Excess policies, Travelexs is constramed o reply
ARGUMENT

1. N ew Hampshlre Erroneously Relies On Contract Law Cases Rather Than Insurance
Law Cases.

As evrdence of the absurdxty of their argument, New Hampshlre opens therr brief by

1nV1t1ng thts Court to rewrite the landscape of insurance law 1nterpretat10n by dlsmgenuously

relying on contract Iaw constructron principles. In fact New Hampshire specrﬁeally cites nine

cases (many of ‘which were decided in the early 20% century), that are entirely based upon
contract law mterpretatlon and in no manner whatsoever concern insurance policy interpretation. '

.See N.H. Br. at 12- 14, To the contrary, this Court has recognized for over ﬁfteen years that

special rules apply to insurance policies since they are “contracts of adhesion, offered on a take-

! Travelers’ principal brief was filed with this Court on July 7, 2004, New Hampshire $ responsive brief
was not filed until August 20, 2004, six weeks later. TraveIers will not make an issue of the tlmeliness of
New Hampshire’s subr_nission -
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it-or-leave-it ba31s often sight unseen untll the premium is pa1d and accepted fulI of

comphcated almost mystlcal Ianguage ” See, Nat'l Mut. Ins. Co. v. McMahon & Sons Inc.,

Y77 W, Va. 734, 741 n.6, 356 S.E. 2d 488, 495 n.6 (1987) These umque ruIes for insurance

poltcy mtetpretation were even recently reafﬁrmed at length by this Court last term. Horace

~ Mann Ins. Co. v. Adkins, 599 SE2d2d 720, 2004 W. Va. LEXIS 113, 12 15 (June 30, 2004)

( ‘amibigous terms . . . are to be strictly construed against the insurance company and in favor of
the insured”; “exclusions are liberally construed in .favor of the insureti in order to provide .
the measure of coverage . . . contemplated when purchasing the subject policy”; “ambigous

pohcy provmons whzch would largely nulhfy the purpose of 1ndemn1fymg the 1nsured .. will

be severly restncted” “[a]n insurer W1sh1ng to avoid hablhty . must make exclusionary clauses

. conspicous, plain, and cIear R ) ThlS ‘interpretive rubric” embodies the restrictive nature

that this Court has repeatedly_ applied in construing standardized insurance policies in favor the

. insured. _I_d_ at'16.

I1. New Hampshire Creatively Misinterprets D annunzio V. Security Connectzcut Ltfe
Insurance Co. To Support Restricting Coverage.

Like. everytlnng else in their brief, New Hampshlre abuses the pr1n01p1e that “{a] pohcy

should never be interpreted so as to create an absurd result .7 Syl. Pt. 2., D’ Annunzio v.

Secuntv Connecticut Life Insurance Co., 186 W. Va. 39, 410 S.E.2d 275 (1991)' New

- Hampshire attempts to apply this principle in a manner that would defeat coverage when the

literal Ianguage' of the policy clearly affords coverage. In stark contrast to this application, courts
that hatfe endorsed this principle have only applied it to permit coverage, when the literal
meaning of the policy would otherwise prevent 1ndemn1ficat10n to the 1nsured See, Rtffe v.

Home Fmders Assoc,, Ing. 205 W. Va. 216, 517 S.E.2d 33 (1996)




ITI. New Hampshrre s Deeeptlvelv Narrow Fociis Upon The “Persons Insured” Provrsmn
Of The Prlmarv Pohcv Deﬁes The Clear Language Of The “Named Insured”
‘ Endorsement

New Harnpsh:re s reliance on subsectlon (a) of the standardlzed “Persons Insured”
provision of the prlmary hablhty policy as evrdenee of the part1es intent to restrict coverage is
compietely at odds wrth the evidence. This argument of course completely d1sregards the clear
ianguage of the speeral typewntten “Named Insured” endorsement which sets forth the persons

‘and entities who are “Named Insureds” under the policy as “All Srgma Ph1 Epsrlon Inc.,
Members and Pledges 7 In hght of the fact that New Hampshlre s authonty exphc1t1y 1nstructs a
| consrderatron of all a contract’s parts NH Br. at 14 the omission of any dlscussmn of the
.“Named Insured” endorsement while drawmg a conclusion as to the partles intent is whoIly.
irrational. . Moreover, New Hampshrre s illogical contention conﬂlets wrth the undlsputed
| evrdence that premium’ pald for the coverage was based dlrectly on the number of fratermty.
_ rnembers The clrcurt court even recognrzed that applymg such a pI'OVlSlOll in the face of the
“Named Insured” endorsernent would render the coverage 1Ilusory See Order at 9 1[ 12.
' Therefore any constructron of the pohcy without reference to the intent to include “members and
pledges as “named rnsureds” is utterly 1rrecon011ab1e Further, the aforementioned “Persons
Insured” provision rnay not even be appllcable because the Declarations designates the Named
Insured asa corporatlon as opposed to “an 1nd1v1dual ? See Trav Br at 41 |

IV. New Hampshire, Like The Circuit Court, Utterlv Abominates The Fundamental
Function Of The “Additional Insured-Club Members” Endorsement,

Obv1ously, the objective sought by thls endorsement is to add coverage, albeit for limited

purposes, to those not otherwise insured. In spite of this purpose New Hampshire and the circuit

court obscurely treat this provis_ion as some sort of explanatory restriction on the basic coverage



of named insureds. However, there is no language in this endorsement that articulates a

restriction: or limit upon Named Insureds already covered under the basic terms of the primary’

general liability policy. Accordingly, this endorsement would only have relevance if the

'_mem_bers added were not already covered.' By applying an “additional insured” endorsement'to

- members and pledges” already insured under the primary polrey, the purpose of spec1ﬁcally

addmg them under the special typewrrtten “Named Insured” endorsement is defeated Moreover,

New Hampshire imparts no explanation for addmg 1nernbers and pledges” to the - specral

“Named Insured endorsement 1f the intent was to add 1estrrcted coverage to those individuals

through the “additional 1nsured—club members * endorsement. In fact, if New Hampslnre had

intended to explarn the scope of coverage to members and pledges as “Named Insured” it

certamly could have expressed this objec‘nve ummstakably on the “Named Insured”_

endorsement

V. To The Extent That “All-Risk” Insurance Has Application In This Case, These Policies
' Certainly Provrde “All-Risk” Liability Coverage. \

In its brref New Hampshire devotes four pages toa d1seuss1on that these policies cannot
~be construed as “all-risk.” N.H. Br. at 17-18 23-24, At the threslrold “all-risk” is primarily'a

property insurance law concept Not surprisingly, New Hampshrre s “all-risk” argument is

supported almost entirely with property insurance and marme insurance cases, N H. Br. at 17- .

18, 23- 24 Ironically, When talklng about lrablh‘fy coverage, fhese pohcles are as “all- rrsk” as
| poss1ble “A Comprehensrve General Liability polrcy (CGL) covers loss or damage caused by

any risk or peril other than those expressly excluded . . . from coverage, and any 11abi1ity not

clearly excluded from coverage under a. general comprehensive liability pohcy 1s presumed to

have been 1ncluded ” Eric Mills Holmes Holmes’ Appleman on Insurance Law and Practice, §



6.5 '(Zd_'ecl. 2002); See_also, Cal. Ins. Law & Prac,, § 41.05 quoting George H. Tinker,

Comprehensrve General Liablhtv Insurance - Persoectrve and Overvrew 25 Fed. of Ins Ccuns

Quar 217, 229 ( 1975) (“[a]s used in the policy trtle the Word comprehenswe signifies that the
pohcy combmes certain hrstcrlc- forrns of coverage into an integrated whole, with coverage
bemg broadly stated in & smgle 1nsur1ng agreement and exclusions mrcumscnbmg the limitations

of a broad grant 7). “The umbrella pchcy is more than excess coverage as 1t is lntended to cover '

the msured as its name suggests comprehenswely ” Holmes Ancleman on Insurance supra, §

2.1 l6. “[UJmbrella policies have two functions: 1) to_ provide for a higher limit of 11ability-for :

' those losses typi_callly covered by liability insurance - general liability...; [ahd] 2} to provide for

7

some coverage of those less common losses not typically covered by liability insurance .

- Arnerlcan SDeczal Risl Ins Co. v, A-Best Prods., 975 F. Supp. 1019, 1022 (D. Ohio 1997). In"

hght of New Hampshlre s choice of using an ISO standard “Comprehenswe General Liability

Insurance eoverage form and mcludmg a standard “Broad Form” endorsement the prrmary

poltcy undoubtedly prcvrdes “all-risk” coverage Correspondmgly, the excess policy is also on -

an ISO standard “Commetcial Liabﬂlty Umbrella Policy” form and broadly defines coverage to -

: comprehensrvely fill in the gaps of the standard CGL. - Therefore, there is no credible basis for

" the assertlon that these policies include anything less than “all-risk” liability coverage.



. CONCLUSION -

For the foregoing reasons, the j'ud_gment in favor of New Hampshite must be reversed.
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