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, No. 31725
_ IN THE SUPREME COURT OF APPEALS OF WEST VIRéIN_IA
PRITCHARD MINING COMPANY, INC.,
' Appellant,
V.

RONALD C. STONE,
State Tax Commissioner,

Appellee. -.

TAX COMMISSIONER’S BRIEF

Rebecca Melton Craig, State Tax Commissioner of the State of West Virginia (“Tax
Commissioner”) and stccessor in that posmon to Ronald C Stone, files this briefin response to the

brief prevmusly filed by Pritchard Mining Company, Inc. ( Taxpayer”)

KIND OF PROCEEDING AND NATURE OF THE RULING BELOW
- This case .bégan as Taxp'ayer’s appeal from an assesémcnt _of severance tax. The Tax
Commissioner’s Office of Hearings and Appeals upheld the -aésessment, and Taxpayér appealed to
the Circuit Court of Ka;nawha Coﬁnty pursuant to W. Va. Code § 11-10-10. The Circuit Court of |
Kanawha County (J udge ng) affirmed the Tax Commissioner’s admnnstratlve demsmn onlsT uly

2003 and Taxpayer has brought this appeal from that Order of the Clrcult Court



FACTS

- The seife'rance tax assessment at issue in this case involves fhe peﬁod from 17 anuaﬁy 1996
throu.gh 3 1 Décember_ 1998, during which Taxpayer mined coal in Kanawha Couﬁty-, West Virginia.
Tt 4-5, 39. Taxpayer pays an independent ‘;ruckjng company to transport th.;_: coal it mines ei_ther

' directly to a c;ustome.r. ortoa docking facifity on the Kanawﬁa River where it would be loaded onto
a barge for trans_ﬁort to the customer. .Tr. 41, 53, 61-63. The most common destination for
Taxpayer’s coal during the years at issue was é facility owned by the Coélburg Corporation .at
Coélburg, West Virginia. Tr.5 3, 55, Taxpayer’.s sole shareholder owns fifty percent of the Coalburg

| Cmpofation, and the olther'ﬁﬁy percent is owned by Employees of Taxpayer. Tr. 53, 87.

As recognized by Taxpayer, the sole remaining issue in this case is whether Taxpay_er may
caloﬁlate thl; gross value of the coal it severs by deducting truck.in gand tippling fees paid with fegard_
to 642,862 foﬁs of coal that were trﬁnsported by truck to a loading facility where it was loaded

aboard a barge where the customer took title toit. .

| | ARGUMENT
STATUTES AND REGULATIONS |

~ The coal severance tax at issue in this case is. set forth in W. Va. Code § 11-13A-3, the
relevant portion of which provides: -

(@) Imposition of tax. — Upon every person exercising the privilege of
‘engaging or continuing within this state in the business of severing, exiracting,
reducing to possession and producing for sale, profit or commercial use coal, . ..
there is hereby levied and shall be collected from cvery person exercising such
privilege an annual privilege tax.

(b) Rate and measure of tax. — The tax imposed in subsection (a) of this.
section shall be five percent of the gross value of the natural resource produced . . .



as shown by the gross income derived from the saie or furnishing thereof by the
producer. . .. ' - '

Certain treatment processes are stamtorily considered part of production, as set forth in W.
Va. Code § 11-13A-4, the ;'e_levant portion of which provides:

(a) Treatment processes considered as mining. — The following treatment
processes (and the treatment processes necessary or incident thereto) when applied
by the mine owner or operator to natural resources mined in this state shall be
considered as mining and part of the privilege taxed under this article.

(1) Coal. — In the case of coal: Cleaning, breaking, sizing, dust

allaying, treating to prevent freezing and loading for shipment. [Emphasis added)
e . .

(5) Other. — Any othertreatment process provided forina Iegislative
rule prescribed by the tax commissioner which, with respect to the particular ore or
mineral, is not inconsistent with the preceding subdivisions of this subsection (a).

(b) Treatment processes not considered as mining. — Unless such processes
are otherwise provided for in subsection (a), or are necessary or incidental to
processes provided for in subsection (a), the following treatmient processes shall not
be considered as “mining”: Electrolytic deposition, roasting, calcining, thermal or
electric smelting, refining, polishing, fine. pulverization, blending with other
materials, treatment effecting a chemical change, thermal action and molding or
shaping, :

The legislative regulations referenbed in W. Va. Code § 11'-13A—4(a)(5) are included in
Series 13A of Title 110 of the Code of State Regulations, relevant portions of which provide:

~ 2.7. Gross Value. — The term “gross value” inthe case of natural resources
means the market value of the natirral resource product, in the immediate vicinity,
where severed, determined after application of post production processing generally
applied by the industry to obtain commerctally marketable or usable natural resource
products. The value of natural resource products produced shall be determined by
the gross proceeds of sales in every instance in which a bona fide sale of such
products is made at the point where production ends, and whether sold at wholesale
or retail. In determining the value of natural resource products delivered to
- purchasers there may be deducted from gross proceeds of sales so much thereof as
the taxpayer can prove to be actual outgoing freight charges (paid by him) from the
point at which shiprient originates in this State to the point of delivery. However,
no deduction is permitted for expenses incurred by him through the use of his own
equipment in fransporting items produced. No deduction is permitied for expenses
incurred to transport items from the point of severance to the processing plant (or
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loading facilities), when treatment processes are considered part of the production or
mining taxable as such pursuantto W. Va. Code § 11-13A-4. Further, no deduction
will be allowed for sales commissions, royalties, or other costs, expenses or fees
incurred by a producer and ultimately paid to third parties. Fora discussion of “oross

value” see Section 3 of these regulations. [Emphasis added]

4.1. Treatment Processes ConStituting Mining. — The following treatment
processes listed in Subsections 4.1.1 through 4.1.4 (and the treatment processes
necessary or incidental thereto) when applied by the mine owner or operator to |
natural resources mined in this State shall be considered as mming and part of the

 privilege taxed.: ' , :

4.1.1. Coal. - Tnthe case of coal, the term “production of coal” shall

include all activities and values arising from the severance or extraction of coal
and/or the ordinary processing activities including crushing, working, cleaning,
drying, sorting, sizing, dust allaying, loading for shipment and freeze freatment.
- When any of the activities are performed, the value added to the coal shall be
- considered gross value attributable to the owner of the coal taxable under the
severance tax, [Emphasis added] - '
116 C.S.R. 13A, §§ 2.7, 4.1, 4.1.1,

TAXPAYER CANNOTDEDUCT THE EXPENSE OF TRANSPORTING ITSCOALTOITSELF.
This case involves certaiﬁ deductions.-claimed by Taxpayer in calculating its severance tax

Liability. Deductions are matters of Iegislati\}e grace, and must be strictly construed against the

pérson clailﬁing thenﬁ. INDOPCO. Inc. v. Commissioner of Intérnél Revenﬁc—:, -5 03 U.S.. 79,84, 1 12.
S. Ct. 1039, 1043, 117 L.Ed.2d 226 (1992). | |
: | Tay-;payer argues that truckingiand éippling fees Iit pays to get its coal frbm the ming 1'11&) the
b.afges should be deducted Wh@n calculating the “gfos-s value” to which the éeverance tax épplies.
The applicable statutes and r_égulations do not support Taxpayer’s positiqn. _
Thc prbvisions of W Va. C-ode § 11—13A-"4 éléarly identify “loading for shipment” as a
process fo Be included in the base of the severance tax. “Lbading for shipment” s exactly whaf

occurs at the Coalburg facility, where title to the coal changes hands when it ig loaded into the
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barges. The applicable regulatrons expressly prov1de that “[n]o deduction is permitted for expenses

rncurred to transport items from the point of severance to the processing plant (or loading facilities),

- when treatment processes are considered L part of the productlon or mmmg taxable as such pursuant
to W. Va, Code § 11-13A- 4 " 110 CS.R. 134, § 2.7 (emphasis added). Tn this case, the transport'
charges Taxpayer seeks fo deduct are expenses incurred to transport 1tems from the point of
severance (o . . . loading fac111t1es , and thus are not deducuble pursuant to the clear language of the
regulatwn The trpphng fee Taxpayer seeks to deduct 18 nothmg more than a fee charged to load the
coal for shlpmeut and “loading for shlpment” 18 clearly identified as a process subJect to the tax.

| Taxpayer s relrance on Admlmstr ative Decision 91-500 SV 1smisplaced. The transportatlon
at issue in Admmlstratwe Decision 91-500 SV was 1 from the taxpayer’s processing facility to an
unrelated coal loading facility, where it was delivered to the customer In this case, the loadmg
facrhty the coal is delivered to (Coalburg) 18 related to Taxpayer, in that Taxpayer s sole sharecholder
owns half of the Coalburg facility and the other halfis owned by two employees of Taxpayer Tr.
87. Thus the loading facility and Ta‘xp ayer are related partles in contrast to the facts in
Admrmstratlve Decision 91-500 SV. The loading done by Coalbu'rg is legitimately considered as
loading done by Taxpayer itself, and the statutes and regulations both speerﬁcally rdentrfy “loading
for shrpment” as a treatment process equrvalent to mining and subject to the severance tax W.Va.

Code§ 11-13A-4(a)(D), 110CSR 134, §4l 1.

The term “related partrcs is statutonly deﬁned as:

- tWO or more persous, organizations or businesses owned or controlled directly or
mdrrectly by the same interests. . . . T ihe case of related parties, the tax
commissioner may apportion or allocate the receipts between or among such persons,
organizations or businesses if he determiines that such apportlonment or allocation
18 necessary to more clearly reflect gross value.

W. Va. Code §11- 13A -2{c)(10).



_ Nor does Publication TSD-210 support Taxpayer’s argument, inasmuch as it states:
Freight expenses related to the transporting of coal from aminefo a processing area
are not deductible. 'Only outgoing ‘freight charges incurred in shipping coal to a
customer are exempt. [Emphasis added] :
The transportation fees Taxpayer seeks to deduct in this case were incurred to tran qport the coal to
arelated Ioadmg facility, rather than to a customer, and thus are not deductjble, Essentially, when
Taxpayerpaysa trucking company to haul the coal to the Coalburg dock, it is paying to tran'sp ort the
coal to itself, rather than to a customer. Transporting goods to oneself does not constitute “frei ght

expenses”.

THE CIRCUTT COURT’S DECISION IS NOT INCONSISTENT WITH CONSTITUTIONAL
REQU[REMENTS .

Taxpayer argues .that the Tax Comm1ssmner s application of the severance taxes Vlolatea the
Commerce Clause and the Import-Export Clause of the Umted States Cons’mtutlon This argument
s based onthe faultypremise that the Tax Comm1ssmnel s interpretation requires that the severance

taxes are 1mposed on the coal after it has entered the stream of commerce. This premise is itself -
.basad on the faulty premise that the stream of commerce starts when the coal is loaded into the trucks
that take it to the loading fa0111ty, rather than when it is loaded onto barges and the title transfers to
the customer. ..

First, the transport of the coal from the mine to the related loadmo fac1hty, inasmuch as it is
merely Taxpayer transporting the coal to itself, is not the stream of commeree. any more than if the
means of transport was by coaveyor belt. Second, the United States Supreme Court has already

considered the comstitutionality of a coal severance tax and found that the coal does not enter the _



stream of commerce until it is loaded for shlpment Commonwealth Edison Companvv Montana

453 U S.609, 101 S. Ct. 2946, 69 L. Ed 2d 884 (1981). Again, Taxpayer would have the point where
the coal is “loaded for shipment” being the loadmg of the coal mto the trucks that take it to the
' related loading facility; but the Tax Comm1sstoner has held, and the Circuit (“ou't affirmed, that

IoadJng for sh1pment” does not occur until the coal is loaded into the barges

THE TAX COMMISSIONER’S POSITION IS CONSISTENT WITH OTHER CASES.

Taxpayer argues that the Tax Commissioner’s posnmn in this case is inconsistent with the
posttion the Tax Commissioner has taken in several cases mvolvmg challenges to the severance
taxes based on the Import-Export Clause of the United States Constitution. In those cases, which
.the Tax Comnnssmner expects will soon be before this Court on appeal,’ the loadmg for sh1pment
occurred When the coal was loaded into rail cars and title passed. Asin this case, any transportatlon
to get the coal to that point was inctuded in the severance tax base. The key dlfference in this case
is that the transportatlon Taxpayer seeks to deduct is transportanon to 1tse1f and therefore prior to

the coal being loaded for shipment to a customer

'CONCLUSION

Taxpayer is attemptm g to deduct costs of transportation incurred in getting the coal to the -
pIace where shipment takes place. This transportatlon to itselfis ﬁmdamentally different from the

sort of transportatron contemplated by statutes and regulatzons Whlch allows a deductlon for frelght _

: ’By an Order entered 27 May 2004 in the case of U. 8. Steel Mining Comoanv etal.v, Crala
Civil Action No. 03-AA-74 (Kanawha County), J udge Kaufman upheld the severance taxes against
a claim that they v101ate the Import-Export Clause as applied to exported coal. |
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charges incurred in shipping coal to a customer. The de(:1s10n of the C1rcu1t Lourt afﬁrmmg the

‘asscssment, should be upheld

DARRELL V. McGRAW, JR.
ATTORNEY Y GENERAL

STEPHEN STOCKTON

SR. ASST. ATTORNEY GENERAL

West Virginia State Bar No. 6175 -
Altorney General’s Office

Tax and Revenue Division -

- Building 1, Room W-435

1900 Kanawha Boulovard, East
Charleston, West Virginia 25305
304-558-2822 .

Respectfully subﬁlitted,
REBECCA MELTON CRATC,
State Tax Commissioner of the
State of West Virginia

By Counsel]
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