STATE OF WEST VIRG NI A
At a Regular Term of the Supreme Court of
Appeal s conti nued and held at Charl eston, Kanawha County, on

the 27th day of Septenber, 2000, the foll ow ng order was nmade
and entered:

I N RE: RULES OF PRACTI CE AND PROCEDURE FOR FAM LY COURT.

On a forner day, to-wit, April 19, 2000, cane
Bar bara Baxter, Director of the Famly Law System for the
Suprene Court of Appeals of West Virginia, and presented to
the Court anendnments to the Rules of Practice and Procedure
for Famly Law. On that day the Court provisionally adopted
as proposed the aforesaid rules on an energency basis, and
directed a period for public comment to conclude on the 19th
day of June, 2000.

The period for public coment having concl uded,
on this day cane the Honorable Alan D. Mats, chairperson of
the Commttee to Revise the Rules of Practice and Procedure
for Fam |y Law, and presented to the Court proposed Rul es of

Practice and Procedure for Famly Court.

Upon consi deration whereof, the Court is of

opi nion to and doth hereby adopt the proposed Rul es of

Practice and Procedure for Famly Court, said rules effective



this date. It is further ordered that the provisional rules
adopted on the 19th day of April, 2000, be, and they hereby

are, vacated

“RULES OF PRACTI CE AND PROCEDURE FOR FAM LY COURT

GENERAL PROVI SI ONS
Rul e 1. Scope; conflicts.

These rul es shall govern proceedings in Famly Court. |If
these rules conflict with other rules or statutes, these rules
shal | apply.

Rul e 2. Term nol ogy.

Unl ess otherw se indicated: “the Code” refers to the Code
of West Virginia; any reference to a rule w thout
identification of a set of rules, e.g., ?Rule 6,” refers to a
rule of the West Virginia Rules of Practice and Procedure for
Famly Court; any reference to a set of rules, e.g., the
“Rules of Cvil Procedure,” refers to the Wst Virginia rul es
of that title; “suprene court of appeals” refers to the
Suprene Court of Appeals of West Virginia; ?court” refers to
the circuit court and the famly |aw nmaster; “approved” or
“required” refers to a form fee scale, order, or procedure
approved or required by the suprenme court of appeals; “case
information statenent” refers to a case information statenent
for donestic relations cases; “service,” “served,” or “service
of process,” refers to service of process pursuant to the
Rul es of Civil Procedure; “party” indicates a self-represented
party, a represented party, and/or the attorney for a party,
as appropriate to the particular usage; “child support
enf orcenment agency” refers to the state agency charged with
child support enforcenent; “local child support enforcenent



office” refers to the appropriate | ocal office of the child
support enforcenent agency; the use of the plural indicates
the singular if appropriate, and the use of the singular
indicates the plural if appropriate.

Rule 3. Effective date.

The rules shall take effect on the 27th day of Septenber,
2000, and shall govern all Fam |y Court proceedings after this
dat e.

ADM NI STRATI VE PROVI SI ONS
Rule 4. Security.

Upon a famly |l aw naster’s request the sheriff shal
provide a bailiff for any famly court proceedi ng. Except for
such bailiffs, or persons authorized by order of the circuit
court, no person shall carry or permt another person to carry
any weapon to a famly court proceedi ng or upon any preni ses
of famly court. These prem ses shall include, but are not
limted to courtroons, offices, and associ ated public areas
such as conference roons, waiting roons, hallways, and parking
ar eas.

Rul e 5. Records; transcripts; fees; costs; forns.

(a) Records filed with the circuit clerk. —All case
files, evidence, and recordings of proceedings shall be filed
with and stored by the circuit clerk.

(b) Recordings of proceedings. —Proceedings in famly
court shall be recorded electronically on tapes or other
el ectronic recording nedia. A party nmay obtain a copy of a
recordi ng of the proceedings in his/her case by filing with
the circuit clerk a witten request identifying the style of
the action and the date of the hearing, and payi ng the anopunt
required by chapter 48A, article 4, section 9(e) of the Code.
The famly |law master shall provide the copy within ten days.
The court nmay refuse to provide a copy of any part of a
recordi ng which includes the testinony of a child. No person
except a circuit clerk, a famly law nmaster, a circuit judge,
or a nenber of their staffs shall have access to an original
recordi ng.

(c) Transcripts. —A party may have a transcript of a
heari ng prepared by an independent court reporter or



transcription service. The court may refuse to permt the
transcription of any testinony by a child. The costs of such
transcriptions shall be paid by the party for whomthe
transcript is prepared. The transcriber shall verify the
transcript as a true and accurate record, and shall state
whet her the transcript includes all or part of the proceeding.
The party for whomthe transcript is prepared shall give
notice of the transcript’s preparation to all other parties,
and may file a copy of the transcript with the circuit clerk.
When the parties are unable to agree as to the accuracy of a
transcript, the court may resolve the matter.

(d) Fees and costs. —All fees and costs shall be paid to
and collected by the circuit clerk.
(e) Taxation of costs, fees, and attorney fees. —Costs

and fees, including attorney fees, may be taxed against a
party who is financially able to pay.

(f) Forms. —All forns approved or required by the
suprene court of appeals shall be available in every circuit
clerk’s office. The circuit clerk may charge a duplication
fee for such forms. Circuit clerks, famly |law masters, and
their staffs shall not be required or permitted to provide
| egal advice regarding such forns, or any other nmatter.

Rule 6. Court files; confidentiality; access.

(a) General provisions. —All orders are public records.
Al'l pleadings, exhibits, transcripts, or other docunents
contained in a court file are confidential, and shall not be
avai l abl e for public inspection; but unless the file is seal ed
pursuant to this rule or access is otherw se prohibited by
order, any docunent in the file shall be avail able for
i nspection and copying w thout an order by the parties,
attorneys of record, guardians ad |litem and any person with
standing to nodify or enforce a support order. A famly |aw
master or circuit judge may open and i nspect the entire
contents of the court file in any case pendi ng before his/her
court. \Wien sensitive information has been disclosed in a
heari ng, pleading, or document filing, the court may order
such information sealed in the court file. Sealed court files
shal | be opened only by order.

(b) Orders permtting exam nation or copying of file
contents. —Upon witten notion, for good cause shown, the
court may enter an order permtting a person who is not
permtted access to a court file under section (a) of this
rule to exam ne and/ or copy docunents in a file. Such orders
shall set forth specific findings which denonstrate why the
interests of justice necessitate the exam nation and/or



copyi ng, and shall specify the particular docunents to be
exam ned and/or copied and the arrangenents under which such
exam nation and/ or copying shall take place.

Rule 7. Exhibits.

By order, the court may nake special provisions for the
secure custody and disposition of any exhibit. Such orders
shal | provide specific instructions for custody and
di sposition.

Rul e 8. Unofficial recording of proceedings.

Fam |y court proceedings are not open to the public.
Unl ess prior permssion is granted by the court, no person
shall be permtted to make photographs, video recordings,
sound recordi ngs, or any other form of recording of
proceedi ngs, or any sound, video, or other form of
transm ssion or broadcast of proceedings; and unless prior
perm ssion is granted by the court, such activities are not
permtted in areas inmedi ately adjacent to the courtroom
Wth prior approval of the court, photographs, video
recordi ngs, sound recordings, other fornms of recordings, and
sound, video, or other fornms of transm ssions or broadcasts
may be nade of cerenonial proceedings in the courtroom

PREHEARI NG PROCEDURES.
Rul e 9. Commencenent of actions.

(a) Commencenent of actions. —A donestic relations
proceedi ng shall be commenced by filing a verified petition
with the circuit clerk. The petition shall be acconpani ed by
three copies of a conpleted case information statenent. In
cases which may invol ve spousal support, child support,
al l ocation of custodial responsibility, visitation, or
paternity, the petition shall be acconpanied by a conpl eted
application for child support enforcenent services pursuant to
the Social Security Act, Title 42, Chapter 7, Subchapter 1V,
Part D of the United States Code, hereafter referred to as a
“Section IV-D application.” Wthin five days of the filing of
a petition the circuit clerk shall send the famly | aw naster
a copy of the case information statenent.

(b) Service on respondent. —The circuit clerk shal
forthwith i ssue a sutmons to be served as directed by the
petitioner. |If the respondent is the parent of mnor children



subject to the action, a parent education notice shall be
served with the sumons.

(c) Respondent’s answer. —The respondent shall serve
hi s/ her answer within the tinme required by Rule 12 of the
Rul es of Civil Procedure. In cases which nmay involve spousal

support, child support, allocation of custodial

responsibility, visitation, or paternity the answer shall be
acconpani ed by a conpleted Section |IV-D application. The
respondent shall file his/her answer with the circuit clerk
within a reasonable tinme after service; and shall file with
the answer all docunents served on the opposing party, and
three copies of a conpleted case infornmation statenent.

Wthin five days of the filing of the answer the circuit clerk
shall send the famly |l aw master a copy of the case

i nformati on statenent.

(d) Paynent of parent education fees. —All parents with
m nor children subject to the action shall pay to the circuit
clerk a parent education fee as provided by chapter 48,
article 11, section 104(c) of the Code.

(e) Requirenments relating to Section |IV-D applications
for child support enforcement services. —In all cases in
which a Section |IV-D application is filed with a petition or
answer, within five days of the filing the circuit clerk shal
send a copy of the application and the filing party’s case
information statenment to the local child support enforcenent
of fice.

Rul e 10. Pl eadi ngs.

(a) All pleadings filed in office of the circuit clerk. —
Al'l pleadings shall be filed in the office of the circuit
clerk. The filing of pleadings prepared wthout the
assi stance of counsel, including |egible handwitten
pl eadi ngs, shall be permtted.

(b) Identifying information required; circunstances in
whi ch identifying informati on may be withheld. —All
pl eadi ngs, forns, and docunent filings shall include the nane,
address, and tel ephone nunber of counsel; or if the party is
self-represented, the party’s nane, address, and a tel ephone
nunber at which he/she can be reached during normal business
hours. Upon the filing of an affidavit asserting the health,
safety, or liberty of a party or child would be put at risk by
t he disclosure of identifying information, or upon a finding
by the court, which may be nmade ex parte, that such a risk may
exi st, such information shall be withheld fromall persons
except court personnel.

(c) Proposed parenting plans. —Parenting plans proposed



by the parties are pleadings.

(d) Effect of service on child support enforcenent
agency. —Service on the child support enforcenent agency
shall not constitute service on or notice to any other party.

Rul e 11. Discovery.
As the interest of justice requires, discovery pursuant
to Rules 26 through 37 of the Rules of Civil Procedure may be

ordered by the court at any tinme, or may be all owed by the
court upon notion denonstrating a particul ar need.

Rul e 12. Financi al discl osure.

(a) Required financial information on notions for

tenporary relief. —The petitioner and respondent shall file
conpleted financial statenments with the circuit clerk no |ater
than five days prior to the initial hearing. |In cases which

may i nvol ve spousal support, child support, allocation of
custodial responsibility, visitation, or paternity, the
petitioner and respondent shall file the followi ng information
with the required financial statenent:

(1) A copy of the party’ s nost recent wage or salary
stub showi ng gross pay, deductions for taxes and other itens,
and net pay for a normal pay period, and for the year-to-date;

(2) Copies of the party’ s conplete inconme tax returns
for the two years inmediately preceding the date the petition
was filed, together with copies of the federal Form W2 for
t hose years; and a copy of the Form W2 for the nost recent
year for which that formis available, even if a tax return
has not yet been filed for that year;

(3) For a self-enployed party, a copy of a current
financial statenment show ng gross incone, expenses, and net
i ncone;

(4) Copies of any invoices or receipts show ng the cost
of any extraordinary nedi cal expenses for the party or the
children, of any child care expenses, and of any expenses
necessitated by the special needs of the children.

(b) Failure to file required financial information;

sanctions. —The failure to file or untinmely filing of any
required financial information shall not be grounds for a
continuance. |If a party fails to file or untinely files any

required financial information, the court may refuse to grant
requested relief to that party, and/or may accept the
financial information of the other party as accurate.



Rule 13. Filing and service by facsimle transm ssion.

Pl eadi ngs and ot her docunents nmay be filed and served by
facsimle transm ssion pursuant to Trial Court Rule 12.02(Db)-
(f), 12.03(b)-(p), and 12.04.

TEMPORARY RELI EF.
Rul e 14. Tenporary relief notions.

A notion for tenporary relief shall be served on al
parties unless ex parte relief is sought pursuant to chapter
48, article 2, section 13(e) of the Code. Any notion for
tenporary relief relating to the allocation of custodial or
deci sion making responsibility for mnor children shall be
acconpani ed by a proposed tenporary parenting plan.

Rul e 15. Tenporary orders.

Afamly law master may grant tenporary relief w thout
approval of a circuit judge. At the conclusion of every
hearing in which tenporary support is granted or nodified the
court shall enter an order by the next business day, which
order shall not be subject to a petition for review or appeal.

Rul e 16. Presentation of evidence by proffer.

Unl ess ot herw se ordered by the court, all tenporary
relief hearings shall be conducted by the presentation of
evi dence by proffer. Wen evidence is presented by proffer
the parties shall be present, or may participate as provided
by Rule 18, and nmay be placed under oath to confirmor nodify
the evidence proffered in their behalf. Parties shall be
given an opportunity to proffer rebuttal evidence.

HEARI NGS
Rul e 17. Testinmony of children.

(a) Procedures for taking the testinony of children. —



Rules 8 and 9 of the Rules of Procedure for Child Abuse and
Negl ect Proceedi ngs shall govern the taking of testinony of
chi | dren.

(b) Motion to offer the testinony of a child. —A notion
to offer the testinony of a child under the age of 14 shall be
in witing; and shall be filed with the circuit clerk,
provided to the court, and served on all parties not |ess than
20 days before the hearing. The court shall rule on the
notion no later than five days prior to the hearing.

Rul e 18. Tel ephoni c and vi deoconf erence heari ngs.

The court nmay conduct any hearing, including an
evidentiary hearing, telephonically or by videoconference, and
may permt any witness to testify or be deposed by such
met hods. I n tel ephonically conducted proceedings the official
record shall be nade in the manner prescribed by the court.

Vi deoconf erence proceedi ngs shall be conducted in accordance
with the requirenments established by the suprenme court of
appeal s.

Rul e 19. Continuances and scheduling conflicts.

(a) Requirenments for notion for continuance. —A notion
for a continuance shall be in witing and shall concisely
state the grounds. The notion shall be filed with the circuit
clerk, and provided to the court and served on all parties not
| ess than seven days before the hearing.

(b) Action on the notion. —No continuance shall be
granted except for good cause shown, and absent exigent
ci rcunstances no notion for a continuance shall be granted
unl ess all parties have been accorded an opportunity to
respond. The failure of a client to adhere to financi al
arrangenents with an attorney does not constitute good cause
for a continuance. The grant or denial of a nmotion for a
continuance rests with the sound discretion of the court. An
order granting a continuance shall set the continued
proceeding for a date certain.

(c) Sanctions. —Costs, expenses, and attorney’s fees may
be assessed agai nst the nmoving party if good cause is not
shown for a continuance, if the notionis filed late, or if
the party has noved to continue any hearing nore than once.

(d) Resolution of scheduling conflicts. —Scheduling
conflicts shall be resolved pursuant to Rule 5 of the Tri al
Court Rules.

Rul e 20. Presentation of evidence by proffer; limtation.



Wth the exception of hearings on tenporary relief, no
hearing shall be conducted exclusively by the presentation of
evi dence by proffer.

Rul e 21. Final hearings.

(a) Conversion of hearing to final hearing. —By
agreenent of all parties placed on the record, any hearing may
be converted to a final hearing if sufficient evidence is
presented to sustain the cause of action and resol ve al
I Ssues.

(b) Restriction on tinme for final hearing. —Except for
good cause shown and placed on the record, a final hearing
shall not be conducted prior to expiration of the tine in
whi ch the respondent is required to serve an answer.

ORDERS.
Rul e 22. Orders; general provisions.
(a) Requirenments for tineliness and content. —All orders

shal|l be pronptly entered, and shall contain a provision
directing the circuit clerk to provide certified copies to al

parties.

(b) Preparation of orders and findings. —In proceedi ngs
in which both parties are self-represented, the court shal
prepare all orders and findings of fact. 1In proceedings in

whi ch one or both parties are represented by attorneys, the
court may assign one or nore attorneys to prepare an order or
proposed findings of fact. An attorney assigned to prepare an
order or proposed findings shall deliver the order or findings
to the court no later than ten days after the concl usi on of
the hearing giving rise to the order or findings. Except for
final recommended orders, within the sanme tine period the
attorney shall send all parties copies of the order or
findings together with a notice which inforns the recipients
that they have five days to send witten objections to the

court and all parties. |If no objections are received, the
court shall enter the order and findings no later than three
days followi ng the conclusion of the objection period. |If

obj ections are received, the court shall enter an order and
findings no later than ten days after the receipt of the
obj ect i ons.

(c) Sanctions against attorneys for untinely preparation
of orders. —If an attorney assigned to prepare an order or



proposed findings fails to prepare the order or findings in a
tinmely manner, or otherwise fails to conply with the
provisions of this rule, the court may direct one or nore
attorneys for other parties to prepare the order or findings;
and may require the attorney initially assigned to prepare the
order or findings to pay the reasonable attorney fees.

Rul e 23. Retroactivity of child support and spousal support
orders.

Except for good cause shown, orders granting relief in
the form of spousal support or child support shall make such
relief retroactive to the date of service of the notion for
relief.

Rul e 24. Schedul ing orders.

(a) Initial scheduling orders. —An initial scheduling
order shall be entered within 90 days after the filing of the
initial pleading. The order shall set a case managenent
conference/ hearing for a date and tine certain, and shal
notify the parties whether this proceeding will be conducted
by the court as a hearing, or by a case coordinator as a
conf er ence.

(b) Subsequent scheduling orders. —A scheduling order
shall be entered no later than five days after any hearing or
conference. Such orders shall contain a notice that any
heari ng may be converted to a final hearing, and shall include
dates for the subm ssion and/ or conpletion of any of the
followng matters which have not been submtted or conpleted
at the tinme the order is entered: statenents of the issues;
financi al disclosures; separation agreenents; w tness and
exhibit lists; discovery, investigations, appraisals, tests,
or evaluations; estimates of tine necessary for hearings;
proposed tenporary and pernmanent parenting plans; parenting
cl asses.

(c) Sanctions for nonconpliance with scheduling orders.
If a party or attorney fails to conply with a scheduling
order, fails to attend a schedul ed hearing/conference, is
substantially unprepared to participate in a schedul ed
heari ng/ conference, or fails to participate in good faith, the
court may nmake any of the orders or inpose any of the
sanctions provided by Rule 16 of the Rules of Civil Procedure.

REVI EW OF RECOMVENDED ORDERS.



Rul e 25. Extension of tinme to file petition for review

Any party shall be all owed one ten day extension of the
time for filing a petition for review. To obtain an extension
a party shall file a notice of extension with the circuit
clerk prior to the expiration of the tinme provided for filing
the petition, serve copies on all parties, and send copies to
the famly |law master and presiding circuit judge.

Rul e 26. Oral argunent on petition for review

Any party may request oral argunent on a petition for
review, or the circuit court may hold argunment w thout a
request. A request for oral argunent shall be in witing; and
shall be filed with the circuit clerk, provided to the circuit
court and famly law master, and served on all parties no
| ater than 15 days after the date the notice and reconmended
order was served on the requesting party. Rulings on requests
for oral argunment rest with the discretion of the circuit
court. The famly law master shall not be required to attend
oral argument.

Rul e 27. Final orders.

The circuit court shall enter a final order no later than
35 days after the petition for review filing deadline date set
forth in the notice of recormended order, or no |ater than 50
days after that date if the circuit court takes additional
evi dence or holds oral argunent. The circuit clerk shal
notify the famly |law naster of the entry of a final order.

Rule 28. Insufficient record for review

| f essential portions of the recording of proceedings
before a famly | aw naster are inaudi bl e or unavail able, the
circuit court may recommt the case to the famly | aw naster;
may take evidence; and/or may accept fromany party a proposed
statenent of the pertinent facts presented below. Such
statenents shall include the maker’s certification the facts
are accurately presented to the best of that person’s
know edge and belief, and shall be served on all parties. Any
party may object to a proposed statenment of facts by filing
witten objections with the circuit court within ten days of
the date of service of the statenent upon them

Rul e 29. Reconmitnment of cases to famly | aw naster.



(a) Recomm tnent orders. —An order reconmtting a case
to afamly |aw master shall be entered no |ater than 50 days
after the petition for review filing deadline date set forth
in the notice of recormmended order. A recommitnent order
shal |l particularly identify any inaudi ble or unavail abl e
portions of the recording of proceedings; shall particularly
identify any inadequacies in the evidentiary record; and shal
indicate the specific actions to be taken by the famly | aw
mast er upon reconmm tnent, including the particular evidence to
be taken. At the tinme a case is reconmtted the circuit court
shal |l enter such tenporary orders as the circunstances
require. Al recommtnent orders shall direct the circuit
clerk to provide a copy to the famly | aw nmaster.

(b) Proceedings on recommitnent. —All proceedings in
cases recommtted to a famly |aw naster shall be concl uded
wi thin 30 days of the date of the order of recomm tnent; and
within 50 days the famly |aw nmaster shall present to the
circuit court a recommended order, findings of fact, and
concl usi ons of |aw.

PARENT EDUCATI ON.

Rul e 30. Parent education; course content; mandatory
attendance; information reporting.

(a) Course content. —All parent education courses shal
be subject to approval by the suprene court of appeals, and
shal | educate and instruct parents about the follow ng
matters: (1)how to prepare a parenting plan; (2)nediation and
ot her non-judicial nethods available to assist parents in
achi eving agreenent on a parenting plan; (3)the negative
effects on children of divorce and famly dissolution, and the
ways in which parents can | essen those negative effects;
(4)the negative effects on children of donmestic abuse;
(5)resources available for dealing with donestic abuse.

(b) Mandatory attendance. —In proceedi ngs invol ving
m nor children the parents shall be required to conplete
parent education, and shall file with the circuit clerk a
certificate of conpletion. For good cause shown, parent
education may be waived if the court places on the record a
finding attendance is not necessary, and states the specific
reasons for the finding. Excepting such waivers, parent
education shall be conpleted by both parents prior to any
nmedi ati on or other non-judicial dispute resolution undertaken
to achi eve agreenment on a parenting plan. |If nmediation or
ot her non-judicial dispute resolution is not required, parent



education shall be conpleted by both parents prior to the
final hearing. |If one or both parents have failed to tinely
conpl ete parent education, the court may halt proceedi ngs, and
in such circunstances shall enter a scheduling order setting
the next hearing for a date certain and requiring the parents
to conpl ete parent education prior to that hearing. For good
cause shown the court may conduct proceedi ngs despite the
failure of one or both parents to tinmely conpl ete parent
educati on.

(c) Information reporting. —AIl court personnel and
provi ders of parent education shall provide the suprene court
of appeal s such information as the court determ nes necessary
for assessing these prograns.

VEDI ATI ON.

Rul e 31. Medi ator panels; training and qualifications;
i nformation reporting.

(a) Panels; training and qualifications. —Each famly
court shall establish a panel of nediators neeting the
qgqualifications and trai ning requirenents established by the
suprene court of appeals. All panel nenbers shall be subject
to approval by the suprene court of appeals.

(b) I'nformation reporting. —All court personnel and al
persons providing prenedi ati on screeni ng or nedi ati on shal
provi de the suprene court of appeals such information as the
court determ nes necessary for assessing these prograns.

Rul e 32. Prenedi ati on screeni ng.

(a) Orders requiring prenedi ati on screening. —No | ater
than five days after a hearing or conference at which the
court first determ nes the parties have not agreed on a
parenting plan, the court shall order both parties to conplete
a prenedi ati on screening process for the purposes set forth in
chapter 48, article 11, section 202(b) of the Code. The order
shall require the parties to undergo prenedi ati on screening
within 14 days of the date of the order; informthe parties of
the dates, tinmes, and places at which prenedi ati on screeni ng

will be held; and require the parties to neet separately and
privately with a screener.
(b) Prenedi ati on screening procedures. —All prenediation

screening shall enploy the required prenedi ati on screening
forms; and shall be conducted by individuals, who nay be



famly court personnel, neeting the qualifications and
training requirenments established by the suprenme court of
appeals. Screeners may report suspected child abuse or

negl ect as provided by chapter 49, article 6A, section 2 of
t he Code, and shall so informthe party being screened prior
to the commencenent of screening.

(c) Report of prenediation screening. —No |ater than
five days after the conclusion of prenediation screening the
screener shall send a copy of the abbreviated prenediation
screening report to the court. The report shall be made on
the required form identify the existence of any of the
elements listed in chapter 48, article 11, section 202(b) of
the Code; and set forth the screener’s reconmendati ons.

Rul e 33. Procedure follow ng recei pt of abbreviated
prenmedi ati on screening report.

(a) Parties assigned to nediation. —Wthin five days of
receiving the abbreviated prenedi ati on screening report the
court shall enter an order assigning a nediator to parties
recommended for nediation. The assignnent order shall set the
medi ation fees in accord with the approved sliding scale;
require the nmediator to contact the parties and arrange for
nmedi ati on to begin by a date certain; set the next hearing for
a date certain; require all nediation to be conpl eted before
that date; direct that each party be provided a copy of the
approved nedi ati on process docunent; and notify the parties
they are required to read that docunent or have it read to
them sign the acknow edgnment, and bring the acknow edged
docunent to the first nediation session.

(b) Parties screened out of nediation. —If the
abbrevi ated prenedi ati on screening report reveals the
exi stence of any of the elenents listed in chapter 48, article
11, section 202(b) of the Code, and/or recommends the screened
parties should not be required to nediate, the court shal
di spense with nediation; but as provided in section 202(b),
may consider alternatives which may aid the parties in
establishing a parenting plan. The court shall not order the
parties to participate in any alternative which is not
conveniently available and affordable to the parties. |If the
court orders the parties participation in any such alternative
it shall follow the procedures and tine requirenments provided
in these rules for the conduct of premnediation screening and
medi ation. |If the court dispenses with nediation, within five
days a scheduling order shall be entered and sent to the
parties informng themthey have been screened out of



medi ati on, and setting a date certain for the next hearing.

Rul e 34. Medi ati on fees.

Medi ati on services shall be ordered at hourly fees which
are affordable to the parties and consistent with the approved
sliding scale. The court may apportion the costs of mediation
between the parties based on their abilities to pay. No
medi ator may charge a fee for court ordered nedi ati on greater
than the fee provided by the approved sliding scale.

Rul e 35. Procedure for nediator disqualification.

Al'l nediators shall be subject to Canon 3 of the Code of
Judi ci al Conduct regarding disqualification. Any party may
file awitten notion to disqualify a nediator for good cause.
The court shall rule on the notion within ten days of the date
the notion was filed. |If the notion is granted, the court
shall enter an order within five days which assi gns anot her
medi at or .

Rul e 36. Medi ati on procedures.

(a) Ceneral provisions. —All parties shall be prepared
to negotiate. Counsel may attend nmedi ation. No party shal
be conpelled to consent to a nedi ated agreenent.

(b) Procedure prior to the comencenent of nediation. —
If a party arrives at the first medi ati on session w thout
havi ng read the nedi ati on process docunent, or having had it
read to himher, the nediator shall read the docunent to that
party and require hinlher to sign an acknow edgnent to that
effect. Prior to the commencenent of nediation the nediator
shall informthe parties the nediator may report suspected
child abuse or neglect as provided by chapter 49, article 6A,
section 2 of the Code.

(c) Procedure upon conclusion of nmediation. —If a
nmedi at ed agreenent is reached, the mediator shall informthe
parties the agreenent has no binding |l egal effect until it is

adopted by court order, and that either party may w t hdraw
fromthe agreement prior to the court’s adoption of the
agreenent. Wthin five days of the conclusion of nediation,
t he nedi ator shall reduce any nedi ated agreenment to witing on
the required form prepare a Medi ation Qutcone Report on the
required form file the agreenent with the circuit clerk; send
copies of the agreenent to the parties; and send a copy of the
report to the court.

(d) Confidentiality. —All nediation proceedi ngs,



i ncludi ng prenmedi ati on screening, are confidential settlenent
negoti ati ons subject to Rule 25.12 of the Trial Court Rules.
Al'l persons involved in prenediation screening and nedi ati on
shal |l preserve the confidentiality of negotiations, of al
witten materials utilized in the processes, of al
informati on obtained in the processes, and of all agreenents;
and with the exceptions of the abbreviated prenediation
screening report, the Mediation Qutconme Report, and any
nmedi at ed agreenent, shall keep such matters confidential from
the court. No prenediation screener or nediator nmay be
subpoenaed, called to testify, or otherw se be subject to
process requiring disclosure of confidential information in
any proceeding relating to or arising out of the dispute
medi at ed.

Rul e 37. Court’s consideration of nediated agreenent.

Upon recei pt of a nediated agreenent the court shal
review the agreenent to determine if it is know ng, voluntary,
and in the best interests of the parties’ children. The court
shal | cause the child support fornmula to be cal cul ated based
on the allocation of custodial responsibility in the parenting
pl an contained in the nedi ated agreenent; and by way of
conparison, shall cause the child support formula to be
cal cul ated in accordance with chapter 48A, article 1B
sections 6 and 7 of the Code. After being infornmed on the
record of the nediated agreenent’s child support inplications,
if the parties assent to the agreenent on the record, and if
the court determnes there is no inpedinent to the validity of
t he agreenent, the court shall incorporate the nedi ated
agreenent in an order.

Rul e 38. Prohibition of dual relationships in nmediation and
par ent educati on.

No i ndividual may serve in the sane case in nore than one
of the followi ng roles: parent educator, attorney, guardi an ad
litem screener, nediator, custody investigator. An
organi zati on may provide nore than one of these services in
the sane case if the services are provided by different
i ndi vi dual s, the organi zati on has established witten
procedures to prohibit the exchange of information between
such individuals, and the court approves of these procedures;
however, no organi zation may provide nore than one of these



services in the sane case if the arrangenent violates the code
of ethics, conduct, or professional responsibility of the
organi zation or the individuals providing the services.

Rule 39. Imunity.

Medi at ors and prenedi ati on screeners shall have immunity
in the sane manner and to the sane extent as a circuit court
j udge.

SPECI AL PROCEEDI NGS AND PROCEDURES.

Rul e 40. Appointnments of guardians ad litem and attorneys for
chi | dren.

As provided by chapter 48, article 11, section 302 of the
Code, the court may appoint a guardian ad |item and an
attorney for a child. Such appointnents shall be made
i ndependently of any nom nation by the parties.

Rul e 41. Child abuse and negl ect.

(a) Reports by famly law masters. —If a famly | aw
mast er has reasonabl e cause to suspect any mnor child
involved in famly court proceedi ngs has been abused or
negl ected, the famly | aw master shall inmediately report to
the state child protective services agency and the circuit
court.

(b) Reports of investigations of child abuse and negl ect.
—The state child protective services agency shall pronptly
provide the famly |law master and the circuit court copies of
any report of any investigation regarding the abuse or negl ect
of any mnor child involved in famly court proceedi ngs.

(c) Jurisdiction of proceedings. —The famly | aw nmaster
shall retain full jurisdiction of proceedings until an abuse
or neglect petitionis filed, or the circuit court orders
proceedi ngs held i n abeyance.

Rul e 42. Paternity.

(a) Commencenent of action. —A paternity action shall be
instituted by filing and serving a petition in the manner
provi ded by these rules. |If the action was not instituted by

the child support enforcenent agency, within five days of
filing the circuit clerk shall send a copy of the case
information statenment to the local child support enforcenent



of fice.

(b) Case managenent conference/ hearing. —Upon receipt of
the petitioner’s case information statenent the court shal
set a case managenent conference/ hearing for a date certain.
|f paternity is not admtted prior to or during the case
managenent conference/ hearing, the court shall order the
parties and the subject child to undergo genetic bl ood testing
within a stated tinme period. Wthin three days of the
concl usi on of the case managenment conference/ hearing the court
shall enter a scheduling order setting a final paternity
hearing for a date certain.

(c) Actions required by respondent. —If genetic bl ood
tests do not exclude the respondent, or if the respondent
admts paternity, the respondent shall provide a conpleted
financial statenment for all years subsequent to the birth of
the child, up to a maxi mumof three years preceding the filing
of the paternity petition; and shall provide the information
required by Rule 12(a)(1)-(3). Financial statenents and ot her
required information shall be filed with the circuit clerk and
sent to all parties no |later than 14 days before the final
hearing. |If the respondent fails to provide or tinmely provide
the required information the court may inpose the sanctions
provi ded by Rule 12(b).

(d) Paternity established by default. —If the respondent
has been properly served and has failed to appear, answer, or
otherwi se defend within the tinme required, paternity shall be
establ i shed by default.

(e) Appointnment of guardian ad [item —A guardi an ad
[itemshall be appointed for the child if paternity is
contested, and: (1)there is a paternity affidavit on record
acknow edgi ng the respondent’s paternity of the child; or
(2)the child was conceived or born during the parties’
marri age.

(f) Parent education required. —If a determ nation of
paternity is made, each parent or custodian shall be ordered
to conpl ete parent education by a date certain and file a
certificate of conpletion with the circuit clerk.

Rul e 43. Petitions for nodification.

Leave of court shall not be required for filing a
petition for nodification. A petition for nodification shal
be in witing, specify facts which denonstrate good cause for
relief, be filed with the circuit clerk, and sent to al
parties. Wthin five days of the filing of a petition for
nodi fication the circuit clerk shall notify the famly | aw
master. |If a petition for nodification reopens a cl osed case,



the petition shall be filed with three copies of a case
informati on statenent, and served on all parties. Wthin five
days of receipt of a petition for nodification the famly | aw
master shall send a scheduling order to all parties.

Rul e 44. Expedited nodification of child support.

(a) Filing procedure. —An expedited nodification
petition, any supporting docunents, a conpleted section |IV-D
application, and a case information statenent shall be filed
with the circuit clerk. The circuit clerk shall collect the
filing fee, provide the filing party with a copy of the
current child support order and the child support cal cul ations
acconpanyi ng that order, and within five days of filing shal
send a copy of the case information statement to the famly
| aw master. After filing the petition wwth the circuit clerk
the filing party shall take or mail to the famly | aw master
office a copy of the petition, any supporting docunents, and a
copy of the current child support order together with the
child support cal cul ati ons acconpanyi ng that order.

(b) Actions by famly | aw master upon receipt of
petition. —The fam |y |law naster shall review the petition
and any supporting docunents, and tentatively recalculate the
anount of support by application of current child support
guidelines. The famly |law master shall summarily deny the
petition unless the tentative recalculation results in a
support change of at least 15% |If the tentative
recal culation results in a support change of at |east 15% but
the circunstances set forth in the petition fail to neet the
ot her expedited nodification requirenents in chapter 48A,
article 1B, section 11 of the Code, the famly | aw master may
treat the petition as a non-expedited petition for
nodi fication. |If the petition for expedited nodification
nmeets all of the requirenments in chapter 48A, article 1B
section 11 of the Code, the famly |l aw master shall prepare a
notice on the required form and upon receipt of satisfactory
proof the fee for service by certified mail has been paid or
wai ved, shall serve copies of the notice, the petition, and
any supporting docunents on the other parent and the | ocal

child support enforcenent office by certified mail, return
recei pt requested.
(c) Time allowed to request a hearing. —A party

receiving notice has 14 days fromthe date of the certified
mailing to provide the famly law master with a witten
request for a hearing.

(d) Hearing requested; preparation of scheduling order. —



Wthin five days of receiving a tinely request for a hearing
the famly | aw master shall enter a scheduling order setting a
hearing for a date and tinme certain.

(e) No hearing requested; preparation of default order. —
If no party makes a tinely request for a hearing, the famly
| aw master shall prepare a reconmended default order setting
child support at the recal cul ated anmount.

(f) Fees for certified mail service. —Fees for certified
mai | service required by this rule shall be paid to the
circuit clerk, and the circuit clerk shall pay all such fees
into the Famly Court Fund.

Rul e 45. Rel ocation of a parent.

A parent with responsibilities under a court ordered
parenting plan who changes or intends to change residence for
nmore than 90 days shall file with the circuit clerk and
provide to the other parent a notice of relocation which
conplies with the requirenents of chapter 48, article 11
section 403 of the Code. Either parent nmay request a hearing
on the relocation by filing a witten request with the circuit
clerk and sending a copy of the request to the famly | aw
master. Wthin five days of receiving the request for hearing
the famly |law master shall send the parties a scheduling
order setting a relocation hearing. Either party may request
an expedited hearing, which shall have priority over matters
not designated by rule or statute as expedited matters.

Rul e 46. Bifurcation.

The court shall not bifurcate a divorce proceedi ng unl ess
there is a conpelling reason to grant the divorce prior to
resolving issues related to spousal support, child support,
and distribution of property; no party will be prejudiced by
the bifurcation; and a tenporary order has been entered
granting spousal support, child support and any ot her
necessary relief. |If a case is bifurcated, the final order
shall be entered within six nonths of the entry of the
bi furcation order.

Rul e 47. Authority to accept waivers.

The court may accept a witten waiver or an oral waiver
made on the record of the right to petition for review of a
recommended order, the appointnment of a conmttee for a
convict, or the application of the Soldier’s and Sailor’s
Cvil Relief Act.



Rul e 48. Agreenents.

Agreenents between parties shall be reduced to witing,
signed by all parties, and incorporated in an order.
Agreenents reached on the date of a hearing, if not in
witing, shall be dictated into the record at the hearing in
the presence of all parties. The court shall hold a hearing
to review all agreenents with child support provisions.

Rul e 49. (Obtaining confidential records.

Unl ess the person who is the subject of confidential
records waives confidentiality in witing, such records may
not be obtai ned by subpoena; but only by court order and upon
full conpliance with statutory and case | aw requirenents.
Such records include, but are not limted to: confidenti al
nmedi cal and educational records; and confidential records of
the West Virginia Departnment of Health and Human Resources;
the O fice of Social Services; the Ofice of Economc
Services; the child support enforcenent agency; West Virginia
juvenil e court proceedings; nental health treatnent and
counsel i ng; substance abuse treatnment; and donestic viol ence
shel ters.

Rul e 50. Wthdrawal and substitution of counsel.

(a) Wthdrawal of counsel. —Rule 4.03(b) of the Trial
Court Rules shall govern the withdrawal of counsel. Famly
| aw masters shall have authority to enter withdrawal orders
wi t hout approval of a circuit judge.

(b) Substitution of counsel. —Rule 4.04 of the Trial
Court Rules shall govern the substitution of counsel by
stipul ati on.

DI SQUALI FI CATI ON OF FAM LY LAW MASTERS.
Rul e 51. Mdtions to disqualify.

(a) Requirements for notion. —Any party may nove to
disqualify a famly law master. The notion shall be in
witing, be verified, and state facts and reasons supporting
the disqualification. The notion shall be filed wth the
circuit clerk, and provided to the famly | aw nmaster and
served on all parties no |ater than 21 days before the next



schedul ed heari ng.

(b) Duties of famly |law naster in response to
di squalification nmotion. —Upon the filing of a
di squalification nmotion the famly | aw master shal
i mredi ately halt all proceedings in the case, and shal
pronptly send the presiding circuit judge a copy of the
notion and the famly law master’s witten response stating
whet her good cause exists for voluntary disqualification.

(c) Energency proceedings pending circuit court’s
consideration of nmotion. —Wile a disqualification notion is
pendi ng, any matters of an enmergency nature in the case shal
be heard by the presiding circuit judge.

(d) Grcuit court rulings. —The presiding circuit judge
shall rule on disqualification notions within ten days of
receiving the notion. Rulings on disqualification notions
rest with the discretion of the presiding circuit judge, and
are interlocutory rulings not subject to appeal.

Rul e 52. Vol untary disqualification.

A famly | aw master who believes he/she may be
disqualified fromhearing a matter shall send the presiding
circuit judge a witten request for voluntary
disqualification. The filing of a disqualification notion, in
and of itself, shall not constitute grounds for voluntary
di squalification. The presiding circuit judge shall rule on
vol untary disqualification requests within ten days of
recei ving the request.

Rul e 53. Conduct of proceedings follow ng disqualification.

In the event a famly law master is disqualified, the
presiding circuit judge may hear the matter, or may assign the
matter to another famly |law naster in the same famly court
circuit. Such assignnments may be nade pursuant to a standing
adm ni strative order of the circuit court. |If another famly
| aw master is not available in the same famly court circuit,
the presiding circuit judge may request that the chief justice
of the suprene court of appeals appoint a special famly | aw
master to hear the matter.”
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