STATE OF WEST VIRG NI A
| N THE SUPREME COURT OF APPEALS
I N VACATI ON
I N RE: RULES OF PRACTI CE AND PROCEDURE FOR DOMESTI C
VI OLENCE Cl VI L PROCEEDI NGS

This day canme Barbara Baxter, Director of the
Fam |y Law System for the Suprene Court of Appeals of West
Virginia, and presented to the Court proposed anmended Interim
Rules of Practice and Procedure for Donmestic Violence Givil
Pr oceedi ngs.

Upon consideration whereof, the Court is of
opinion to and doth hereby adopt the follow ng anended rules on

an interimbasis, effective on the 1st day of Septenber, 2001.

“RULES OF PRACTI CE AND PROCEDURE FOR DOVESTI C
VI OLENCE CI VI L PROCEEDI NGS

Rul e 1. Scope; conflicts.

These rul es shal | govern donestic vi ol ence ci vi
pr oceedi ngs. If these rules conflict with other rules or
statutes, these rules shall apply, except as noted in subsection
(b). The purpose of the rules is to help resolve cases in a

just, speedy, and inexpensive manner.

(a) Donestic violence civil proceedings. -- These rules
apply to all domestic violence civil <cases in the circuit
courts, famly courts, and magistrate courts of the State of
West Virginia.

(b) Magistrate donestic violence crimnal proceedings. --




The Rules of Crimnal Procedure for the WMgistrate Courts of
West Virginia shall apply to all domestic violence crimnal
pr oceedi ngs.

(c) Admnistrative rules for magistrate courts. -- The
Adm nistrative Rules for the Magistrate Courts of West Virginia
whi ch specifically govern donestic violence proceedings apply to
all donestic violence proceedings while they are pending in
magi strate court.

(d) Rules of Evidence. -- Unl ess the West Virginia Rules
of Evidence conflict with these rules or statutes, the West
Virginia Rules of Evidence apply to all donestic violence civi
cases.

Rul e 2. Term nol ogy.

(a) “Emergency protective order” refers to the tenporary
protective order entered after a W_ Va. Code, 848-27-203
heari ng.

(b) “Donestic Violence Protective Oder” refers to the 90
or 180-day order entered after a W_Va. Code, 848-27-205 hearing
in accordance with W_Va. Code, 848-27-2009.

(c) “Famly Court” refers to the court created in the
circuit court of each county in the State as a division of the
circuit court pursuant to W_Va. Code, 851-2A-1.

(d) “Famly court judge” shall mean a famly |aw naster
appoi nted pursuant to W_Va. Code, 851-2A-2.

Rul e 3. Ef fecti ve date.

These rules shall take effect on the first day of Septenber
2001, and shall govern all donmestic violence civil proceedings
after this date.

Rul e 4. Fees; costs.

(a) Assessnent of court costs and fees when energency
protective order “denied.” -- If the petition is denied by the
magi strate during the energency hearing, court costs and fees
shall be assessed by the magistrate at the conclusion of the
energency hearing and shall be paid to the magistrate clerk as
foll ows, unless an affidavit of indigency has been filed:




(1) Magistrate Court Fund: $10.00;
(2) Court Security Fund: $5.00; and
(3) Regional Jail Authority: $10.00.

Costs and fees may not be assessed against a prevailing party.
Partial paynents of costs shall be applied by the magistrate
clerk in the followng order: Magi strate Court Fund, Court
Security Fund, Regional Jail Fund, and other costs, if any. | f
the denial of the petition is appeal ed, paynent of costs shal
be stayed until resolution of the appeal.

(b) Assessnent of court costs and fees when donestic
violence protective order “granted” or *“denied”’ by circuit or
famly court. -- Except as in subsection (a) of this rule,
court costs and fees shall be assessed by the famly court

during the hearing or by a circuit court at the conclusion of
proceedi ngs before it and shall be paid to the circuit clerk as
follows, unless an affidavit of indigency has been filed:

(1) Famly Court Fund: $25.00;

(2) Magistrate Court Fund: $10.00;
(3) Court Security Fund: $5.00; and
(4) Regional Jail Authority: $10.00.

Court costs and fees may not be assessed against a prevailing
party. Partial paynents of fees and costs shall be applied by
the circuit clerk in the following order: Famly Court Fund,
Magi strate Court Fund, Court Security Fund, Regional Jail Fund,
and ot her costs, if any.

Rule 5. Wiver of fees and costs for indigents.

A person seeking waiver of fees, <costs, or security,
pursuant to W _Va. Code, 859-2-1, shall execute before the clerk
where the matter is pending an affidavit of indigency, which
shal | be kept confidential. An addi tional affidavit of
i ndi gency shall be filed whenever the financial condition of the
person no |longer confornms to the financial condition established
by the Suprenme Court for determning indigency or whenever an
order has been entered directing the filing of a new affidavit.

Rule 6. Confidentiality of court files.

Rule 6 of the Rules of Practice and Procedure for Famly
Court shall govern the <confidentiality of court files in
donestic violence civil proceedings.



Rule 7. Persons allowed to be present during hearing.

No person acconpanying a person who is seeking to file a
petition is precluded from being present if his or her presence
is desired by the person seeking a petition, W _Va. Code, 848-
27-307, and no person requested by a party to be present during
a hearing on a petition for a protective order shall be
precl uded from being present unless such person is a witness in
the proceeding and a notion for sequestration has been nmade and
such notion has been granted. A person found by the court to be
di sruptive may be precluded from being present. W_Va. Code
848-27-403(f). Rule 8 of the Rules of Practice and Procedure
for Fam |y Law shall govern the unofficial recording of donestic
vi ol ence civil proceedings.

Rule 8. Filing of petitions.

(a) Commencenent of action. -- To comrence an action for
a protective order, a verified petition shall be filed in the
magi strate court.

(b) Petition. -- The petition shall contain a short and
plain statenment of the facts showing that the petitioner is
entitled to relief, and a demand for the relief the petitioner
seeks.

(c) Petitions for contenpt or nodification of a protective
order. -- A petition for contenpt or nodification of a
protective order shall be filed with the circuit clerk

(d) O her required docunents. -- The original petition
and petitions for contenpt or nodification of a protective
order, shall be acconpanied by a conpleted donestic civil case
i nformation statenent. In cases which may involve spousal
support, child support, allocation of custodial responsibility,
visitation or paternity, the petition shall be acconpanied by a
| V-D application.

(e) Petitioner’s contact information. -- At petitioner’s
request, the magistrate court shall imediately seal within the
file the donmestic civil case information statenment, the 1V-D

application, and any other docunment containing the address or
other contact information for the petitioner such as the
petitioner’s phone nunber, fax nunber, or e-mail address, unti
further order.

Rule 9. Answer.



An answer, which need not be verified, may be filed and

served by the respondent prior to the famly court hearing. | f
the answer is filed thereafter, it shall be filed with the
circuit clerk. Filing of an answer does not constitute a request
for a hearing pursuant to W _Va. Code, 48-27-403(d). The

respondent shall not be denied the right to request a hearing if
no request for hearing is made in the answer.

Rul e 10. Request for fam |y court hearing.

(a) Tine requirenents. -- Any party to an energency
protective order may, as a matter of right, request a famly
court hearing within 10 days of service of the order to the

respondent, or delivery of the order to the petitioner. If the
request is made wthin 10 days, the hearing shall be held by the
famly court wthin 10 days followng the request. The

energency protective order shall remain in effect pending the
heari ng unl ess stayed by the fam |y court.

(b) Tel ephonic requests. -- A telephonic request for a
famly court hearing shall be made by calling the nunber |isted
on the energency protective order between the hours of 9:00 a.m
and 4:00 p.m, Monday through Friday, excluding |egal holidays,
during the 10-day period for requesting a hearing. Tel ephoni c
requests for hearings nade to a tel ephone nunber other than the
one listed on the energency protective order, or left on an
answering machine, are not valid and shall not be acted upon.

(c) Facsimle requests. -- A facsimle request for a famly
court hearing shall be nmade by fax transmssion of a witten
request to the FAX nunber listed on the energency protective

order, at any tine during the 10-day period for requesting a
heari ng.

Rul e 11. Ser vi ce.

(a) Service of the petition and energency protective

order. -- If the respondent is present at the energency
hearing, the order shall be served by the magistrate upon the
respondent at the conclusion of the hearing. | f the respondent

is not present at the hearing, then the petition and energency
protective order shall be imediately served by |aw enforcenent.
| f personal service has been unsuccessful, the respondent shal
be served in accordance with W _Va. Code, 848-27-311




(b) Service of the famly court order. — |If a party is
present at the famly court hearing, the order shall be served
by the famly |l aw naster upon the party at the conclusion of the

hearing. |If a party is not present at the famly court hearing,
then the order shall be imediately served by |aw enforcenent
upon the party who was not present. | f personal service of the

order upon a party has been unsuccessful, that party shall be
served in accordance with W_Va. Code, 848-27-311

(c) Service of a petition for the contenpt or nodification

of a protective order. -- A petition for the contenpt or
nodi fication of a protective order shall be served inmediately
by the sheriff, or by certified mail, return receipt requested,

upon novant’s paynent of the fee to the circuit clerk, if an
application for indigency has not been filed.

(d) Service of docunents other than the original petition
energency or donestic violence protective orders, or petitions
for the contenpt or nodification of a protective order. -- Every
docunent other than the original petition, emergency or domestic
violence protective orders, or petitions for the contenpt or
nodi fication of a protective order, shall be served upon each
party as foll ows. If a party is represented by an attorney,
service shall be nade upon the attorney pursuant to Rule 5(b) of
the West Virginia Rules of Gvil Procedure. O herwi se, service
shall be mde by miling a copy by certified mail, return
recei pt requested, to the party s |ast-known address or by any
other neans permtted by Rule 4 of the Wst Virginia Rules of
G vil Procedure.

(e) Service by respondent when petitioner’s contact
information has been sealed in the file. -- Wen petitioner’s
address and other contact information has been sealed in the
file pursuant to these rules, and the respondent needs to nmake

service on the petitioner, the respondent shall direct the
circuit clerk to nmake service upon the petitioner. Service
shall be nmade by the circuit clerk if petitioner’s contact

information is sealed in the case file. No court enployee shal
reveal to anyone other than a court official or |aw enforcenent
of ficer the petitioner’s address or other contact information.

(f) Service allowing direct contact between the parties is
strictly prohibited.

Rule 12. Filing and service by facsimle transm ssion.

Pl eadings and other docunents, including requests for



hearings, may be filed with the clerk and served upon |aw
enforcenment authorities by facsimle transm ssion in accordance
with Rule 12.05 of the Trial Court Rules for Trial Courts of
Record.

Rul e 13. Conti nuances.
(a) Filing of nmotion for continuance. -- A novant may file

a notion for continuance with the circuit clerk, or with the
famly law master, if the famly | aw naster consents.

(b) Requirenents for a continuance. -- A continuance my be
granted upon a show ng of good cause.

(c) Notice requirenments. -- A notion for continuance may be
heard after such reasonable notice to the opposing party as
required by the famly | aw naster.

Rul e 14. Anmended pl eadi ngs.

Upon request by any party and at any stage of the
proceedi ngs, a pleading may be anended for good cause shown upon
such terns as the court may require.

Rul e 15. Transfer of case file frommagistrate to circuit court
when energency protective order granted.

(a) Transfer to the circuit clerk. -- Followng the
energency hearing, the magistrate clerk shall cause the court
file to be delivered to the circuit clerk pursuant to W_ Va.
Code, 848-27-403(c).

(b) The 1V-D application. -- The IV-D application shall be
i medi ately faxed to the local child support enforcenment office.

(c) Fax machine. — The circuit clerk and all famly court
staff shall |eave the fax machine on 24-hours-a-day every day.

Rul e 16. Appeal of denial of energency order.

A person whose petition was denied by the magistrate court
may, as a matter of right, present a notice of appeal within 5
days of entry of the order denying the petition in the
magi strate court, to the famly court. No bond shall be
required to appeal.



Rule 17. Review of famly court deci sion.

Wthin 10 days followng the entry of an order by famly
court, any party may file a petition for review to the circuit

court. The famly court order shall remain in effect pending
the circuit court’s consideration unless stayed by the circuit
court. The circuit court shall hear the petition for review

within 10 days after the petition is filed. No bond shall be
required for a petition for review

Rule 18. Confirmation of donmestic violence protective order

(a) Confirmation. -- |If no request for review is filed
within 10 days following the entry of the donestic violence
protective order, the circuit judge shall consider the order as
soon as practicable and confirmthe order if the court finds it
to be proper. The domestic violence protective order shall
remain in effect pending the circuit court’s confirmation.

(b) Procedure for obtaining confirmation. -- Ten days after
a donestic violence protective order was signed by the famly
court, the circuit clerk shall determne whether or not a
request for circuit court review has been filed. I f no request

for review has been filed, the circuit clerk shall wthin one
judicial day send a form confirmation order to the circuit
judge, along wth a copy of the order, for the court’s
consi derati on.

Rule 19. Disposition of Orders.

By the next judicial day following the entry of any order
by the famly or circuit court, the circuit clerk shall provide
a copy of the order to the magistrate clerk. The magistrate
clerk shall cause the order to be entered in the donestic
vi ol ence registry.

Rul e 20. Donestic violence support orders.

(a) Wen a case is dismssed in which an order of support
has been entered. -- Wen a case is dismssed in which an order
of child and/or spousal support has been entered, an order shal
be entered by the next judicial day stating the date that the
support obligation shall end.

(b) Docunentation to local child support enforcenent
of fice. -- Any order inposing, nodifying, or termnating child
and/ or spousal support shall be delivered by the next judicial



day following the hearing at which the order is made by hand or
by fax to the local child support enforcenent office. The order
shall state the date that the support obligation shall end.

Rul e 21. Testinony of children.

Rules 8 and 9 of the Wst Virginia Rules of Procedure for
Child Abuse and Neglect Proceedings shall govern the taking of
testimony of children.

Rul e 22. Donestic violence civil contenpt bond.

Rule 23 of the Rules of Civil Procedure for the Magistrate
Courts of West Virginia shall govern donestic violence civil
contenpt bond proceedings, in accordance with W_Va. Code, 848-
27-901.

Rul e 23. Concurrent jurisdiction.

The circuit courts nmay assist famly law nmasters in the
di sposition of their case load during the period of transition
addressed by these interimrules by utilizing the provisions of
W _Va. Code, 851-2A-10(b), when and where the circuit courts
deem appropriate, to conduct famly <court protective order
proceedi ngs or other donestic |aw proceedings referred to famly
| aw nmasters

DONE I N VACATION of the Suprene Court of Appeals

this 25th day of July, 2001.

Honorable Warren R MG aw, Chief Justice

Honor abl e Robi n Jean Davi s

Honorabl e Larry V. Starcher

Honorable Elliott E. Maynard




Honor abl e Joseph P. Al bri ght

Received the foregoing order this the 25th day of

July, 2001.

A True Copy

Attest:

Clerk, Supreme Court of Appeals

STATE OF WEST VIRG NI A
At a Regular Term of the Supreme Court of Appeals

continued and held at Charleston, Kanawha County, on the 21st
day of June, 2001, the follow ng order was made and entered:

I N RE: AMENDMENTS TO RULE 40 OF THE RULES OF PRACTI CE
AND PROCEDURE FOR FAM LY COURT

This day canme the Court and proceeded to consider
proposed anendnents to Rule 40 of the Rules of Practice and

Procedure for Famly Court. Fol | owi ng consi deration thereof,



the Court is of opinion to and doth hereby adopt provisionally
the proposed anendnents, effective imrediately, and doth hereby
approve a period for public coment on the anendnents, said
public coments to be filed on or before the 21st day of July,
2001, with the Cerk of the Suprene Court of Appeals of West
Vi rginia. The amendnents follow with deletions indicated by

strike-throughs and additions indicated by underscoring:

“RULES OF PRACTI CE AND PROCEDURE FOR FAM LY COURT
SPECI AL PROCEEDI NGS AND PROCEDURES

Rul e 40. Appointnents of guardians ad |item and attorneys for
chi | dren.

As provided by chapter 48, article 11, section 302 [48-
11-302] of the Code, the court may appoint a guardian ad litem
to represent a child's best interest, or andg an attorney fe+ to
represent a child. Sweh The appointnents shall be nmade
i ndependentty of any nomnation by of the parties. The court
shall specify the terms of the appointnent, including the
guardian’s or attorney’'s roles, duties, scope of authority, and
net hod of paynent, if any.

Appoi nted guardians may (a) serve on a voluntary basis
w t hout conpensation, (b) be paid by a litigant-parent of the
child for whom the appointnment is made who has the ability to
pay, or (c) in sone circunstances, be paid by the Suprene Court
of Appeals. The court may appoint any attorney to serve as a
guardian ad litem

Eligibility for Supreme Court paynent for court-
appoi nted guardians ad litem or attorneys shall be determ ned by
t he fam |y court usi ng gui del i nes est abl i shed by t he
Adnministrative Director of the Courts. Paynment shall be nade
from court funds appropriated for that purpose, or from grant
funds designated for that purpose, at the rates established for
conpensation of attorneys pursuant to W Va. Code, 29-21-1 to
22. The total conpensation paid to guardians or attorneys from




court or qgrant funds shall not exceed five hundred dollars
($500. 00) per appoint ment. Requests for paynent shall be nade
on forns provided by the Admnistrative Director of the Courts.
Requests for paynent shall be reviewed and approved by order of
the court prior to submssion to the Admnistrative Director of
the Courts for payment.

As circunstances may warrant, at any tine during the
proceedings., the famly court or the <circuit court, in its
discretion, nmay tax the costs of the appointnment of a gquardian
ad litem or an attorney to either of the parties and require
that any conpensation previously paid from court funds or grant
funds be refunded to the Admnistrative Director of the Courts.

The Administrative Director of the Courts shall have
the authority to approve and pay conpensation in excess of the
five hundred dollars ($500.00) per appointnent in exceptional
cases and for good cause shown.”

A True Copy

Attest:

Clerk, Suprenme Court of Appeals



