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STATE OF WEST VIRG NI A
At a Regular Term of the Suprenme Court of Appeals

continued and held at Charleston, Kanawha County, on the 19th
day of April, 2000, the follow ng order was nade and ordered:

I N RE: RULES OF PRACTI CE AND PROCEDURE FOR FAM LY LAW

This day canme Barbara Baxter, Director of the
Famly Law System for the Supreme Court of Appeals of West
Virginia, and presented to the Court anmendnments to the RULES OF
PRACTI CE AND PROCEDURE FOR FAM LY LAW

Upon consideration whereof, the Court is of
opinion to and doth hereby provisionally adopt as proposed the
aforesaid rules on an energency basis. It is further directed
that a period for public coment begin this date and concl ude on
the 19th day of June, 2000, with coments to be filed wth
Barbara Baxter, Director of the Famly Law System East W ng,
Room 100, State Capitol, Charleston, Wst Virginia 25305.
Del etions are indicated by strike-throughs and additions are

i ndi cat ed by underscori ng.

“Rul es of Practice and Procedure for Famly Law
GENERAL PROVI SI ONS

Rule 1. Scope and purpose of rules.

(a) Scope. — These rules shall govern the procedures




in proceedings in Famly Court before famly |aw masters and
circuit judges pursuant to chapters 48 and 48A of the Code of
Yest—Vvi+gifata, in _contenpt proceedings pursuant to chapter 51,
article 2A, section 11, and in habeas corpus proceedi ngs

i nvol ving issues of child custody instituted pursuant to

chapter 53, article 4, seect+on—t-et—seeq—F85341-et——seeq1

sections 1-13 of the Code ef—West—Virginia.
(b) Purpose. — TFhey These Rules shall be construed to

expedite and sinplify the determ nati on of such proceedi ngs—,_
and to permt the full and effective participation of al
litigants, whether represented by counsel, or self-
represent ed.

Rule 2. Applicability of other rules.

The followng rules shall apply to proceedings within the
scope of the Rules of Practice for Famly Law. the Rules of
Civil Procedure, as provided in Rule 81(a)(2) of those rules;
the Rules of Evidence; Rule 16.02(b) and Rule 16.06 on Tine
Standards of the Trial Court Rules: and in the event any of
these rules conflict with the Rules of Practice for Famly
Law, or with the Code, the Rules of Practice for Famly Law
and the Code shall apply.

Rule 3. Term nol oqgy.

Unl ess otherwi se indicated: “the Code” refers to the Code
of West Virginia; any reference to a rule wthout
identification of a set of rules, e.qg.. “Rule 6,.” refers to a
rule of the West Virginia Rules of Practice and Procedure for
Famly Law, any reference to a set of rules, such as the
“Rules of CGivil Procedure,” refers to the West Virginia rules
of that title; “suprene court of appeals” refers to the West
Virginia Suprene Court of Appeals; “approved” or “required”




refers to a form fee scale, order, set of procedures, or

ot her such matter pronul gated, approved, or required by the
suprene court of appeals: “case information statenent” refers
to a case information statenent for donestic relations cases:;
“service,” “served,” or “service of process.,” or any variation
refers to service as provided by the Rules of Civil Procedure;
“all parties,” neans all self-represented parties and al
counsel of record; “child support enforcenent agency” refers
to the state agency charged with child support enforcenent:
“local child support enforcenent office” refers to the
appropriate local office of the child support enforcenent

agency.

Rule 4. Effective date.

The rules shall take effect on the 19th day of April,
2000, Ist—tday—of—©Cctober—1993 . They shall govern al

proceedi ngs, petitions, or notions brought after such date and
al | proceedi ngs then pendi ng.

JUR-SBHEH-EN




ADM NI STRATI VE PROVI SI ONS

Rule 5. Rete—39~ Security.

Prer—to—or—durtng—any—hear+ng,—the | n_accordance with

the provisions of chapter 48A, article 4, section 10(d) of the
Code, the famly |law master may request the sheriff to assign
a deputy as a bailiff for any famly court proceeding +#
accordance—wth—theprovistons—of—echapter48A—artiecte—4+
seeton—10{d)—ef—the—Code—of Vest—Vi+rginia. Except for
atthort+zed—court—personnel- bailiffs assigned to the famly
court, or other persons expressly authorized by the circuit
court, no person shall carry, or knowi ngly permt another
person to carry any weapon to a proceeding held before a
famly tawraster court.

Rule 6. Setting the docket.

The docket of the fanmly court shall be set by the
famly | aw master., provided however, the famly | aw naster nay
request that the circuit clerk schedule famly court hearings
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on certain dates designated by the famly law naster. The
famly |law master shall designate dates for hearings involving
the child support enforcenent agency. The famly |aw master
shall reqularly provide tine on the famly court docket for
expedited hearings and other urgent nmatters. Wien a famly | aw
mast er conducts hearings in a circuit or nmagistrate courtroom
the famly |law master shall coordinate the hearing dates and
tines with the appropriate circuit or nmagistrate court.

Rule 7. Records, transcripts, fees, costs, and forns.

(a) Al records filed in the office of circuit clerk.
— Al case files, evidence, and recordi ngs of proceedings
shall be filed in and stored by the office of the circuit
clerk.




(b) Recordings of proceedings. — Proceedings in
famly court shall be recorded electronically on tapes or
other electronic recording nedia. Proceedings in no nore than
one case shall be taken on one tape or individual electronic
recording. A party nay obtain a duplicate copy of a recording
by filing a witten request identifying the style of the
action and the date of the hearing. Wthin ten (10) days after
receiving such request, and upon paynent to the circuit
clerk’s office of the fee specified in chapter 48A, article 4,
section 9(e) of the Code, the famly law naster’s office staff
shall provide the duplicate recording. The fanmly | aw naster
or judge nay refuse to provide that part of any recording
whi ch includes the testinony of a child. No persons except a
famly |law master or a nenber of his or her staff, a circuit
clerk or a nenber of his or her staff, or a circuit judge or a
nenber of his or her staff shall have access to the original
recording of any hearing.

(c) Transcripts. — A party may have a transcript of
a hearing before a fanmly |aw master prepared by an
i ndependent court reporter or transcription service. However,
the famly law master or judge may refuse to permt the
transcription of any testinony by a child. The costs of such
transcriptions shall be borne by the party having the
transcript prepared. Every transcript shall be verified by
the reporter or transcriber as a true and accurate
reproduction of the proceedings and shall be filed with the
circuit clerk. The reporter or transcriber shall also state
whet her the transcript includes all or only part of the record
of the proceedings. Notice of the filing of any transcript
shall be provided to an opposing party. Wen the parties are
unable to agree as to the accuracy of a transcript, the fanmly
| aw master or judge nmay resolve the matter

(d) Fees. — Al fees and npnies to be coll ected,
including, but not limted to: filing fees., costs, and any
other fees required by statute or rule shall be paid to and
collected by the circuit clerk’s office.

(e) Pauper’s affidavit. — Affidavits nmade in
accordance with the provisions of chapter 59, article 2,
section 1 of the Code shall be filed in the circuit clerk’s
office. Upon the filing of a conpleted and proper affidavit,
the prepaynent of fees and costs shall be waived., and the

circuit clerk and all other officers of the court shall issue
and serve all process and performall duties required by | aw
(f) Review of pauper’'s affidavit. — \Wen the

information set forth in the affidavit or the evidence




submtted in the action reveals the person filing the
affidavit is financially able to pay fees and costs, the court

or the famly |law nmaster shall order the person to pay the
fees and costs in the action.

(g) Taxation of fees and costs. — At the conclusion
of a case in which a prevailing party or parties have been
determ ned to be financially unable to pay fees or costs,

t hose fees and costs which have been waived may be taxed by
the court against a losing party or parties who are
financially able to pay.

(h) Forms. — Al forns required by the suprene court

of appeals for use in proceedi ngs subject to these rul es shal

be available to litigants in every circuit clerk's office and
every famly |l aw nmaster office.

Rul e 8. Rute—39— Confidentiality of court files.

(a) General provisions. — Al | orders tfaproceedings
governed—by—these—+utes are public records and shall be

entered in the civil order books by the circuit clerk.

tnformratton—di-setosed—pursuant—to—chapter—48,—art+ecte—2+
sect+on—33—of theCode—of West—Vi+rginra—+s Al pl eadi ngs,

exhibits, electronic recordings of proceedings, transcripts,
or other docunents contained in the court file are
confidential and shall not be available for public inspection,
but the entire file shall be available for inspection—untess
expressty—ordered—otherwtse- by the parties and their
attorneys of record without an order of a circuit judge or
famly | aw naster, unless the court expressly prohibits such
i nspection. Afamly |aw master or judge may open and inspect
the entire contents of the court file in any case pending
before their court. Wen sensitive information has been

di sclosed in a hearing, pleading, or otherw se, afamty+taw
master—or—judge the court nmay, upon notion of a party, or sua

sponte, order such information sealed in the court file.
Seal ed court files shall be opened only by order of a circuit
judge or famly | aw master

(b) Oders pernitting exanination or copying of file
contents. — Upon notion, for good cause shown, a circuit
judge or famly law master nmay enter an order permtting a
person who is not a party to exam ne and/or copy docunents
froma court file. Such orders shall set forth specific
findings which denpnstrate why the interests of justice
necessitate the exam nation or copying. and shall specify the




particul ar docunents to be exani ned or copied and the
arrangenent s under whi ch such exam nation or copyi ng shal
t ake pl ace.

Rul e 9. Exhi bits.

By order. the court nay neke special provisions for the
secure custody and disposition of exhibits, including, but not
limted to controlled substances, weapons, ammunition and
por nography. Such orders shall provide specific instructions
for custody and disposition, which may include, but not be
limted to, delivery to | aw enforcenent officials.

Rul e 10. Unofficial recording of proceedings.

Proceedings in famly court are not open to the public.
Unl ess prior perm ssion is granted by the court, no person
shall be permtted to nake phot ographs, video recordings,
sound recordings., or other forns of electronic recordi ngs of
proceedi ngs, or neake sound or video broadcasts or other
electronic transm ssions of proceedings, and unless prior
perm ssion is granted by the court, such activities are not
permtted in areas imediately adjacent to the courtroom.
Wth prior approval of the court, photographs, video
recordi ngs. sound recordings., or other forms of electronic
recordings nay be made of official cerenpnial proceedings in
the courtroom and sound or video broadcasts or other
electronic transm ssions nay be made of such cerenoni al
pr oceedi ngs.

Rule 11. CQuarterly activity reports by famly | aw nasters.

Begi nning the first day of January, two thousand., each
famly law master shall file a quarterly activity report with
the suprene court of appeals. The report shall be nade on the
required form and shall include, but may not be limted to,

t he nunber of cases heard before the famly law master, the
date the case was heard, the date the case was filed, and the
nunber and types of hearings held before the famly | aw naster
in each case.




Rul e 12. Fam |y |law naster and magistrate court tinme keeping
and reporting.

Fam |y law master staff, nmagistrates, namgistrate
assistants and magistrate court clerks shall, in accord with
st andards and procedures approved by the suprene court of
appeals, nonthly provide to the suprene court adm nistrative
office a report to be used by the suprene court of appeals to
obtain reinbursenent fromthe federal child support
enforcenent agency for reinbursable work perforned by famly
law masters and famly |law master staff., nagistrates,
nmagi strate assistants, and magi strate court clerks.

PREHEARI NG PROCEDURES.

Rule 13. Commencenent of acti ons.

(a) Commencenent of actions. — A donestic relations
proceedi ng shall be comrenced by filing a verified petition
with the circuit clerk’s office. The petition shall be
acconpani ed by three copies of a conpleted case informtion
statenent, and a conpleted copy of the required financial
statement. In cases which may involve issues of spousa
support, child support, allocation of custodial
responsibility, visitation, or paternity, the financial
statenment shall be acconpanied by the information required by
subsection (d) of this rule, and by a conpleted application
for child support enforcenment services pursuant to the Soci al
Security Act, Title 42, Chapter 7, Subchapter |V, Part D of
the United States Code, hereafter referred to as “Section | V-
D,” and in such cases, except on notion for tenporary relief,
no hearing shall be conducted until a conpleted Section |V-D
application has been filed. At the tinme of the filing of the
petition, the circuit clerk shall collect the filing fee as
directed by chapter 59, article 1, section 11 of the Code.
shall collect fromall petitioners with a mnor child(ren)
subject to the action the fee for parent education specified
in chapter 48, article 11, section 104(c) of the Code, and
shall provide to such petitioners the required form and
instructions for registering for parent education classes. At

the time of the filing of the petition conmencing the action,
the circuit clerk may collect fromthe petitioner the parent
education fees required to be paid by both the petitioner and
the respondent. The petitioner nmay pay., but shall not be

9



required to pay the respondent’s parent education fee. Wthin
five days of the filing of the petition, the circuit clerk
shall send to the famly |law master office a copy of the
petitioner’s case information statenent.

(b) Service on respondent. —The circuit clerk shal
institute service on the respondent, and shall cause the
following itens to be served with the petition: a copy of the
petitioner’s financial statenment and any acconpanyi ng
information filed pursuant to subsection (d) of this rule; a
copy of any application filed by the petitioner for child
support enforcenent services pursuant to Section IV-D of the
Social Security Act: if the respondent is the parent of a
child(ren) subject to the action., the required form and
instructions for registering for parent education classes. 1In
cases which nmay involve issues of spousal support. child
support, allocation of custodial responsibility, visitation,
or paternity, the circuit clerk shall also serve with the
petition an application for child support enforcenment services
pursuant to Section IV-D of the Social Security Act. This
application shall be served on the respondent in such cases
even if the petitioner has conpleted and filed such an
application with the petition.

(c) Respondent’s answer. — The respondent’s answer
shall be filed within the tinme required by Rule 6 of the Rules
of Civil Procedure, and shall be acconpanied by three copies
of a conpleted case information statenent, and a conpl et ed
copy of the required financial statenent. 1In cases which my
invol ve issues of spousal support, child support, allocation
of custodial responsibility, visitation, or paternity, the
required financial statenent shall be acconpanied by the
information required by subsection (d) of this rule., and by an
application for child support enforcenent services pursuant to
Section IV-D of the Social Security Act. and in such cases,
except on notion for tenporary relief, no hearing shall be
conducted until a conpleted Section IV-D application has been
filed. Upon receipt of the respondent’s verified answer and
all required information, the circuit clerk shall assess
respondents with a mnor child(ren), subject to the action,
the parent education fee required by chapter 48, article 11
section 104(c) of the Code. Wthin five (5) days of the
receipt of the verified answer, the circuit clerk shall send
to the famly |law master office a copy of the respondent’s
case information statenent.

(d) Additional financial information required in
proceedi ngs involving issues of spousal or child support. —
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In proceedings in which spousal support or child support nay
be an issue, the petitioner and respondent shall file the
following information with the required financial statenent.

(1) A copy of the party’'s npost recent wage or salary stub
showi ng gross pay. deductions for taxes and other itenms., and
net pay, for a normal pay period, and for the year-to-date;

(2) A copy of the party’'s conplete incone tax returns for
the two vears imediately preceding the hearing date, and a
copy of federal Forns W2 for those yvears., and for any year
for which the FormW?2 is available, even if a tax return has
not vet been filed for that year:

(3) A copy of any financial statement for a party who is
sel f - enpl oyed;

(4) A copy of any invoices, receipts, etc., showing the
cost of any extraordinary nedical expenses, child care, and
ot her special needs of the child(ren).

(5) A copy of any other document necessary for the
calculation of child or spousal support.

(e) Nondisclosure of information. — Upon a finding,
which may be nade ex parte, that the health, safety, or
liberty of a party or child would be unreasonably put at risk
by the disclosure of identifying information in required
docunent filings, the court nmay order that such information
need not be discl osed.

(f) Failure to file required financial infornation:

sancti ons. — The failure to file, or the untinely filing of
any financial information required by this rule shall not be
grounds for a continuance. In the event of a party’'s failure

to file, or the untinely filing of such information, the court
may i npose one or nore of the follow ng sanctions:

(1) the court may accept the financial statenent and
other financial records of the other party as accurate;

(2) the court may refuse to grant requested relief to a
party who has not filed, or not tinely filed. sone or all of
the required docunents or information.

(3) the court may inpose any of the applicable sanctions
provided by chapter 48, article 2, section 33(f)(2) of the
Code._

(g) Application for child support enforcenent services.

— |If a party conpletes an application for child support
enf orcenent agency services, the circuit clerk shall, within
five days, send a copy of that application and the party’s
case information statenent to the local child support
enforcenent office.

(h) Effect of service on designated child support
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enf orcenent agency. — Service on the child support
enforcenent agency shall not constitute service on or notice
to any other party.

Rul e 14. Pl eadi ngs and noti ons.

(a) Al pleadings filed in office of circuit clerk. —

All pleadings shall be filed in the office of the circuit
clerk.

(b) Style and caption of pleadings. — As of Cctober 1,
1999, all pleadings shall be styled as directed by chapter 51,
article 2A, section 1, and chapter 48, article 2, section 4a
of the Code.

(c) Formof pleadings. — The formof all pleadings
shall conply with the applicable requirements of the Rules of
Cvil Procedure, and shall be verified as provided by Rule
81(a)(2)., of these rules, and chapter 48, article 2, section
10 of the Code.

(d) Proposed parenting plans. — Proposed parenting
pl ans are pl eadi ngs.

(e) Nondisclosure of infornation in pleadings. —
Upon a finding, which may be nade ex parte, that the health,
safety, or liberty of a party or child would be unreasonably
put at risk by the disclosure of identifying information in a
pl eading, the court nay order that such infornation need not
be di scl osed.

Rul e 15. Rute—33~ Discovery.

NetwHthstanding Subject to the [imtations stated in Rule
12




81(a)(2) of the Rules of Civil Procedure, the+foHowng
th-scovery—+s—avattabte— as the interest of justice requires,

di scovery pursuant to Rules 26 through 37 of the Rul es of
Civil Procedure may be allowed by the court upon receipt of a

witten notion denpnstrating a particul ari zed need.

Rul e 16. Filing and service of docunents by facsinile
t ransni ssi on.

(a) Filing by facsimle transni ssion. — A party nmy
file any docunent other than a petition by facsimle
transnmi ssion to any circuit clerk’s office having a facsimle

13



machine. The circuit clerk shall accept the docunent as filed
if the filing and the docunent conply with all applicable
rules and st atutes.

(b) Service by facsinmle transm ssion. — Service of
any docunent in a donestic relations proceeding, other than
original process, may be nmade by facsimle transm ssion in
accord with the provisions of these rules and other applicable
rules and statutes. Service by facsimle transm ssion is
conpl ete upon receipt of the entire docunment by the receiving
facsim |l e machine.

(c) Proof of service by facsinmle transm ssion. —
Proof of service by facsinmle transm ssion shall be nade by
affidavit of the person making service, or by certificate of
service by an attorney. A copy of the sender’s facsimle
machine transm ssion record shall be attached to the affidavit
or certificate.

TEMPORARY RELI EF.

Rule 17. Motions for tenporary relief.

A nmotion for tenporary relief shall be served on al
parties unless ex parte relief is sought and is permtted by
chapter 48, article 2, sections 13(e) and (f) of the Code.
Any notion for tenporary relief relating to the all ocation of
custodial or decision naking responsibility of mnor children
shal |l be acconpanied by a proposed tenporary parenting plan.

Rule 18. Tenporary orders.

(a) General provisions. —Afamly |law nmaster may grant
tenporary relief without further approval of a circuit judge.
A tenporary order shall renmnin in effect unless nodified by a
subsequent order of the famly |law master or circuit judge.
The scope of a tenporary order is controlled by chapter 48,
article 2, section 13(qg) of the Code. A tenporary order is not
subject to a petition for review or appeal.

(b) Orders on tenporary child support relief. — At the

conclusion of every hearing in which child support or nedical
support is established or nodified, the famly | aw master or

14



judge shall enter a tenporary child support order using the
required formorder. The order shall be recorded by the
circuit clerk on the day of the hearing. or by the next
judicial day, and a certified copy of the order shall be sent
that day or by the next judicial day to the parties and the
local office of the child support enforcenent agency. Any
subsequent tenporary order shall incorporate the child support
and nedi cal support set forth in the initial child support
order, unless otherw se ordered by the court.

(c) Application for child support enforcenent services.

— A conpleted application for Section IV-D child support
enf orcenent services shall be incorporated by reference and
attached to every order for tenporary spousal or child
support. The order for tenporary spousal or child support
shall direct the circuit clerk to forward a certified copy of
the order to the local office of the child support enforcenent

agency.
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Rule 19. Conduct of hearings on notions for tenporary relief.

(a) Presentation of evidence by proffer in hearings on
tenporary relief. — Unless the court deternines on its own
notion there are conpelling reasons for conducting a ful
evidentiary hearing, or grants a notion for a full evidentiary
hearing as provided in this rule, all hearings on notions for
tenporary relief shall be conducted by the parties presenting
their evidence by proffer. Wien evidence is presented by
proffer, the parties shall be physically present, and may be
pl aced under oath to confirmor nodify the evidence proffered
in their behalf. Each party shall be given an opportunity to
proffer rebuttal evidence.

(b) Mtions for a full evidentiary hearing on tenporary
relief; requirenents. — A party may nove for a ful
evidentiary hearing to be held on a nption for tenporary
relief. Mtions for a full evidentiary hearing shall state
good cause for a full evidentiary hearing. shall be filed with
the circuit clerk, sent to the court, and served on al
parties not less than 14 days prior to the hearing which is
the subject of the notion, however, for good cause shown, and
after making a finding no party will be prejudiced, the court

may shorten this tinme period. (c) Court’'s action on
notions for a full evidentiary hearing on tenporary relief:
factors consi dered. — Upon receipt of a notion for a ful

evidentiary hearing, the court nay grant or deny the notion

w thout a hearing. or may hold a hearing no less than seven
days prior to the date of the hearing on tenporary relief. In
ruling on the notion for a full evidentiary hearing, the court
shall consider, anpng other factors, whether the nonnoving
party will have sufficient tine to properly prepare for a ful
evidentiary hearing. The court shall expeditiously rule on the
notion, enter an order nmenorializing the ruling, and direct
the circuit clerk to send certified copies of the order to al

parties.
(d) Limtations on full evidentiary hearing on tenporary
relief. — In the event the court grants a notion for a ful

evidentiary hearing, or determnes on its own notion there is
good cause for holding such a hearing, the court may linit the
anmpunt of tine allotted for presentation of evidence, limt

t he nunber of wi tnesses, or confine the testinony to certain

i ssues.
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Rul e 20. Retroactivity of orders.

A famty—tawmaster—or—etrettt court granting relief in
the form of spousal support at++#eny or child support shall,
except for good cause shown, make such award of alinony or
child support retroactive to the date of service of the notion
for relief upon the opposing party.

Rul e 21. Attorney fees and costs.

When it appears that a party has incurred unnecessary
expenses in a proceeding for tenporary relief because the
opposi ng party has rai sed unfounded clains or defenses, the
famly |law master may recomend and the circuit court may
grant an award of attorney fees and costs to the innocent
party in accordance with the provisions of chapter 48, article

2, section 13 of the Code ef—West—Virginia.

HEARI NGS.
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Rul e 22. Rate—316— Testinony of children.

(a) Restrictions on testinony of children. — The ¥ést

Vi+gtnta Rul es of Evidence and the West—W+ginta Rul es of

G vil Procedure shall apply to determne determ nations of the
conpetency of children to testify before—aftamtytawrnaster
of—et++reti-t—judge in proceedi ngs under governed by these rul esr
but—spectat—recognttion. Special weight shall be given to any

potential psychological harmto a child witness—,_ and Fhe the
testinmony of a child of tender years shoutd shall not be taken
unless it is nore probative on the point for which it is

of fered than any ot her evidence whieh the proponent can
procure through other reasonabl e neans.

(b) Mdtions to take the testinony of children. — A
party who seeks to offer the testinony of a child under the
age of fourteen—{1l4)y—years nust file a witten notion te—that
effeet. The notion shall be filed with the circuit clerk, and
served on all parties and the court scheduled to hear the
proceedi ng not less than 20 days before the hearing in which
the noving party desires to take the testinony of the child.

(c) Hearings on notions to take the testinony of
chil dren. — Upon receipt of a notion to take the testinony
of a child, the court shall forthwith set a hearing and
notify all parties. The hearing shall be held no later than
ten days prior to the hearing at which the noving party
desires to take the testinony of the child, and the court
shall rule on the notion no later than five days prior to the
hearing in which such testinony is to be offered.

(d) ey Procedure for taking the testinony of children.




The testinmony of a child shall be taken in accord with
t he procedures provided in Rules 8(b) and 9 of the Rul es of
Procedure for Child Abuse and Negl ect Proceedi ngs.

(e) Guardian ad litem — The court may appoint a
guardian ad litemto assist the court in determ ni ng whet her
to take a child s testinony, and may appoint a guardian ad
litemto protect the child's interests in connection with the
taking of the child s testinony.

Rule 23. Rute—315- Negotiations.

When all parties are represented by attorneys, the
attorneys shall confer in good faith toward settl enment of the

issues in dispute not |ater than seven—~<#- five (5) days prior
t 0 any—tenporaryheartng—antd—agatn—rnot—tater—than—seven—{+#r
tays—pr+or—to—the—fnal—heartng any hearing or conference.

Al attorneys shall be prepared at such hearings and
conferences to certify that they have attenpted conferred as
required by this rule in an attenpt to settle the action or
its disputed issues.

Rul e 24. Heari ngs schedul ed at the request of a party.

A party may request a hearing which has not been
schedul ed pursuant to a court entered scheduling order. To
make such a request, the party shall file with the circuit
clerk and send to the famly law master office and the
opposing party, a witten notion setting forth the issues to
be addressed at the requested hearing. the relief sought. and
unl ess the notion requests an ex parte hearing pursuant to
chapter 48, article 2. section 13(e) of the Code., the efforts
the party has nade to obtain the cooperation of the other
parties in scheduling the hearing. At the discretion of the
famly law master, the requesting party may obtain fromthe
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famly law naster office a date for the requested hearing. or
the famly law master office may assign a date for the
hearing. The hearing shall be scheduled within 90 days of the
date the hearing was requested. The famly | aw master shal
send to all parties a scheduling order pursuant to these rules
setting the date for the hearing. Notice of ex parte notions
shall be made in accord with chapter 48, article 2, section
13(e) and (f) of the Code. Except in the case of ex parte
notions, the fanmly |aw master may cancel any hearing
requested by a party if it is apparent, fromthe npotion or

ot herw se, the requesting party did not make a good faith
attenpt to set the hearing date in cooperation with al

parties.

Rul e 25. Hearings conducted telephonically, or by other
el ectroni c _net hods.

Upon the court’s notion, or upon the request of a party,
the court may conduct any hearing., including an evidentiary
hearing, telephonically, or by other electronic nmethods, and
may permt any witness residing in this state or in another
state or country to testify or be deposed tel ephonically, or
by other electronic nethods. All such hearings or depositions
shall be electronically recorded.

Rule 26. Rale—32- Continuances and scheduling conflicts.

(a) Formand filing of notion for continuance. — Any
nmotion for continuance shall be in witing and shall concisely
state the grounds therefere. The notion shall be filed with
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the circuit clerk and served on all the parties who have
appeared and on the court scheduled to hear the proceedi ng not
| ess than seven (7) days before the hearing whiteh the noving
party desires continued.

(b) Action on eontindvanece the notion. — No
conti nuance shall be granted except for good cause shown. The
failure of a client to adhere to financial arrangenents with
an attorney does not constitute good cause for a conti nuance.
The grant+ng—or—deny+ng grant or denial of a notion for
conti nuance rests within the sound discretion of the famty
Faw-raster—or—judge court to—whemthermotton—+s—addressed. The
court may deny the notion on the ground it was not tinely
filed. If the notion was tinely filed, the court may grant or
deny the continuance on the face of the notion, or hold a
hearing on the notion, which shall be held prior to the date
of the hearing for which a continuance is sought. Any order
granting a continuance shall set the continued proceeding for
speetfy a future date certain upor—which—the proceeding
contnuved—wH—be—hete—_within the time period required by
t hese rul es.

(c) Sanctions. — Costs, expenses, and attorney’s fees
may be assessed against the noving party if good cause is not
shown for a continuance, if the notion is filed late, or if
the party has noved to continue any hearing nore than once.

(d) Mtion for continuance based on scheduling conflict.

— If a notion for a continuance is based solely on a
scheduling conflict, the attorney with the conflict shal
follow the procedure specified in subsections (e) and (f) of
this rule. 1f the procedure is unsuccessful in resolving the
conflict, then the notion for continuance may proceed pursuant
to these Rules and the attorney shall certify in witing he or
she has attenpted to resolve the scheduling conflict pursuant
to subsections (e) and (f) of this rule.

(e) Resolution of scheduling conflicts; duty of attorney
with conflict. — Upon learning of a conflict with a famly
court proceeding. the attorney with the conflict shal
imediately give witten notice to all parties, and to the
courts involved, and in the notice shall propose a resolution
of the conflict. Ex parte communication with the courts my
be made only if the attorney learned of the conflict too late
to permt the use of witten notice.

(f) Resolution of scheduling conflicts; action by courts
i nvol ved. — Pursuant to Rule 5 on Scheduling Conflicts of
the Trial Court Rules., and the provisions of these rules, the
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courts involved shall pronptly confer, resolve the conflict,
and notify counsel of the resolution. Courts may voluntarily
vield a favorable scheduling position. Courts are urged to
conmmuni cate with each other in an effort to I essen the inpact
of conflicts and continuances on all courts.

Rute—42—~Centinvances—

Rul e 27. Limtati on on presentati on of evidence by proffer.

Wth the sole exception of hearings on tenporary relief,
no hearing shall be conducted by the presentation of evidence
by proffer.

Rule 28. Final hearings. Ra#te—7 Restrteton—onrn+tinat

hear+ngs—
(a) Restriction on tine for final hearing. — A

. o ot ror |
conduet—a final hearing HA—an—acton—+for—divorce—or—annutrent
shall not be conducted in any action in famly court prior to
expiration of the time in which the defentdant respondent is
required to file an answer under pursuant to Rule 12 of the
Rul es of Civil Procedure.

(b)Y Conversion of hearing to final hearing. — By
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witten agreenent of all parties, any schedul ed hearing before
the famly law master may be converted to a final hearing if
sufficient evidence is presented at the hearing to sustain the
cause of action and resolve all issues.

ORDERS.

Rule 29. Oders:; general provisions.

(a) Tineliness. — Except as provided by subsection
(b) of this rule, the court shall enter an order other than a
scheduling order within 20 days of the conclusion of every
hearing and the case managenent hearing/ conference. In
proceedings in which both parties are self-represented. the
famly law nmaster or circuit judge shall prepare all orders
and findings of fact.

(b) Preparation of orders and findings by attorneys. —
In proceedings in which one or both parties are represented by
attorneys, the court nmy assign one or nore attorneys to
prepare an order or proposed findings of fact. The court shal
prepare all scheduling orders. An attorney assigned to
prepare an order or proposed findings shall deliver the order
or findings to the court no later than ten days after the
conclusion of the hearing giving rise to the order or
findings. If the order is not a final recommended order. the
attorney shall, within the sane tine period. send all parties
copies of the order or findings., together with a notice letter
which inforns the recipients they have five days fromthe date
of the letter to send witten objections to the court and al
parties. If no objections are received, the court shall enter
the order and findings no later than three days follow ng the
conclusion of the objection period. If objections are
received, the court shall consider the objections, may hold a
hearing thereon, and in any event, shall enter an order and
findings no later than ten days after the receipt of the
obj ecti ons.

(c) Sanctions against attorneys for untinely preparation
of orders. — If an attorney(s) assigned to prepare an order
or proposed findings fails to prepare the order or findings in
a tinely manner, or otherwise fails to conply with the
provisions of this rule, the famly law naster or circuit
judge nay direct one or nore attorneys for other parties to
prepare the order or findings., and require the attorney
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initially assigned to prepare the order or findings to pay the
reasonabl e attorney fees.

(d) Application for child support enforcenent services.

— A conpleted application for Section IV-D child support
enf orcenent services shall be incorporated by reference and
attached to every order for tenporary or permanent alinony or
child support. The order for tenporary or pernmanent alinopny or
child support shall direct the circuit clerk to forward a
certified copy of the order to the local office of the
designated state child support enforcenent agency.

Rul e 30. Schedul ing orders.

(a) When scheduling orders are required. — The court
shall enter and send to the parties an initial scheduling
order no later than 20 days after the date the court receives
the petitioner’s civil case information statenent. No later
than five days after any hearing or conference held in a case,
the court shall enter and send to the parties a scheduling
order conplying with the requirenents of this rule. The court
may enter and send a scheduling order at any other tine, as
the requirenents of the case necessitate.

(b) 1Initial scheduling orders. — In addition to
conplying with all applicable requirenents of subsection (c)
of this rule, initial scheduling orders shall set a case
managenent conference/hearing for a date and tinme certain no
later than 35 days fromthe date of the order, and shal
notify the parties whether the case managenent

conference/hearing will be conducted by the court as a
hearing. or by the case coordinator as a conference.
(c) Contents of scheduling orders. —In addition to

complying with the requirenents of this rule, any scheduling
order may al so address any other matter the court detern nes
necessary for the expeditious conduct of the proceedings. Al
scheduling orders entered subsequent to the initial scheduling
order shall set a date certain for the next hearing /
conference in the case, which date shall be no later than 90
days fromthe date of that scheduling order. Any scheduling
order entered after a case has been pending for nore than 90
days shall include a date certain for a final hearing in the
case, which date shall be within 60 days of the date of the
hearing set by that scheduling order. Any scheduling order
may establish the date for any other conference or hearing in
the case. Al scheduling orders shall notify the parties any
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hearing or conference may be converted to a final hearing as
provided by these rules. Al scheduling orders shall include,
when applicable, dates for: (1) subm ssion of a statenent of
the issues in the case, (2) conpletion of all financial

di sclosures, (3) subm ssion of any separation agreenents, (4)
subm ssion of witness and exhibit lists, (5) conpletion of any
di scovery or investigation authorized by the court., including
reports of any investigations, appraisals, tests, or
evaluations to be offered into evidence., (6) subm ssion of
estimates of tinme necessary for subsequent hearings. |If there
are children involved in the case, any scheduling order shal
also include dates for conpletion of parenting classes and for
the subm ssion of proposed tenporary and permanent parenting
plans, if such matters have not been conpl et ed.

(d) Sanctions for nonconpliance with scheduling orders.

— |If a party or attorney fails to conply with a scheduling
order, or fails to attend a schedul ed hearing/ conference, or
IS substantially unprepared to participate in a schedul ed
hearing/conference, or fails to participate in good faith, the
court nmy nmake any of the orders or inpose any of the
sanctions provided by Rule 16 of the Rules of Civil Procedure.

Rule 31. Rute21- Recomended orders of famly | aw nasters.

tbhy—Ferm- — A recommended order shall be acconpani ed

by a witten notice as set out in chapter 48A, article 4,
section 14 of the Code ef—West—Virginta. The signatures of
the parties or their attorneys shall not be required on the
recomended order. Findings of fact and concl usions of |aw
shal | be separately stated, but need not be stated in separate
docunents unless a party so noves or the court finds that a
need for confidentiality exists as to sone or all of the
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i ssues, in which event those issues shall be stated in a

separ ate docunent and seal ed. Wen a pension is to be

di stributed between the parties by a qualified donestic

rel ations order, steh the distribution order shall be separate
fromthe final divorce order

te)—Service—of—recomended—order——— The notice of
recomended order and a copy of the reconmmended order shall be
served on all parties who have appeared or on their attorneys
of record. Serviee—on—the—chitdadvocate—shat—not—constitute
. )
SF'“!G¢ ?' Rotiee—upon—a party otherthanthe Stateof Vst

Rul e 32. Agreed orders., agreenents, consent arrangenents.

Agreed orders, agreenents, and consent arrangenents
shall be reduced to witing and signed by counsel and by any
self- represented parties, and shall be incorporated into a
court order. Agreenments reached on the date of the hearing.
if not in witing, shall be dictated into the record at the
hearing., in the presence of all parties and counsel. Before
adopting any agreenent which includes child support
provisions, the court shall review the agreenent in a hearing.

Al other agreenents may be approved by the court and
incorporated into an order with or without a hearing.
Agreenents reached by nediation or sone other nethod of non-
judicial dispute resolution pursuant to chapter 48, article
11, section 202 of the Code are governed by the applicable
provi sions of these rules.

REVI EW OF RECOMVENDED ORDERS

Rul e 33. Petitions for review

(a) Tine for filing. — The ten day period for filing a
petition for review under chapter 48A, article 4, section 17
of the Code shall commence on the date the parties are served
with the notice and reconmmended order. Wen service is had by
first-class mail, three days shall be added to the tine
period, as provided by Rule 6(e) of the Rules of Civil
Pr ocedure.

(b) Extension of tine for filing. — Prior to the
expiration of the ten day period for filing a petition for
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review, a party seeking review nny file a notice of extension
of time with the circuit clerk. Upon filing of the notice, an
additional ten days shall be allowed in which to file a
petition for review The party filing the notice shall at the
time of filing send copies of the notice to all parties, the
fam ly | aw master who prepared the recomended order, and the
circuit judge to whomthe recommended order has been sent for
review. Only one ten day extension nay be all owed.

Rul e 34. Reli ef pendi ng revi ew.

Wien a party has filed a petition for review of a
recommended order, any party may request the famly | aw master
or circuit judge to enter a tenporary order providing the
relief awarded in the reconmmended order, and the famly | aw
master or circuit judge may enter such tenporary order if he
or she deens such relief or order to be fair and equitable.
Tenporary orders concerning child or spousal support shall be
sent by the famly |law master or judge to the local child
support enforcenent office.

Rute—24—ReHet—pentding—review-
I o : . . I I . .
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Rule 35. Oal argqunent on petition for review

(a) Upon request of a party. — Any party nay seek
oral argunent on a petition for review, or the circuit court
may hold argunment without such a request. A request for oral
argunent shall be in witing, and shall be filed with the
circuit court and served on all parties prior to the
expiration of the period provided for filing the petition and
the answer. The decision to grant a request for oral argunent
rests with the discretion of the circuit court.

(b) Tine provided for oral argunent. — Oders ruling
on requests for oral argunent shall be entered within ten days
of conclusion of the tine provided to file a petition and
answer. Oral argunent shall be concluded no later than 20 days
fromthe conclusion of the tine provided to file a petition
and answer. The famly law master shall not be required to
attend oral argunent.




, L L
S ente!edlby the ?"GU:EIFBF'E|°“E“H“ EF“.(ie% ?ayslel_the

Rule 36. Tine for entering final order.

Unless there is an insufficient record for review, or the
circuit judge recommts proceedings to the famly |aw master,
or the circuit judge holds an oral argunment on the petition
for review, the circuit judge shall rule on a petition for
review within 30 days of the date the petition was filed. If
no tinely petition is filed and the period to petition has
expired., or the right to petition has been waived, the circuit
judge shall enter a final order within ten days of the
expiration of that period. If a case has been recommitted to
the famly law master, the circuit court shall enter a final
order within ten days of the date the fanmly | aw nmaster
resubnits the case to the circuit court follow ng
recoommitnment. If the circuit court grants an oral argunent on
the petition for review, a final order shall be entered within
30 days of the conclusion of oral argunment. Al final orders
shall include a provision directing the circuit clerk to
provide the famly law master with a copy of the final order.

Rul e 37. | nsufficient record for review

If portions of the recording of proceedings before a
famly |law master are inaudible or otherw se unavail able, and
t hose portions of the recording are essential to the
resolution of a petition for review, the reviewng circuit
judge nay recomnit the proceeding with an order which
particularly identifies the unavailable portions of the
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recording and the evidence to be taken by the famly | aw
master. The circuit judge shall recommit the case to the
famly law master within ten days of the date the circuit
judge received the petition for review. In lieu of
recommtrment, the circuit judge may rule on the petition after
replacing the unavail abl e evidence by one of the two follow ng
net hods: (1) Taking evidence to replace the unavail able
evidence. (2) Accepting fromany self-represented party or
attorney of record a proposed statenent of pertinent facts,
which statenent shall include the self-represented party’s or
attorney’s certification the facts stated are faithfully and
accurately presented to the best of that person’s ability.
Such statenments shall be sent to all other parties. Parties
may object to proposed statements of facts, and shall file
such objections with the circuit court and sent such
objections to all other parties within ten days of the date of
service of the statenent of proposed facts upon them If the
circuit judge elects to rule on the petition in lieu of
recoomitnment, he or she shall rule on the petition within 30
days of the date the petition for review was filed.
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Rul e 38. Recomm tnent of cases to famly | aw naster

(a) Recommit nent orders. — An order recommitting a
case to the famly law master shall be entered within ten days
of the date the circuit judge received the petition for
review. The recommitnent order shall describe with
particularity the actions to be taken by the famly | aw master
upon recommitnment, and the judge shall direct the circuit
clerk to send a copy of the order to the famly | aw master,
self-represented parties, and counsel of record.

(b) Tine for concluding recommtnent proceedings. —
Proceedings recommtted to a famly law master shall be
concluded within twenty days of the date the famly | aw naster
receives the order of reconmtnent, except in cases
recoommitted due to an insufficient record, which shall be
concluded within 30 days.

PARENT EDUCATI ON

Rul e 39. Par ent educati on; nmandatory attendance; sanctions.

(a) Mndatory attendance. — In fanmly court
proceedings with mnor children who are subject to the
proceedings, the child(ren)’'s parents shall be required to
conplete an approved course of parent education, and shal
file with the circuit clerk a certificate showi ng conpletion
of the course. Provided, however, for good cause shown, the
court may waive this requirenent on a case by case basis if
the court places on the record a finding that attendance is
not necessary, and states the specific reasons for the
finding. Excepting such waivers, parent education shall be
conpleted by both parents prior to any nmediation or other non-
judicial dispute resolution undertaken to achi eve agreenent on
a parenting plan, or in the event nediation iS not required.
parent education shall be conpleted by both parties prior to
the final hearing. The fanmly |law master nay halt proceedi ngs
in a case at any point if one or both parents have failed to

31



tinmely conplete parent education. If the famly | aw naster
halts proceedings for this reason. he/she shall immediately
enter a scheduling order setting the next hearing as required
by these rules, and as a part of that order shall require the
parent(s) to conplete parent education by a date certain prior
to the next hearing. For good cause shown, and if the
interests of justice require it, the court may conduct
interlocutory proceedings in a case despite the failure of one
or both parties to tinely conplete an approved course of
parent educati on.

(b) Sanctions. — If either parent fails to conplete
an approved course of parent education as required by these
rules, the court may hold that parent in contenpt. or nay
i npose any of the sanctions provided by these rules, or by
Rule 37 of the Rules of Civil Procedure.

Rul e 40. Par ent educati on; course content.

Al parent education courses offered pursuant to the
provi sions of chapter 48 of the Code shall be approved by the
suprene court of appeals, and shall educate and instruct
parents about the followng matters: (1) howto prepare a
parenting plan: (2) nediation and other nonjudicial nethods
avai lable to assist parents in achieving agreenent on a
parenting plan; (3) the negative effects on children of
divorce and famly dissolution, and the ways in which parents
can |l essen those negative effects: (4) the negative effects on
children of donmestic abuse; and (5) resources available for
dealing with donestic abuse.

Rul e 41. Par ent education; requirenents for reporting
i nf ormati on.

Al court personnel and providers of parent education
shall provide to the suprene court of appeals such information
as the court determ nes necessary for assessing parent
educati on prograns.

VEDI ATI ON.

Rul e 42. Medi ator panel s, training and qualifications.
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Each famly court shall establish a panel of nmediators
who shall neet the qualifications and training requirenents
established by the suprene court of appeals. Each nedi ator
listed on a panel of nediators shall indicate to the court if,
and under what terns, he or she will provide nediation wthout
cost to the parties. Each menber of a famly court’s panel of
nedi ators shall be subject to approval by the suprene court of

appeal s.

Rul e 43. Pr enedi ati on _scr eeni ng.

(a) Oders requiring prenediation screening. — No
later than five days after a hearing or conference at which
the court first determ nes the parties have not agreed on a
parenting plan, the court shall order both parties to conplete
a prenediation screening process for the purposes set forth in
chapter 48, article 11, section 202(b) of the Code. The order
shall require the parties to undergo prenedi ation screeni ng
within ten days of the date of the order, shall informthe
parties of the dates, tinmes, and places at which prenediation
screening will be held. and shall require the parties to neet
separately and privately with the screener.

(b) Prenediation screening procedures. — Al
prenedi ation screening shall enploy the standardi zed
prenedi ati on screening forns required by the suprene court of
appeal s, and shall be conducted by individuals who neet the
qualifications and training requirenents established by the
suprene court of appeals. Prenediation screening may be
conducted by family court personnel who have conpleted the
prenedi ation screening training required by the suprenme court
of appeals for such personnel. Persons conducti ng
prenedi ati on screening may report suspected child abuse or
negl ect as provided by chapter 49, article 6A, section 2 of
the Code. Prior to the comencenent of the screening process,
the screener shall informthe party undergoi ng screening that
the screener nmay report suspected child abuse or neglect as
permtted by the statute.

(c) Report of prenediation screening. — No later than
five days fromthe date prenediation screening is concluded,

t he person conducting the screening shall send a copy of the
abbrevi ated prenedi ation screening report to the court which
ordered the screening. The report shall be made on the form
required by the suprene court of appeals. shall identify the
exi stence of any of the factors listed in chapter 48, article
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11, section 202(b) of the Code, and shall set forth the
screener’'s recommendations to the court. A copy of the report
shall be made a part of the case file.

Rul e 44. Procedure foll owi ng recei pt of abbreviated
prenedi ati on screening report.

(a) Parties assigned to nediation. — Wthin five days
of receipt of the abbreviated prenedi ati on screening report,
if the court determnes there are no inpedinents to face to
face nediation, the court shall enter and send to the parties
an order assigning the parties to a nediator. The assi gnnent
order shall set the nmediation fees in accord with the approved
sliding scale; require the parties to contact the nedi ator and
arrange for nediation to begin no later than 30 days fromthe
date of the order; set the next hearing within 60 days of the
date of the order; and require all nediation., including any
nedi ati on subsequent to the initial nmediation session., to be
conpleted before that hearing. Along with the assignnment
order, each party shall be provided with a copy of the
nedi ati on process docunent approved by the suprene court of
appeal s, and the order shall notify the parties they are
required to read the docunent, or have it read to them sign
t he acknow edgnent., and bring the acknow edged docunent to the
first mediation session.

(b) Parties screened out of nediation. — | f the
prenedi ation screening reveals the existence of any of the
factors listed in chapter 48, article 11, section 202(b) of
the Code, the court nay dispense with nediation, or as
provided in section 202(b)., consider alternatives which my
aid the parties in establishing a parenting plan. Provided.
however, the court shall not order the parties to participate
in any alternative which is not conveniently available, and
affordable in light of the parties’ financial resources. |f
the court orders the parties participation in any such
alternative it shall follow the procedures and tine
requirenents provided in these rules for the conduct of
prenedi ati on screening and nediation. If the court determ nes
to dispense with nediation, an order to that effect shall be
entered and sent to the parties within five days of the date
the court received the abbreviated prenediation screening
report. The order shall informthe parties they have been
screened out of nediation, and shall set a date for the next
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heari ng.

Rul e 45. Medi ati on fees.

Medi ation services shall be ordered at an hourly cost
that is reasonable in light of the financial circunstances of
the parties. Fees shall be set according to the approved
sliding scale. The court nmy apportion the costs of nediation
bet ween the parties based on their abilities to pay. No
nedi ator may charge a fee for court ordered nediation greater
than the fee provided by the approved sliding scale.

Rul e 46. Procedure for nediator disqualification.

(a) In general. — Al nediators shall be subject to
Canon 3 of the Code of Judicial Conduct regarding
disqualification. Any party nmay nove to disqualify a nedi ator
for good cause. The court shall rule on the nmotion within ten
days of the date the nption was nade.

(b) Procedure upon disqualification. — In the event a
nediator is disqualified., wthin five days of the decision to
di squalify, the court shall enter and send to the parties an
order which disqualifies that nediator, and assi gns anot her
nediator in the manner provided by Rule 23.

Rul e 47. Medi ati on procedures.

(a) Participation. —No party may be conpelled to
nediate or involuntarily consent to a nedi ated agreenent which
iS against the party’s judgnent or best interests. Al parties
involved in nediation shall be prepared to negotiate openly
and know edgeably in a nutual effort to reach a fair and
reasonabl e settlenent. Counsel nmay attend nedi ation.

(b) Procedure prior to the commencenent of nediation
— |If a party arrives at the first nmediation session and has
not read the nmediation process docunent, or had it read to
them the nediator shall read the docunent to that party and
require himher to sign an acknowl edgnent to that effect.
Prior to the conmmencenent of nediation., the nediator shal
informthe parties the mediator may report suspected child
abuse or neglect as permtted by the provisions of chapter 49,
article 6A, section 2 of the Code.

(c) Procedure upon conclusion of nediation. — | f the
parties reach a nedi ated agreenent, the nediator shall inform
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them the agreenent has no binding legal effect until it is
adopted by court order., and that they may withdraw fromthe
agreenent at any tinme prior to the court’s adoption of the
agreenent. The nediator shall reduce any nedi ated agreenent to
witing on the required form shall prepare a witten report
of the nediation on the required form and within five days of
the conclusion of nediation, shall send these docunents to the
court. A copy of the nediator’s report and any nedi ated
agreenent shall be made a part of the case file.

(d) Confidentiality. — All nediation proceedings,
including prenediation screening, are confidential settl|enment
negotiations subject to the provisions of Rule 408 of the
Rules of Evidence. All persons involved in prenediation
screening and nediation shall preserve the confidentiality of
negotiations, of all witten naterials utilized in the
processes, of all information obtained in the processes., and
of all agreenents, and with the exceptions of the abbreviated
prenedi ati on screening report and any nedi ated agreenent,
shall keep such matters confidential fromthe court. No
prenedi ati on screener or nediator may be subpoenaed, called to
testify, or otherw se be subject to process requiring
disclosure of confidential information in any proceeding
relating to or arising out of the dispute nedi ated.

Rule 48. Court’s consideration of nedi ated agreenent.

At the first hearing held after the court’s receipt of a
nedi ated agreenent, the court shall review the agreenent, and
may conduct an evidentiary hearing to determne if the
agreenment is knowi ng and voluntary, and in the best interests
of the parties’ child(ren). 1In connection with the court’s
review of the nediated agreenent, the court shall cause the
child support fornula to be calcul ated based on the allocation
of custodial responsibility in the parenting plan contained in
the nedi ated agreenent, and by way of conparison, shall cause
the child support fornmula to be calcul ated based on sole
custody by one parent. |f, after being inforned on the record
of the nediated agreenent’s child support inplications, the
parties assent to the agreenent on the record, and if the
court determines there is no inpedinent to the validity of the
agreenment, the court shall incorporate the nmedi ated agreenent
into an order, and shall informthe parties that upon entry of
the order, the agreenent shall becone a binding agreenent. At
the conclusion of this hearing, unless it is conducted as a
final hearing, the court shall enter a scheduling order as
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requi red by these rules.

Rul e 49. Prohibition of dual relationships in nediation and
par ent educati on.

No individual may serve in the sane case in npore than one
of the following roles: parent educator, attorney, guardian ad
litem screener, nediator and/or custody investigator.

Provi ded. however, an organization may provide nore than one
type of service in the same case if the services are provided
by different individuals, the organi zation has established
witten procedures to prohibit and prevent the exchange of
informati on between such individuals, and the court approves
of these procedures. However, notw thstanding the
establishment of such procedures, or the court’s approval of
the procedures, no organi zation nay provide nore than one type
of service in the sane case if the arrangenent violates the
code of ethics, conduct, or professional responsibility of the
organi zation or the individuals providing the services.

Rul e 50. | Muni ty.

A person _assigned as a nediator or prenmediation Screener
shall have immunity in the same manner and to the sane extent
as a circuit court judge.

Rul e 51. Reaqui renments for reporting information.

All court personnel and all persons providing
prenedi ati on screening or nediation shall provide to the
suprenme court of appeals such information as the court
determ nes necessary to evaluate prenediation screening and
nedi ati on conducted pursuant to these rules.

SPECI AL PROCEEDI NGS AND PROCEDURES.

Rul e 52. Appointnents of quardians ad litem and attorneys for
chil dr en.

As provided by chapter 48, article 11, section 302 of the
Code, the court may appoint a gquardian ad litemto represent a
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child s best interests, and may appoint a |awer to represent
a child. Any such appointnent shall be nmade i ndependently of
any nonination by the parties or counsel.

Rule 53. Child abuse and neql ect.

(a) Investigations of child abuse and neglect. — If a

fam ly |aw master has reasonabl e cause to suspect one or both
of the parties have abused or neglected any mnor child of the
parties, the famly |law master shall imediately refer the
matter to the circuit judge. If the circuit judge has
reasonabl e cause to suspect such abuse or negl ect has
occurred, she / he shall imediately order the designated
state child protective services agency to fully investigate
the matter and provide a witten report of the investigation
to the circuit judge and famly |law master within 30 days of
the date of the order. |If the circuit judge believes the
report establishes probable cause to believe abuse or negl ect
has occurred, he / she shall order the agency to file a
petition within ten days pursuant to chapter 49, article 6,
section 1 of the Code, and shall order that pending the
circuit court’s entry of a final order on the petition,
proceedi ngs before the famly |aw master shall be held in
abeyance as to any issues concerning abuse and neglect., or the
all ocation of custodial or decision naking responsibility, or
visitation relating to any of the parties’ ninor children
subject to the proceedings. Until the entry of the circuit
court order requiring an abuse and neglect petition to be
filed, the fanmly |law nmaster shall retain jurisdiction over
all issues in the proceeding.

(b) bligations to report abuse and neglect. — 1In
addition to taking the actions required by subsection (a) of
this rule., when a famly law master, famly |aw naster staff
person, or circuit judge has reasonable cause to suspect a
child has been abused or neglected, the famly | aw naster,
famly law master staff person, or circuit judge shall report
the abuse or neglect imediately as required by the provisions
of chapter 49, article 6A. section 2 of the Code.

Rute—34—Famty—vtotence—

ta)—TFenporary—o&rders—Wher—a party—whohas—a—vatid
 orreid ) I L . F et
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Rul e 54. Paternity.

(a) Commencenent of action. — A paternity action shal
be instituted by filing and serving a petition in the manner
provi ded by these rules. |f the action has not been

instituted by the child support enforcenent agency, within
five days of filing, the circuit clerk shall serve the
petition on the local child support enforcenent office.

(b) Case mmnagenent conference / hearing. — Upon

receipt of the petition and acconpanyi ng naterials, the court
shall set a case managenent conference/ hearing within 50 days
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of the date the petition was filed. |If paternity is not
admtted prior to or during the case managenent

conference/ hearing, the court shall order that within a stated
tine period the parties and the subject child shall undergo
genetic blood testing as provided by chapter 48A, article 6,
section 3 of the Code. Wthin three days of the conclusion of
t he case managenent conference/hearing, the court shall enter
a scheduling order setting a final paternity hearing within 70
days. The hearing may be continued if genetic blood test
results have been required and will not be available by the
final paternity hearing date.

(c) Actions required by respondent. — If genetic bl ood
tests do not exclude the respondent, or if the respondent
adnits paternity, the respondent shall provide conplete
financial statements for all years subsequent to the birth of
the child., up to a maxinum of three years preceding the filing
of the paternity petition. These statenments shall be nmade on
the required fornms, and shall be filed with the circuit clerk
and sent to all other parties no later than 14 days before the
final hearing. If the respondent has not previously attended
parenting classes, the respondent shall attend the next
avai lable class, and shall present proof of satisfactory
attendance at the final hearinag.

(d) Appointnent of guardian ad litem — A guardian ad
litemshall be appointed for the child if paternity is
contested, and: (1) there is a paternity affidavit on record
acknow edgi ng the respondent’s paternity of the child, or (2),
the child was conceived during the parties’ marriage.

Rute—35——Paterntty—
o j !
p:eu!s!evs ef—ehapter A8A—artiere6—of the-Cogeof —Vest

Rul e 55. Petitions for nodification.

Leave of court shall not be required for filing a
petition for nodification. A petition for nodification shal
be in witing, shall specify facts which denonstrate good
cause for relief, and shall be filed with the circuit clerk
and shall be sent to all parties. If the petition for
nodi fication reopens a closed case, the petition shall be
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filed with the circuit clerk together with three copies of a
case information statenent, and shall be served on al

parties. If a petition reopens a closed case, within five days
of filing of the petition, the circuit clerk shall send to the
famly law master office copies of the petition and case
information statenent. Wthin five days of receipt of the
petition, the famly law naster office shall send a scheduling
order to all self-represented parties and all counsel of

record.

Rul e 56. Expedi ted nodification of child support.

(a) Filing procedure. — An expedited nodification
petition, any supporting docunents, and a case informtion
statenment shall be filed with the circuit clerk. The circuit
clerk shall collect the filing fee, provide the filing party
with a certified copy of the current child support order and
the child support cal cul ati ons acconpanyi ng that order, and
within five days of filing shall send a copy of the case
information statenent to the famly law naster’s office.
After filing the petition in the circuit clerk’s office, the
filing party shall take or nmail to the famly law master’s
office a certified copy of the petition, any supporting
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docunents, and a certified copy of the current child support
order together with the child support calcul ations
acconpanyi ng that order.

(b) Actions by famly |aw nmaster upon receipt of
petition. — The famly |law master’s office shall review the
petition and any supporting docunents, and shall tentatively
recalculate the anmpunt of support by application of current
child support gquidelines. The famly |aw master shal
summarily deny the petition unless the tentative recalculation

of support results in a change of at least 15% If the
tentative recalculation results in a support change of at

| east 15% but the circunstances set forth in the petition
fail to neet the other expedited nodification requirenents
established in chapter 48A. article 1B, section 11 of the
Code, the famly law nmaster nmay treat the petition as a non-
expedited petition for nodification. 1f the petition for
expedited nodification neets all of the requirenents
established in chapter 48A. article 1B, section 11 of the
Code, a famly law master office staff person shall prepare a
notice on the required form Upon receipt of satisfactory
proof the fee for service by certified mail has been paid or
wai ved, the famly law naster’s office shall serve copies of
the notice, the petition, and any supporting docunents on the
ot her parent and the local child support enforcenent office,

by certified mail, return receipt requested., in the nanner
provided by Rule 4 of the Rules of G vil Procedure.
(c) Tine allowed to request a hearing. — A party

receiving notice has 14 days fromthe date of the certified
mailing to provide the family law nmaster’s office with a
witten request for hearing.

(d) Hearing requested; preparation of scheduling order.
— If atinely request for a hearing is received, within five
days the fanmly law master’s office shall send all parties a
scheduling order as required by these rules.

(e) No hearing requested; preparation of default order.
— If the famly law master’s office does not receive a tinely

request for a hearing, the famly law master shall prepare a
recommended default order setting child support at the
recal cul ated anmount., and shall send all parties a copy of the
reconmended order and a notice as required by these rules
stating any party has ten days to file witten objections to
the entry of the recommended order.

Rul e 57. Rel ocati on of a parent.
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A parent with responsibilities under a court ordered
parenting plan who changes or intends to change residence for
nore than 90 days shall provide the other parent with notice
as required by chapter 48, article 11, section 403 of the
Code. If the party receiving notice desires a hearing. he/she
shall inmmediately file a witten request for a hearing with
the circuit clerk and send a copy of the request to the famly
law master. Wthin five days of receiving the request for
hearing, the famly |law naster shall send the parties a
scheduling order setting a relocation hearing. Either party
may request an expedited hearing, which shall have priority
over all matters not designated by rule or statute as priority
matters.

Rul e 58. Contenpt.

(a) Procedure for filing petition. — The petitioner
shall file the petition with the circuit clerk, and shal
provide the famly law master’s office with a copy of the
petition and any supporting docunents filed with it, and a
certified copy of the court order allegedly violated.

(b) Dismissal of petition. — If the petition does not
establish a prima facie case of contenpt, the famly | aw
master shall enter an order of dismissal within five days of
receiving the petition. The order shall direct the circuit
clerk to provide the parties with certified copies of the
di sm ssal order

(c) Notice of hearing / rule to show cause. — |If the
petition establishes a prinma facie case of contenpt, the
famly | aw master shall issue a notice of contenpt hearing /

rule to show cause. The rule and notice shall be issued
wthin five days of receiving the petition, shall set a
contenpt hearing for a date certain within 50 days of the date
the petition was filed, shall direct the circuit clerk to
provide all parties with certified copies of the notice/rule,
and may require the parties to file with the court by a tine
certain such information as the court deens necessary.

(d) Contenpt jurisdiction of family |aw nasters. —
Fam |y law masters shall have jurisdiction to hold a party in
indirect civil, direct civil, or direct crimnal contenpt
without further approval of a circuit judge. and shall have
the authority to order appropriate fines, incarceration, and
sancti ons.

(e) Indirect crinnal contenpt proceedings precluded in
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famly court. —If a famly law naster determ nes a
proceedi ng before the famly court involves a possible
indirect crimnal contenpt, he/she shall halt the proceeding
imediately, and forthwith refer the matter to the circuit

court.

Rul e 59. Bi furcation.

The court famty—tawrmaster—antd—the—etreut-t—udge shal
not bifurcate erder—btrfurecation—+n a di vorce proceedi ng

unless. f&a)r there is a conpelling reason to grant the divorce
prior to resolving issues related to alinony, child support
and distribution of property; {b)—mnetther no party will be
prejudi ced by the bifurcationy-; and ¢} a tenporary order has
been entered granting aH+ony spousal support, child support
and any other necessary relief. 1In the event a case is

bi furcated, the final order shall be entered not—tater—than
etghteen—ronths—fotHowngthebrfurecat+on within six nonths of

the filing of the divorce petition.

Rule 60. Rule—6— Authority to accept waivers.

A famly law master or circuit judge nmay accept a witten
wai ver or an oral waiver nmade on the record of the right to
petition for review of a recommended order, the appointnent of
a commttee for a convict, or the application of the Soldier’s

and Sailor’s Gvil Relief Act;—er—other—rights—as—providedby
Faw.

Rule 61. GCbtaining confidential records for use in fanmly
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court proceedings.

Records deened confidential by statute or court decision
may not be obtained by subpoena, but may be obtained as
allowed by law by circuit court order upon full conpliance
with the statutory or decisional requirenents for obtaining
such records. Confidential records which may not be obtained
except in accordance with statutory or decisional requirenents
include, but are not |limted to, confidential records of: the
West Virginia Departrment of Health and Hunan Resources, the
Ofice of Social Services, the Ofice of Econom c Services and
the designated state child support enforcenment agency; West
Virginia juvenile court proceedings; nental health and
counseling records, substance abuse records, donestic violence
shelter records. education records, and nedical records.

Rule 62. Pro—se Self-represented |itigants.

(a) GCeneral provisions relating to self-represented
litigants. —The circuit judge, famly | aw nmaster, and
circuit clerk shall permt self represented parties to file
pro—se pl eadi ngs prepared without the assistance of counsel,
and shall permt the filing of - +Aretuding | egi bl e handwitten
pl eadi ngs. Upon request by any person, the circuit clerk
shall provide to pro—se self-represented litigants all forns
approved by the suprene court of appeals for use in donestic
relations cases. A duplication fee may be charged by the
circuit clerk unless the party requesting the forns is
determned to be eligible for a waiver of fees and costs.
Netther The staff of the circuit clerk’s office Aer and the
staff of the famly law nmaster’ s office shall not be required

or permtted to give | egal advice er—asstst—the—parties—+n
prepartng—the—forns. Wren—tHtigants—appear—wthout—counset—
orders—+n—aproceeding—under—theserues—shat—be prepared-—by
b f ot o I . I .

(b) Provisions relating to self-represented litigants’
di sclosure of identifying information: nondisclosure in
certain circunstances . — Self-represented litigants shal
wite on all pleadings their conplete nane, current address,
and a tel ephone nunber at which they can be reached during
normal business hours. Provided, however, such informtion
shall not be required of litigants who have obtained relief
pursuant to chapter 48, article 2A. sections 1-14 of the Code,
and upon a finding, which may be made ex parte, that the
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health, safety, or liberty of a party or child would be
unreasonably put at risk by the disclosure of identifying
information in pleadings or required docunent filings., the
court may order that such infornation need not be disclosed.

Rule 63. Wthdrawal of attorney.

Afamly law master may hear notions to wthdraw as
attorney of record,_ or for substitution of attorney . ©nece
After an attorney has nmade an appearance on behalf of a party,
that attorney shall continue to represent the party until &
tHH+rat an order is entered relieving the attorney fromfurther
representation. An attorney fired by his or her client shal
pronptly informthe court of the termnation of the attorney-
client relationship, and upon a finding the relationship has
been properly term nated, the court shall enter an order
relieving the attorney fromfurther representation.

DI SQUALI FI CATI ON OF FAM LY LAW MASTERS.

Rul e 64. Mtions to disqualify famly | aw masters.

(a) Formof nption. — Any party may file a witten
notion to disqualify a famly law master. The notion shall be
verified, and shall state facts and reasons supporting the
disqualification. The notion shall be filed with the circuit
clerk and served on all the parties no later than 21 days
bef ore the next schedul ed heari ng.

(b) Duties of family law naster in response to
disqualification notion. —Upon the filing of a
disqualification notion, the famly |aw naster shal
inmmediately halt all proceedings in the case, and forward a
copy of the notion to the circuit judge, along with the fanmly
law master’s witten response stating whether good cause
exists for voluntary disqualification.

(c) Energency proceedings pending circuit court’s
consideration of notion. — Wile a disqualification nption
is pending, any natters of an energency nature in the case
shall be heard by the circuit court.

(d) Grcuit court rulings; tine to rule. —The circuit
court shall rule on disqualification notions within ten days
of receiving the notion. The circuit court may consider an
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untinely notion for disqualification. If a notion for
disqualification is not tinely filed, or is not in conformance
with the requirenents of this rule as to formand content,
such delay or nonconformance may be a factor in deciding

whet her the notion should be granted. Crcuit court rulings on
notions to disqualify famly |law masters are interl ocutory
rulings, and are not subject to appeal.

Rule 65. Voluntary disqualification.

Afanmly |aw master who believes he / she may be
disqualified fromhearing a matter shall send the circuit
court a witten request for voluntary disqualification. The
filing of a disqualification notion, in and of itself, shal
not constitute grounds for voluntary disqualification. The
circuit judge shall rule on such requests within ten days of

receipt.

Rule 66. Conduct of proceedings follow ng disqualification.

In the event a famly law master is disqualified, the
circuit judge may hear the natter, or may assign the matter to
another circuit judge in the sane judicial circuit, or to
another famly law master in the sane famly court circuit.
Such assignnents nay be made pursuant to a standing
adnmi nistrative order of the circuit court. If another famly
law naster is not available in the same famly court circuit
the circuit judge nmay request that the chief justice of the
suprene court of appeals appoint a special famly |aw master
to hear the matter.
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FAM LY COURT Cl RCUI TS tAW-MASTERREG-ONS.

Rule 67. Fanmly court circuits.

(a) Effective date. — FEffective Cctober 1, 1999, the
famly court circuits shall be realigned and case | oad
reall ocated in accordance with the provisions of this rule.

(b) Grcuit 1. — Two full tine law masters shall serve
the counties of Brooke, Hancock and Chi o.

(c) Grcuit 2. — One full tine law master shall serve
the counties of Marshall, Wtzel and Tyler.

(d) Grcuit 3. — Two full tine law masters shall serve
the counties of Pleasants, Whod. Wrt, Ritchie, Doddridge.

(e) CGrcuit 4. — One full tine law master shall serve
the counties of Jackson, Roane, Calhoun and G| ner.

(f) Grcuit 5. — One full tine law master shall serve
the counties of Mason and Put nam

(g) CGrcuit 6. — Two full tine law masters shall serve
the county of Cabell.

(h) Grcuit 7. — One full tine law master shall serve
the county of \Wayne.

(i) Grcuit 8 — One full tine law master shall serve

t he county of M ngo.
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(j) Crcuit 9. — One full tine |l aw master shall serve
t he county of logan.

(k) CGrcuit 10. — One full tine law master shall serve
the counties of Lincoln and Boone.

(1) CGrcuit 11. — Four full tinme law nasters shall
serve the county of Kanawha.

(m Crcuit 12. — Two full tine law masters shall serve
the counties of McDowell and Mercer.

(n) Crcuit 13. — Two full tine law masters shall serve
the counties of Raleigh and Wom ng.

(o) Crcuit 14. — One full tine law master shall serve
the counties of Fayette and Sumers.

(p) Crcuit 15. — One full tine law master shall serve
the counties of Greenbrier, Mnroe and Pocahont as.

(q) Crcuit 16. — One full tine law master shall serve
the counties of Cday, N cholas and Wbster.

(r) Crcuit 17. — One full tine law master shall serve
the counties of Braxton, lLewis and Upshur.

(s) Crcuit 18. — One full tine law master shall serve
the county of Harrison.

(t) Crcuit 19. — One full tine law master shall serve
the county of Marion.

(u) Crcuit 20.. — One full tine law master shall serve
the county of ©Monongali a.

(v) Crcuit 21. — One full tine law master shall serve
the counties of Barbour, Preston and Tayl or.

(w Circuit 22. — One full tine law master shall serve
the counties of Grant. Tucker, and Randol ph.

(x) Crcuit 23. — One full tine law master shall serve
the counties of Mneral, Hanpshire, Hardy and Pendl| et on.

(yv) Crcuit 24. — Two full tine law masters shall serve

t he counties of Berkeley., Jefferson and Mbrgan.
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