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AMICI CURIAE BRIEF OF THE WEST VIRGINIA ENVIRONMENTAL QUALITY
BOARD AND THE WEST VIRGINIA AIR QUALITY BOARD

NOW COME the West Virginia Environmental Quality Board and the West Virginia Air
Quality Board (hereinafter, “the Boards™), by and through their counsel and file this Brief as
Amici Curiae pursuant to leave granted by this Court on December 6, 2001. The Boards have
reviewed the Brief filed in this action on behalf of Michael Callaghan, Cabinet Secretary,
Department of Environmental Protection and Brian Kastick, Cabinet Secretary, Department of
Tax & Revenue. Upon feview, the Boards have decided that their objections to the Petition for
Writ of Mandamus, filed by the Attorney General, are addressed adequately in that Brief insofar
as the legal and constitutional arguments. Therefor, in lieu of restating the legal arguments made
by the Secretaries of the Department of Environmental Protection and the Department of Tax and
Revenue (hereinafter, referred to as “the Cabinet Secretaries.”) in their Brief, the Boards simply
note their concurrence and respectfully request that this Court consider those arguments on the
Boards’ behalf. The Boards also concur with the facts of the case as presented in the Cabinet
Secretaries’ Brief and therefore the Boards will not reiterate those facts in this Brief,

The purpose of this Brief is to address some practical concerns and issues that are specific
to these two Boards. These concerns are perhaps distinct from the concems addressed in the

Cabinet Secretaries’ Brief. If this Court were to grant wholesale the Petition of the Attorney




General, the Boards believe that substantial conflicts of interest in representation would occur

between counsel for the Boards and counsel for the Appellee that appears before these two
Boards. Of pﬁmary concern is that the quasi-judicial nature of both Boards be conducted
without the appearance of any impropriety and without any bias - real or perceived. Especially
for the quasi-judicial functions, the Boards need legal services that are separate from their Cabinet
level organization which is the Department of Environmental Protection (hereinafter, the “DEP”).

The Governor appoints the Boards members to serve as part-time members and they
receive per diem compensation for their service. Traditionally, the Boards comprise members
who are not lawyers but who have a degree of technical expertise or are representative of the
general public or industry as dictated by the‘ statutes setting forth the requirements for each
Board. See the W. Va. Code §§ 22B-1-1 et seq.

Both Boards function as a panel of administrative law judges. They hear appeals of
permitting and enforcement actions initiated by the permitting and enforcement branches of the
Division of Water Resources, Division of Waste Management and Division of Air Quality that are
all agencies within the DEP. Since the Boards’ members have technical expertise and are part-
time members, they rely on ‘their staff to aid them in Iegal matters that arise during these hearings.
The Boards are organized under the DEP. If, however, the Boards did not have separate counsel
from the DEP, conflicts of interest would arise under the Rules of Professional Conduct and there
would be the appearance of impropriety and bias which are prohibited by the West Virginia
Administrative Procedures Act and the Model Code of Judicial Conduct for State Administrative
Law Judges.

Until sometime in the early 1990's, the Boards obtained counsel from the Office of the




West Virginia Attorney General. This arrangement was not satisfactory since the Attorney

General’s Office also supplied counsel for the Appellee before the Board, the DEP (formerly the
Division of Environmental Protection and Bureau of Commerce, Labor, and Environmental
Resources). Thus, both the Boards and the Appellee were represented by the Office of the
Attorney General. This created a conflict of interest for the counsel and the arrangement also
created the appearance of impropriety and bias in the Boards quasi-judicial functions.

Under some circumstances, methods exist legally to eliminate the conflicts of interest
created by a law firm’s representation of two or more parties that have potentially conflicting
interests. Under the circumstances specific to the Boards, however, no legal method exists for
dual representation of the Board and other agencies within the DEP by the Office of the Attorney
General.

Rule 1.7 of the Rules of Professional Conduct allows dual representation by a lawyer,
even if a conflict or potential conflict of interest exists, if: “1) the lawyer reasonably believes the
representation will not adversely affect the relationship with the other client; and 2) each client
consents after consultation.” As found by this Court in State ex rel. Morgan Stanley & Co., Inc.
v. MacQueen, 187 W.Va. 97,102, 416 S.E.2d 55, 60 (1992), “the State is incapable of granting
its consent” to proceed with dual representation as required under Rules 1.7 and 1.13 of the Rules
of Professional Conduct. The Boards and the DEP are state agencies and both are charged with
acting on behalf of the public’s interest. Thus, the Boards and other DEP agencies are barred
from granting the consent necessary for representation to proceed, where a conflict of interest
arises.

Equally troubling with dual representation in the context of these quasi-judicial Boards, is




the appearance of impropriety and bias. If the Petition of the Attorney General is granted, the

Boards would be represented by the same law firm (i.e., the Office of Attorney General) as the
Appellee (the DEP agency) that appears before the Board in a hearing. This undoubtedly will
appear improper to the opposing party in the héaring. The Administrative Procedures Act, which
governs appeals heard by the Boards, states that “all hearings shall be conducted in an impartial
manner.” W. Va. Code § 29A-5-1(d).

Although West Virginia does not have a comprehensive code of conduct for
administrative boards, commissions and hearing officers, the American Bar Association has a
Model Code of Judicial Conduct for State Administrative Law Judges endorsed in 1995. This
Model Code is quite similar to the West Virginia Code of Judicial Conduct. The Model Code
contains a requirement,. like the West Virginia Code of Judicial Conduct, that “a state
administrative law judge shall avoid impropriety and the appearance of impropriety in all
activities.” Model Code of Judicial Conduct for State Administrative Law Judges, endorsed in
1995, Canon I. Like the Commentary in the West Virginia Code of Judicial Conduct, the Model |
Code’s Commentary states that “the test for appearance of impropriety is whether the conduct

would create in reasonable minds the perception that the administrative law judge’s ability to

carry out judicial responsibilities with integrity, impartiality, and competence is impaired.” Id.

The Boards believe that if the Attorney General’s Petition is granted, there will be an appearance
of impropriety to reasonable minded litigants appearing before Boards, if counse! from the -
Attorney General’s Office serves both the Boards and one party (the DEP) appearing before
them.

In fact, the Attorney General’s Office, in its Memorandum in Support of its Petition for




Writ of Mandamus, states that the Office of Attorney General is to act as an “advocate for the
state” and to set policy for the state agencies. See Petitioner’s Memorandum at pp. 11-12 and 27
- 30. The goals of setting policy and promoting fair, impé.rtial hearings are inconsistent where the
Office of the Attorney General represents both a quasi-judicial body and a party appearing before
it. The integrity of the judicial process will be usurped if the Attorney General’s Office sets policy
at the environmental permitting/enforcement level and carries it through the appeals process by
also providing legal services to the administrative hearing Boards.

Another practical consideration that warrants against this Court granting the Petition is the
financial hardship that will occur for these Boards, and likely others, if the Petition before this
Court is granted. In addition to hearing appeals, the Environmental Quality Board (hereinafter,
the “EQB™) is charged with promulgating Water Quality Standards and Groundwater Quality
Standards, issuing variances for these and remining variances. Since the 1990's, the EQB’s
workload regarding these functions and duties has increased substantially. The need for full-time,
in-house counsel is apparent. The system of obtaining counsel from the Attorney General’s
Office, especially if the budget for a staff attorney is removed, would be cost prohibitive to the
Board. The Board would have to find the money elsewhere in its modest budget to pay for legal
services, full-time, from the Attorney General’s Office.

As state.d in the Motion to file an Amicus Curiae Brief, the Boards usually seek counsel
from the Attorney General for the State of West Virginia in céses and controversies before all

courts and judicial bodies (including administrative venues) except for the appeals that are heard




by the Boards.! Thus, the Boards are familiar with the fees they incur under these limited
| ' circumstances, The Boards would not be able to afford as much legal representation as they
i receive currently if their budgets are reduced by the salary and benefits currently paid to their staff
‘ counsel. It would be detrimental to the citizens of West Virginia if the Boards were forced to
forego much of its legal advice, research and assistance in conducting their important duties.
For these reasons, and the reasons stated in the Brief of the Cabinet Secretaries, which are
adopted by the Boards, the Boards respectfully seek the Court’s rejection of the Petition filed by

the Office of the Attomey General.
RESPECTFULLY SUBMITTED,

THE WEST VIRGINIA AIR QUALITY
BOARD AND WEST VIRGINIA
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BY COUNSEL

v
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(304) 558-4002

'Under the present, unusual circumstance, the Boards have chosen to use their staff
counsel to file this Brief.
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