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NO. 31541

IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA
STATE OF WEST VIRGINIA
ex rel. REV. JIM LEWIS and
JOHN COONEY,

Petitioners,

vs. _ o ORIGINAL MANDAMUS
WEST VIRGINIA ECONOMIC
DEVELOPMENT GRANT COMMITTEE,

et al,,

Respondents.

F 1NAL BRIEF OF PETITIONERS IN SUPPORT OF
THEIR PETITION FOR WRIT OF MANDAMUS

I. STATEMENT OF CASE

This case directly stems from West Virginia Citizen Action Group v. West Virginia .

Economic Development Grant Committee, 580 8.8.2d 569 (W. Va. 2003). Thus, the factual and

legal background here are evident to the Court.

Petitioners would, however, refer the Court to the previous Brief of Petitioners, (Sept. 4,

2002), petitioners’ Petition for Appeal (February 10, 2003) and the Brief of Petitioners in

Support of Their Petition for Writ of Mandamus (September 7,. 2003) so far as they are consistent

with petitioners’ present Brief.
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IL. STATEMENT OF FACTS -
Petitioners hereby reincorporate their Statement of Facts as recounted in their initial Brief -
in this matter,
1I. ARGUMENT

A. WRITTEN OR ON-RECORD DE NOVO “FINDINGS” BY THE
- COMMITTEE ON THESE APPROVED PROJECTS ARK
REQUIRED FOR VALID POST HOC JUDICIAL ASSESSMENT IN

THIS ORIGINAL MANDAMUS PROCEEDING.

1. The Mandatorv Dutv.

No state bonds for any of these projects may be issued under the W. Va. Code §

'29 22-18a (d) (1) (2003) by the respondent Authomty because the respondent Committee failed

“to make a full record ofits proceedmgs and decisions for the purpose of evidencing that its
actions are.in accord with the public purpose obj eeti_ves ... and the enunciated legisiative
staﬁdards’-’ of the W. Va. Code § 29-22-18a(d)(8)}A)-(F) t2003). WVCAG v. W. Va. Econ. Dey.
Grant Cemm., 580 S.E.2d 869, 894 (W. Va. 2003). .

| Indeed, even in the absence of thds drrective in W¥FCA G suprd, Wrthin this same
economic development context Justice Miller for a unanimous Court in Ohio County
Commission v. Samol, 275 S.E;id 2, 5 (W. Va. 1980), identifies such admrnistrative findings as

mandatory under the constitutional public purpose doctrine: “[W]e look to the findings of the ...

- government board to determine the public relevancy of the project ....‘(Whether) the ﬁnd_ingé'

represent a practical economic assessment of the public benefits to be derived from the project.”
(Emp. add.)

Of course, it would violate the W. Va. Const., Art. V, § 1, for this Court itself to

" make the initial findings exclusively required of the executive Committee members. WVCAG



and Samol supra. “This would 1nev1tab1y be a de novo exercise by th1s Court of an executive
 function assigned to the Committee by the I¥. Va. Code § 29-22-18a(d)}(8) (2003). Id.

Consequently, no such “approved” pmJ jects may be “certified” for such state
fundmg, w. Va Code § 20-22-18a (d) (12) (2003), and no such bonds may be issued. W, Va
- Code § 29-22_—18&1 (3X6) (2003_). 7 |

In WVCAG, supra, 580 S.E.2d 869, 894 (W. Va. 2003), this Cburl: constitutionally
reminded the Legislature of “aneed for statutory inclusion of legislative standards for use in |
evaluatlng subm1tted projects... |

'The Legislature resp.o'nded on July. I, 2003, by enacting a number of such
standards in the new W, Va. Code § 29-22-18a(d)(8) (2003): |

When determining whether or not to certify a project, the
committee shall take into consideration the following: :

(A) The ability of the project to leverage other sources of
funding;

(B)  Whether funding for the amount requested in the grant
application is or reasonably should be available from com-
merc1a1 sources;

(C)  The ability of the project to create or retain jobs,
considering the number of jobs, the type of jobs, whether
benefits are or will be paid, the type of benefits involved
and the compensation reasonably anticipated to be paid
persons filling new jobs or the compensation currently paid
to persons whose jobs would be retalned

(D)}  Whether the project will promote economic development in
~ the region and the type of economic development that will
be promoted,

(E)  The type of capital investments to be made with bond _ ;
proceeds and the useful life of the capital investments; and - _ ]

(F)  Whether the project is in the best interest of the public.
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(Emp. add.)

This Court in this area of admini strative decision-making never “views” such
decisions de novo; it reyiews them post hoc, even in an original mandamus procecding. Samol,
supra. It not only does — it must — “look to the findings of the governmental board” which have
already been made by the Committee, id., not manufactured by its legal counsel on the way to
final argument in court or .otherwise. _

‘This essent1a1 ingredient of settled administrative practice is echoed in State ex .

‘rel. KM v. West Vzrgzma DHHR, 575 S.E.2d 393 (W. Va, 2002)
.. We have noted before that an 11nportant goal of any

administrative scheme is “to guarantee the rationality of the

process through which results are determined” See Harrison v.

Ginsberg, 169 W. Va. 162, 171, 286 S.E.2d 276, 281 (1982). The

process ... at issue in the instant case falls short of this goal. The

Court’s decision in Hérrison was an extension of its logic in

another case dealing with the Board of Banking and its duties

under the State Ac_lmlmstratwe Procedures Act, . Va. Code §

29A-1-1 et segq.

‘When . Va. Code, 29A-5-3[1964] says:

“Every final order or decision rendered by any agency ...

shall be in writing or stated in the record and shall be

accompanied by findings ....” the law contemplates a

reasoned, articulate decmlon which sets forth the

underlying evidentiary facts which lead the agency to its _ ,

conclusion... _ _ _ -
Syl Pt. 2, in part, Cztzzens Bankv. W. Va. Board of Banking and
}'manczal Instituiions, 160 W. Va. 220, 233 S.E.2d 719 (1977); -
accord, Muscatell v. Cline, 196 W. Va. 588, 598, 474 S.E.2d 518, _ ' !
528 (1996). This Court explained further in Harrison that our . |
reasoning in Citizens Bank should be extended to the then- : : ' :
Department of Welfare (a forerunner of DHHR), though at the time '
the Administrative Procedures Act did not bear dlrectly on the ::
challenged actions in that case: -

-Our decision in Citizens Bank was premised upon the
design of administrative law to guarantee the rationality of
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the process through which results are determined, and upon
the necessity of a record for appellate review. Although
Citizens Bank dealt with a decision under the
Administrative Procedure Act, from which the Department
of Welfare is excluded, see State ex rel. Ginshergv. Watt,
supra, [168 W. Va. 423] 276 S.E.2d 179 (1981), that the
principles of Citizens Bank are clearly applicable to any
administrative review. 276 S.E.2d at 182, n. 4.

Harnson v. Ginsberg, 169 W. Va. 162, 171, 286 S.E. 2d 276, 281
(1982)

ld. at 407-408.

Such required findings are aH the moro essential here where mimerous proj ects are _
challenged on the grounds “that Iegislatlve ﬁndings are 1rrationa1 or have no bea:ring ona
legitimate State purpose....” SER West Virginia Housmg Development Fund v. Waterhouse, 212
S.E. 2d 724 (W Va. 1974) (and cited cases). Samol, Supm 275 8.E.2d at 4; supra and infra, See
_RQL, paragraph L

Here, there are utterly iio written or on-record findings for the Court to ;‘Iook t0.”
So no valid judic_ial “review” is possiblo as to whether the “statutory standards” and..“public .7
purpose obj ectives,”. whose incorporation was essential for eacii of these approved projects to
have been met. All t}iese projects fail on this mandatory ground alone, and by law no such Bonds
~ may be issued. Jd.

2. The Requirements Of § (d)(8) Of The Act Must Be
Incorporated Into the Project Certification. '

Another major reason for such required findings, as necessarily implicit i the W,
Va. Code § 29-22-18&(d)(8)(A)-(F) (2003), is so these applied statutory standards upon which the
findings are baaed, in the tenor of job creation, ernpioyee ooﬁipensation and benefits, and

regional economic development and so fo.rth, § (d)(8) of the Act, may be incorporated into each




project certification and be prospectively enforced by the respondents for the duration of the

project. See, e.g.,.Associared Construction Trades v. PSC, SE2d  ° (W.Va ).

3. “Findinos”: A Concrete EXample.
Using just one nearby examnle, consider the proposed $12 nlﬂlit)n for the |
| Charleston ball park, along with $9.5 million in county—c1ty funds. By the Act’s Subsectlon (A),
“the project: [must] leverage other sources of funding.” But surely a bank may not be robbed to
get this “other” $9.5 1ni11ion. Nor may uprepaid monies from the City and County_treasuries or
- other properties of their residents be so expropniated Samol and cited cases, supm’ |
~ On subsectton (©), how about the “ablhty to create or retain jobs”? Thirteen (13)
new Jobs are pledged here (if the apphcatlon were accurate) For $22 5 1n11110n That s nearly $2
million a job (the jobs, rf any, actually s1ph0ned from other local entertainment concerns) Better
to just give each of these “new employees $1 mﬂhon apiece, and save $9.5 million overall. '
What, and where, is the Committee’s “ﬁndrng” here? |
Employee “cornpensation” under subsection (A) at $6.50 an hour, and no
guarantee even of health insurance “benefits.” 4. Where, and what, are such Committee’s
“findings™?
On subsection (D), how would the required “cconomic development in _the
.re.gion” occur? What is this ﬁnding?
| On subsection (F), “the best interest of the public,” how is this Iofty but statutorlly

| decreed standard met? Is the private beneﬁt merely incidental, ancillary or minor to the

ovemdmg pubhc beneﬁt WVCAG, supra, ot is the converse unconsntutmnally the case? Id at
P 893. And where is the required and crucial overall “practlcal economic assessment of the

public benefits to be denved from the project”? Samol, supra, 275 S.E.2d at 5.

6.




The same concrete queries under this statute, of course, must have been answered

satisfactorily by the Committee before its “certification” of this project and of the other 49 -

. projects. WIVCAG ahd Samol, supra. Significantly, see the first se;ntencc of the W. Va. Code §
29-22-18a(d)(8) (2003)'(3110}_1 ﬁndirplgs necessary (“shall”) to “certify” projecté). '
: ~ Amazingly, apart from no written of on-record “ﬁndinés” on the réquired
s’tatutofy standards noted above, none of the 50 “api)roval-certiﬁCations” provided to the
successful applicants contain any pfospective rc_aqﬁirements whatsoever for them respectively to
recetve this $225 million-plus 1n these state morﬁes whose citizen payback is $415 million. |
These almost fully-bl_ank, mystifyi_ngly vague and Béiler—plate form

“certifications” are empty legal nullities which ensure the State citizens nothing in retumn for their-

$415 million. I_Qeir sole s'ubstaﬁtive teﬁn is Ithe amount to be received by the “grantee.”

This uiter lack of “findings” on statutory standards and tlﬁs lack of statutory -
requirements for *‘joB creation” and employee “compensation” énd “benefits” on-the-record, or _in.
- the “certifications” forbids this Court to countenance any of these projects or any bonds for them.
'WVC/.IG,V Samol, K.M., and Affiliated Construction Trades, supra. For this packed “Pandora’s

- Box” of certain future injustices is looming. Affiliated Construction Trades, supra.




N

B. PRIVATE PERSONS AND ENTITIES WHICH DIRECTLY OR
INDIRECTLY, IN-KIND OR OTHERWISE, ECONOMICALLY
BENEFIT FROM SUCH BOND PROCEEDS MUST WITH LOW
INTEREST PAY BACK THEIR FINANCIAL EQUIVALENT AS
REQUIRED BY THE W. VA. C'ODE § 29-22-18a(d)(9) (2003)

1. The Low—Interest Payback Obhgatmn

_By the new statute, the financial equivalent of the economie benefit
received by prlvate entities from these State monies must at low-interest over time be repald by
them to the State. States the w. Va Code § 29-22- 18a(d)(9) (2003)

_ No grant may be awarded to an 1nd1_v1dua1 or other private
person or entity. Grants may be awarded only to an
agency, instrumentality or political subdivision of this state
or to an agency or instrumentality of a pohtlcal subdivision
of this state. :

The project of an individual or private person or entity may
be certified to receive a low-interest loan paid from bond
proceeds. The terms and conditions of the loan, including,
but not limited to, the rate of interest to be paid and the
period of the repayment, shall be determined by the
economic development authority after considering all appli-
cable facts and circumstances.

That is, for all funding of any projects as may be approved by this Court

that economlcally beneﬁt private persons or entltles such state aid or assistance, direct or

- indirect, ehanneled or “laundered” through city halls or county commissions or any

instrumentalities of the State or its subdivisions, in the form of nominal or discounted leases or -
other written or oral contracts, disguised as gratis public services or concealed as roundabout

future handouts, whatever the form of the private benefit or its timing, and however concealed

the device for transfer of pﬁvate economic benefit from these state funds, the fair, reasonable and

“arm’s length” equivalent financial value of any such economic benefit to a private person or




e

entlty must be reDaJd over ime to the State, albeit at lower than market interest, as requlred by
the W. Va. Code § 29-22-18a(d)(9) (2003).

2. . Rent-Free Space, Discounted Leases, etc. = Financial Aid.

This Court has already conclusively spoken on the identicality of a direct
monetary award, or grant, with an indirect or in-kind economic benefit. Although the . Va.
Const., Art. XTI, § 12, mandates State aid for blind persons, when a statute provided rent-free

“vending* space in public buildings through a non—proﬁt corporation for i.mpoveﬁshéd blind

" people trying to carn their living by selhng snacks, sodas and chewmg gum, it was held unconsti-

tutwnal under the “public purpose” doctrme of the W. Va. Const., Art. X, § 6. State ex rel State

- Bldg Comm v. Casey, 232 S.E.2d 349 (W Va. 377) Said the Court on this score:

In our oplmon providing space in a bu11d1ng to be used
without cost is as much a grant of credit as setting un afund{obe -
drawn on,

It is obvious that the statute providing for rent-free use of
State property ... is an unconstitutional grant of the credit of the
State to, or in aid of, the corporatlon

(Emp add.) /d. at 355. In accord e.g., Brown v. Longiotti, 420 S0.2d 71, 75 (Ala. 1982) (repaid

" low-interest bonds voided because they “would prima:rﬂy benefit the individual lessee (K-Mart)

through lower rentals™); and see, e.g., Garisco v, City of Daphne, 825 So.2d 750 (Ala. 2002) -
(majority and dissénting opinions: “AIG hoped to induce the City, to subsidize AIG’s CoTIner-
cial project by gamering financial support from the City; this support would allow:AIG to lower

rental payments by its tenants and would attract ‘quality tenants.”” Id. at 75 6);



73. Charleston Ballp;lrk Pfoiect: Example of Private Pavback Obligation.

— State gives $12 million; City of Charleston and County.of Kanawha
providé $9.5 million to construct ballpark. .Illinois cofporation puts up moveébie scoreboard and
concession equipment $1.5 ﬁlﬂlioﬁ. Project Application and “Iease.”

| — No return to Stéte, City or County; the-annual $350,000 paid by Illinpis
corporatién to city is used to pay for a $3 million City bond;loan to construct park. fd. _.City
provides various services for the Illinois corporation gratis. Id

— The public money would yield nearly $1 million a yéar in a secure
| savmgs or money market account. ($21 5 million for 20 years at 4%).

Plainly, and Jud1c1a11y noticeable, should this 20—year ballpark “lease” be |
priv_ateiy ﬁnanéed by the Illinois corporation, its payback of the $21.5 million for the new-park
ovér 20 years would Ee around. $40 million, or $2 million a year, instead of $350,000 4 year.
Thﬁs, its public handout is worth $1,650,000 z.t.year, or $33 inillioﬁ over 20 years with the Ci_ty as .
well to pay $50,000 of its annual utilities aﬁd to provide numerous other gratis services.

Inevitably by the W. Va. Code § 29-22- 18a(d)(9) (2003), thls pnvate |
‘ corpora‘uon must repay at 10w—1nterest this $12 million from the State. |

Moreover, it must as well repay the other $9.5 million in city and county
largesse in order to receive fhese public monies at all. See the W. Va. Co_nsr.,. Art. X, § 6; and |
Samol, supra, 275 S.E.2d 2 and its cited cases 1n regard to the absolute bar on such unrepaid
.. county-city public aid from.fheir gegeral Tévenues. |
Nor does the puﬁlic buck stop there. As Iegally co.ckeyed as it is, this
| private llinois corporatidn is granted by this “lease” the full and exclusive "‘fight’.’ to sell the
“name” of this “public” bzﬂipark owned by the citizens of Charleston, West Virginia.
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(“Welcome, Loyal Cha_rlestonians, to the Richa;d J. Daley Baseball Park™). Of course, any
“naming” monies so realized must be relaaid as well o-r by “public policy” never be received in
the first place.

For that mattef, the 100% public subsidies involved in fhe 20 private
corporate executive suites near home plate specified in this lease, 'wﬁh each having a “carpet and
wet bar,” must as well be repaid, or else it will be extracted from the residents of the Sta—te’s 54
o other counties and .hundreds of foxahe, many of them without even a decent softball or.soeeer
field and with average incomes that de not even beg_in to n'val_those of the advantageously placed |
_Kanawha County and the capitol City of Charleston. |

Even so,‘ the publie economic benefits fof this private Illineis corporati'on

under the low-interest payback of the W, Va. Code § 29-22-18a(d)}(9) (2003) are immense. For
- an mterest rate “only two percentage points less than the private financial market rate Would
'yield it a private financial wmdfaH of at Ieast $5 m11110n e’ver the 20 year lease, all comp}iﬁlents
of West Virgiaians \%/hese average incomes are about 60% of those inllllinois. -

But since oppertum'sm and greed, once afoot, know no or few bOﬁﬂdS, the
- grasping Illinois corporation may %NBH deeline a $5 million puBlie handout since i‘e has enticingly

sniffed a heftier $21.5 million giveaway. But that, of course, is of no r_homent at all to this Coﬁr‘_c, ,
which. simply must apply and enforce the existing suesection (9) of the new Act as written.
| It is only as well neted that City Hali’s and the County Commission’s
desperate predictions of cemmumty disaster should the “Alley Cats” scamper back to thms |
. Alabama or elsewhere is demonstrabiy misplaced. For the truth is that for over a half—century
Charleston has had a constant succession of minor league baseball teams such as the “Class
AAA” S.enators, Charlies and Wheelers, as well as the “Class A” Alley Cats._
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The City of Charleston_cduld, fo'r example, take a positive tip from the
City of Green Bay, Wiéconsin, which o‘wns not only the pro-football Packers’ Vstadiurin but the
whole Packers’ teém and ifs entire organizatiorn.
~ Such a comprehensive public owﬁership structure, far mofe than this
private corporate welfare extracted from the State’s poorer towns and counties withal, would '
ensure the permanent acquisition and stability of a minor 1eagu_e baseball teamn for a City aﬁd

County no longer a craven and nervous prey to out-of-state corporate greed and blackmail. The

broud “Charleston ChérIies,’-’ indeed.

.‘ | The Green Bay model is merely one of the various options here. But it
-does show the utter emptmess of the City’s and County s hand -wringing over “losmg an
opportunity to be blackmailed themselves and to shake down as well all citizens of the State in a
most discﬁﬁina£ow fashion. Iﬁ any event, subséctiori (9) of thé new Act simply must be
enforced_ as written. |

C.  THE W. VA. CODE § 29-22-18(a)(d) MUST BE CONSTRUED
BY USAGE AND CUSTOM OF MAINSTREAM LAW.

It is suggested that the #. Va. Code § 29-22-18a(d)(9) (2003) should be
interpreted by settled usage and custom in regard to the broad, perennial mainstream of relevant
law which exists here. Hechler v.McCushey, 365 S.B.2d 793 (W. Va. 1987).

1. The Closely Similar W. Va. Code § 31-15-1, et seq.

It is of decided importahce in this vein that fo_r decades the respondent

Authority under the W. Va. Code §§ 31-15-1, et seq., has provided low-interest loans, rather than |

unrepaid grants, to private entities which have met the public purpose objectives of the W, Va.

Code § 31-15-2 and the pertineﬁt statutory standards.
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That the Legisiature in the new W. Va. Code § 29%22—18a(d)(_9) (2003) 7
* designated the respondent 'Authon'ty to set the rélevant intereét rates and payback periods is niost
illuminating of its intent that the financial equivalent of thg economic benefit for private entities
| of these st.ate bond proceeds ihust in all cases be repaid to the State, just like the similar 1_6ans by

the long-standing practice under the W. ¥a. Code § 31-15-1, et seq.

2. TheCloscly Parallel W. Va. Code §§ 13-2C-1, et seq.

A long, consistent line of décisions by this Céurt and almost all othef state
supreme coﬁrts under the W. Va. Code §§ 13-2C-1, ef seq., and its statutory counterparts
nationwide makes clear that publicraid for private corporations and persons in the context Qf
economic development must always be repaid By them, albeit at a lower iﬁterest rate 1f they
substantially (public benefits greater than pu;alic costs) _serife the public purpose of overaH' N
creating more jobs, economic growth and tax revén_ues.. See, e.g., Ohio County Comm. v. Samol,

275S.E.2d 2 (W Va. 1980); State ex rel. County Court v. Demus, 135 8.E.2d 352 (W. Va.

1'964); and Stafe ex rel; County Court v. Bane, 135 S.E.2d 349 (W. Va, 1964) and their cited
cases. | |

This virtually universal “péybac “obligation of the benefitted ﬁﬂvate | |
enfity is always made explicit in these declisions. For instance, Justice Miller in Samol, supm, | |
275 S.E.Zd at 5, notes that: |

Many states have some revenue bond financing mechanism
whereby the bonds can be issued for funding ... projects designed
to benefit the public, to reduce unemployment and increase tax

revenues.

Such bonds do not impose any obligation on the issuing
authority to redeem the bonds ... but provide that the bonds are to

be liquidated from the proceeds of the particular venture. [Emp.
add.] ' ' _
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In acqord, e.g., Smith v. Industrial Dev. Bcf. of Andalusia,. 455 Sb.2d 839 (Ala. 1984), Wright v

City ofPalmer, 468 P.2d 326 (Ala. 1984); Wright v. City of Palmer, 468 P..Zd 326 (Alasl.ca' 1970,

Industrial Dev. rAuth. of Pina? Co. V. Nélson, 109 AI'IZ 368, 509 P.2d 705 (1973); Andres v. |

4 First Ark. Dev. Fi in. Corp., 230 Ark. 594, 324 3. W.2d 97 (.1959):; In Re Interrogatory Pro-
pounded by Gévemor, 814 P.2d 875 (Cold. 1991); Wi;’son v. Connecticut .Prod. Dev. Corp., 167
Conn. 111, 3’55 A.2d 72 (1974); Roan v. Connecticut Indus. Bldg. Comm'n, 150 Conn. 333, 189
2.2d 399 (1963); In Re Op;z'm'on of. Jusfices, 54 Del. 3663 177 A.2d 205 (1.962); Linscott v. -
Orange Co. Indus. Dev. Auth., 443 So.2d 07 (Fla. 1983); Nations. v. Downtown. Dev. Auth. of
Atlanta, 255 Ga. 324, 338 S E.2d 240 (1985), State ex rel. Amemzya v. Anderson, 56 Haw. 560,
545P.2d 1175 (1976) Poter v. Judge 112 T App.3d 81, 67 Tl Dec. 585 444 N.E.2d 821
(1983) Hawkms V. Czty of Greenfield, 248 Ind. 593, 230 N.E.2d 396 (1967); Bmdy V. Czly of
Dubugue, 495 N.W. 2d 7()] (Iowa 1993) Duckworth v. City of Kansas City, 243 Kan. 386, 758 |
P.2d 201 (1988); Hayes v. Srate Property & Bidgs. Comm'n, 731 8.W.2d 797 (Ky. 1987},
Farlouzs v. LaRock, 315 So.2d 50 (La.Ct. App 1975); Common Cause v: State, 455 A.2d 1 (Me
1983); Wzlhams v. Anne Arundel Co., 334 Md 109, 638 A. 2d 74 (1994); Reyes v. Prince
George's Co., 281 Md. 279, 380 A.2d 12 (1977); Opinion of the Justice to the House of
Repfesentarives, 368 Me;ss. 880, 335 N.E.2d 362 (1975); Polé;own Neighborhaod Council v.
Ciz;y of Detroit, 410 Mich. .616, 304 N.W.2d 455. (1981); City of Gaylord v. Beckett, 378 Mich.
273, 144 N.W.2d 460 (1966); Minnesota E};ergy & Econ. Dev. duth. v. Printy, 351 N.W.2d 39
(Minn. 1984); Bogf’d of Supervisors of La%mr Co. v. Hqttiesbﬁrg Coca-Cola Bottling Co., 448
S0.2d 917 (Miss. 1984); State ex fel. Wagner v. St. Louis Co. PortAz;th;, 604 S.W.2d 592 (Mo.

- 1980); Fickes v. Missoula Co., 155 Mont. 258, 470 P.2d 287 (1970); Chase v. Douglas Co., 195

Neb. 838, 241 N_.W.Zd 334 .(1976); State ex rel. Brennan v. Bowman, 89 Nev. 330,512 P.2d
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1321 (1973); Opinion of the Justices, 112 N.H. 42, 288 A.2d 697 (1972); Roe v, Kervick, 42 N.J.
191, 199 A.2d 834 (1964); Kennecott Copper Corp. v. Town of Hurley; 84 N.M. 743, 507 P.2d
1074 (1973); Village of Deming v Hosdreg.Co., 62 N.M. 18, 303 P.2d 920 (1956); Yonkers

Community Dev. Agency v. Morris, 37 N.Y.2d 478,.335 N.E.2d 327, 373 N.Y.8.2d 112, appeal

_ dismissed, 423 U.S. 1010, 96 S.Ct. 440, 46 L.Ed.2d 381 (1975); Gripenirog v. City of Wdhpeton, _

126 N.W.2d 230 (N.D. 1964); Stark Co. v. Ferguson, 2 Ohio App.3d 72, 440 N.E.2d 816 (1981);

Burkhardt v. City of Enid, 771 P.2d 608 (Okla. 1989); Carruthers v. Port of Astoria, 249 Or,
329, 438 P.2d 725 (1968); Basehore v, Hampden Indus. Dev. Auth., 433 Pa. 40, 248 A.2d 212

(1968); In Re Advisory Opinion to Governor, 113 R.L. 586, 324 A.2d 641 (1974); Nichols v.

South Carolina Research Auth., 290 8.C. 415, 351 S.E.2d 155 (1986); Clem. v. City of Yankion,

83 S.D. 386, 160 N.W.2d 125 (1968); West v. Industrial Dev. Bd. Of Nashville, 206 Tenn. 154,

332 S.W.2d 201 (1960); Atwood v. Willacy Co. Navigation ‘Dist., 271 S.W.2d 137 (Tex.Ct. App.

1954); appeal dismissed, 350 U.S. 804, 76 S.Ct. 66, 100 L.Ed. 723 (1955); Utah Technology Fin.

'Corp. v. Wilkinson, 723 P.2d 406 (Utah 1986); Vermont Homé Moi‘_tgage_Credi.t Agency v.
Mornipelier Nat.’l Baﬁk, 128 Vi. 272,262 A.2d 445 (1970); City of Charlottesvﬂle v, DeHaan,
228 Va. 578, 323 S;E.Zd 131 (1984); Mayof of Leﬁcington v, Industrial Dév. Auth. Of Rockbridge
Co., 22_1 Va. 865, 275 S.E.2d 888 (1981); State ex rel. Hammekmill Paper Co. v. LaPlante, 58
Wis.2d 32,205 N.W.2d 784 (1973); Powers v. City of Cheyenne, 435 P.2d 448 (Wyo. 1967).

3. Professor Sutherland’s Strong Statutory Construction Maxims.

Aé well, Professof Sutherland has sbme strong counsel on how the W. Va.

Codé § 29-22.-18a(d) (2003) should Ee construed. “Where a gfa:at is made at the reQuest of the
grantee,.it is strictly construed against him.... Al doubts are resolved againslt’the grantee.”
Sutherland, STATUTORY CONSTRUCTION, Sec. 63.03 (5™ Ed. 1992). Public grants.'to '
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private perSoné “result in an unfair advantage to the grantee. For that reason, these grants should
be narrowly restricted.in favor of the publié.... The accepted policy has been . . . to regérd all |
such grants with extreme distrust so that in all its deaﬁngs the government will not suffer loss.”
Id., Sec. 63.‘04;

Professor Suther_laﬂd as wgll lays it. down that:

It is an established principle that legislative grants
of ... immunities or benefits should be construed strictly
-against the claims of the grantee ....

~ With respect to rights or benefits granted to private
parties, as in the case of ... monetary benefits of any kind,
the policy is rooted in mistrust of the practice of govern-
ment in granting special privileges .... Sutherland, Statu-
tory Construction, § 63.02.

4 The general rule ... is that statutes granting corpo-
rate ... privileges and immunities are strictly interpreted in
favor of the public and against the corporation.... .
Sutherland, supm § 64.05. _ ' o o

In the present context of course, Professor Sutherland’s rather strongly

limned maxims mean that the . Va. Code § 29-22-18a(d)(9) (2003) must be construed so that
the low-interest pubhc loans (themselves of substantial benefit) are favored over outnght,

unrepaid grants to private persons and entities.

4. Avoidance of Unjust and Uﬁconstitutional Results.

Besides the maxim of avoiding unjust of absurd stétutory resuﬂts, Taylor-
- Hurley v. Mingo County Board of Education, 551 S.E.2d 702 (W. Va. ‘2001), thefe is the
palpable one that a statute should be construed, if possible, to suétain its constitutionality. /d.
and SER.'Simpkins v. Harvey, 305 S.E.Zd 268 (W. Va. 1983). Both of these maxims of statutory

construction apply in the present context of numerous small retail, service and entertainment
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businesses in fhe Huntingtoq, Charleston, Logan, Beckley, Wheeling, Clarksburg—Faiﬁnont and
other regions of the State being effectively siated by the State for economic ruinatio.n or |
extinction due to huge state grants or low-interest loans for the benefit of their much larger
competitors, but not to any of them. Surely this rank, profuse inequity qualifies as both unjust -
aﬁd absurd. Id. | |

This distinct and signifi c’ant.inequity results from all such retail-services-
entertainménf concerns, lafge or small, pﬁblﬁc or private, by sheer definition opérating ina ﬁxéd,
éssentia.lly “inelastic” local or regional market which merely reallocates, relo‘c.ates ér shifts
around already existing “business,” émployment and tax rev.enues, with one’s loss the other’s

gain.

For instance, the court in Burford v. Kroger Co., 97-C-1027 (Kan. Co. Cir.

Ct. 1997) (J. MacQueen: Memorandum Order) (unappealed) contrasts manufacturing-type
activity with commercial-type activity as follows: |

[TThe authoritics are in general agreement that the use of public
revenue bonds to create or enlarge a manufacturing industry which
sells its products in a market beyond the geographic confines of the
1ssuing authority returns income from other areas, thus serving to
enhance the economy of the community where the bonds are
‘issued. '

[Numerous citations omitted] [Emphasis added] Id. at 6. '

In contrasf, public bonds for a "retail enterprise serves little or no public

purpose because the business operates in a fixed and essentially inelastic market, creating

virtually no new economic activity.” [Citations omitted] [Emphasis added] Id. -
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| 5. Decisions of Courts in Sister States.
Coﬁ:r’cs in other states unequivocally concur. Indeed, the South Carolina
Supi‘eme Court constitutionally condemned a statute authorizing public revenue bonds to
construct a commercial, retail shopping centér, for sales of goods and provisiqn of various
services in view of the State’s ban on gfants of public aid or credit to ﬁﬁvate entities (the same as
that of West Virginia) and its public purposé -imp.era.ttives. State ex rel. McLeod v. Riley, 278
'S.E.2d 612, 617 (S.C. 19.81). Said the court:

- The funds here would solve nb problems confronted by substantial
- numbers of the public.... [TThe construction of shopping centers

often results in relocation of already existing businesses or impor-

tation of national chains to provide services already provided
Jocally.- ' '

[Emphasis,added] In tﬁe same vein see, €.g., I;i. In accord: Ohio County Comﬁ. v. Samol, 275
S.E2d2(W. Va. 1980) (concurring opinion). 'And seé, e.g., for only a sampling in this vein,
David E. .Pinsley, State Constitutional Limitatiéns on Public Industrial Financing: An Historical
and Economic Approach, 111 U. of Penn. L. Rev. 205, 308—509 (1963} ("Income froih the export
of éoods e to. other areas [stateé] i§ induccd ... by industry. Manufacturing is a principal form
of basic activity . . ., [with] ensuing economic géin."j. S_eé, also, Mulchay and Guszkowski, The

| Financing of Corporate Expansion Through Industrial Revenue Bonds, 57 Marg. L. Rgv,._ 201,
207-208 (1974), _citéd in Samol, supra, 275 S.E.2d at 4, n.4 (The authors observe that in
Wisconsin, based upoﬁ the foregoing rationale, public revenue bonds are not available for
"commercial're‘;ail enterprises™); .a.ndksee Inre Indeﬁture of Trust, 437 N.W.Zd 430, 435 (Minn.
App. 1989), quoting from City of'PipeS‘lone v. Madsen, 178 N.W.2d 594, 599 (Minn, 1970): The

purpose of public revenue bonds "is to prevent . . . unemployment and . . . economic

* deterioration through industrial growth." [Emphasis .added]. In accord: The Public Purpose of
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Municipal Fin.ancing for Industrial Developﬁ_ent, 70 Yale L.J. 789 (1961); and Note, .Legal
.Lim_itations_on Public Inducements to Industrial Location, 59 Col. L. Rev; 618 (1959), cited rin
Kroger, supra.
| 6. “Due Process” Violations and Uﬂconstitutional
“Takings” Of Properties From Smaller, Publicly

Unsubsidized Retail, Service and Entertainment
Enterprises. ' ‘

The Alabama Supreme Court as well voided a repaid commercial bond for
the retail K—Maﬁ as devoid of any “public purpose” in Bir;own v. Longiotti, 42‘0. S0.2d 71 (Ala.
1982) . The high court relied on and qﬁofed Smith v. State of Géargia, 150 S.IE.'Zd .868 (Ga.

1966}, to the effect that under thé U. . Const. ; Amend. 14, such citizens were denied equal
pfotection, due process. éf law and unjustly debﬁved of their monetary properties wiﬂlout
compensaﬁon for the gratuitous‘ enrichment of a private, éommercial enterprise, evén though the
i)ublic bonds were £0 be fully :pa'id off by the pﬁvate beﬁcﬁ(;iary, K-Mart. . |

Almost certainly, the high Alébama court in Brown, supr;a, was tracking -

@.sﬂentio the astute concurring opinion in Samol, 275 S.E.2d at 9-10:

[T]he West Virginia Constitution, Article I11, §§ 9 and 10,
provide that property shall not be taken without just compensation.

The private investments of competing businesses made at
the going market rate of interest will be . . . confiscated by the ;
State if it subsidizes a new competing commercial, rather than |
industrial enterprise . . ., when one group of West Virginians seeks !‘
to enlist the aid of the State . . . in order to compete against another
group of West Virginia residents who have undertaken all of the
risks, expenses, and vexations of the market economy.

[Emphasis added] Jd. How much more so are the smaller unsubsidized competitors devastated,

and the State’s citizens prejudiced. when the bonds are not paid off and their proceeds not paid

back by the recipient?
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That commercial bonds, both directly and indirectly, pit publicly subsi-
dized firms and persons against those not so favored, even to the severe extent of driving the
latter to or near economic extinction and personal squalor, is solely due to State action:

[TThe State has moved beyond the sphere of . . . its author-
ity by using its power to help some citizens at the expense of

ot_hers, rather than promoting genuinely public purposes to benefit
the citizenry as a whole.

The State may not use public monies to aid individual
interests. . . . That is essentially what occurs [with] tax free bonds.

One class of taxpayers operating in the free market must
pay the market rate of interest . . ., while the favored taxpayer,
authorized to use tax free bonds for his personal purpose, need pay .
only a fraction of the market rate because of the tax advantage the
investor receives. ' '

[Emphasis added] Id. at 9. Here, of course, this huge advantage.” if the bond proceeds are not

repaid, is not limited to a fraction of the market rate of interest. but rather represents an incredible

gift for virtually the enterprise’s total investment against which smaller firms cannot possibly

compete. (PX-1 & 3: circuit court; and Pet. Updated Exh. 1)

The court in Kroger, supra, in its Qpinion, pp. 6-7, as well addresses the
disastrous and discriminatory evils of “governmental largesse inherent in public revenue bonds”

for commercial enterprises:

‘Where new employment or economic growth results when public .
revenue bonds are used [for a] retail business, the benefits are

almost inevitably the result of giving the funded business a com-
petitive advantage over similar retailers in the area.

[Numerous citations omitted] (Emphasis added)
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7. “Competitive Harms More Than Offset The Gains
Of Employment ... Intended.”

The Illinoisl Supreme Court truly nails this chief and pervasive prejudice to
smaller “commercial” competitor.s like petiﬁoner Cooney in this profound and economically
irrefutable conclusion: -

In limiting this course of financing to industrial and manufacturing
plants, the Legislature might reasonably have determined that the
competitive harm suffered by the presence of another local
commercial or service business would more than offset the gains of

employment and economic development otherwise intended....
[Emphasis added] Potter v. Judge, 444 N.E.2d 821, 824 (I11. 1984), citing and quoting People ex

rel. City of Salem v. McMackin, 291 N.E.2d 807, 817-18 (11l App. 1972).

Please note the llinois hi gh Court’s careful phrasing, “competitive harms

more than ;)ffsets the gains of employment ... intended.” (Emﬁhasis radded) This is a cardinal,
'ineradi;::able econorf;ic reaiity in the “cornmérciai” sector of the economy which cannot be |
overstressed. That ié, wheﬁ to the.already lz;rge corﬁpetitive advantage_of a 1arger retail, service -
or entertainment corporation, due to its superiof “gconomy of scalé,” is added a huge
governmental subsidy in the form of a grant or Iow—'intere':st loan, the eXcepﬁonally potent

| double-barreled effect on smaller firms is inevitably devastating to them.

But the pérmanént negative effect on overalllemployment i.s as wéll most
hérmﬁll to the State’s citizens for décadeé into the futufe. For the quantum of éus£o1ners and
sales or services siphoned off by the publicl.y subsidized large éorpofaﬁon from its (former or

: seVe'reljf Weakengd) unsubsidized, smaller “competitor” can be “handled” and processed with
fewer employees thah was so for the smaller firm due to the iatter’s lesser “economy of scale”

and lack of public subsidy.
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As the expert witness in Kroger, supra, aptly, and accurately, put it as to
retail malls or chains, like Kroger:

- They essentially do more things with fewer people so that
when Kroger builds a store, [it] puts people like Brotherton’s
market or Ellie’s Market out of business....

Kroger can only be successful if it manages to achieve
economies of scale. Kroger always is able to undersell local stores.
That’s why it’s successful. And so everyone who has observed
this valley for the last 25 years knows that consistently stores like
Kroger’s have put smaller retail stores out of business, and ina
number of areas. Not only grocery stores but also small drug
stores, along with Kroger’s cooperating in that regard with some of
the large drug chains, but the people who sell all of the things that
a supermarket has tend to be put out of business.

. Therefore, when Kro gef builds a store, the inevitable .

consequence of that is a net reduction in employment. (emp. add.)

Kroger, su})m; P.I. Transcript at 30-32.

Consequently — and here is nothing less than a catastrophe for the citizens

of this State — the $150 million or so of their money spent here in the announced name of
increased overall emptoyment in the retai]-service-enteltaiﬁmeﬁt sphere actually is certain —
objectively, ecpnomically certain — to result in decreased overall emplbyméitt in this State for
decades to come. Thus, significantly, these types of cﬁunterproductive projects cannot even meet
the relaxed statutory standard “to retain jobs.” W. Va. Code § 29~22—18a(d)(8)(C) (2003).

It is, of course, self-evident that an outright, unrepald grant, or its.
econonnc benefit (the same thing) aggravates these losses or curtaﬂments of small businesses,
and these extensive and permanent losses of jobs, far more than a low-interest loan to the larger
retailer or service prov1der Consequently, the W. Va. Code §29-22- 18a(d)(9) (2003) must be

interpreted and applied to require low-interest private paybacks so as to ameliorate or mitigate
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these severe economic effects on small businesses and employees, and perhaps save the -
constitutionality of this huge component of this state program which so discriminatorily favors
larger firms at the economic and human expense of smaller ones. Brown and Smith, supra.

8. L0w~Interest Paybacks Essential to Avoid or
Lessen Severe Federal and State Due Process Violations.

This fundamentally unfeir, arbitrary and discriminatory arrangement

engineered and funded by the Sta‘te itself must be held to violate subsfantive due process and

equal protectmn under the U. S. Const., Amend. 14 and the W, Va. Const., Art. 111, § 10. Brown

and szth supra.

Another dimension of .substantivedue process \riolated here is that most of
these approved projects, such as retail salcs private and public services, and entertamment as
shown Supm as well as the empty examples of “public purpose” projects listed in the W, Va.
Code § 29-22- 18a(d)((1 D(A)-(K) (2003), are 1neapab1e of advancmg the ]eg1t1mate statutory
obj ec‘nve of economic development, and thus have no rat10na1_ relation or connection with that
laudable statutory objective. Indeed, many such public subsidies Wﬂl resuit ina permanent loss
in overall employment, supra. Thus is substantive due process thereby violated. See, e.g., SER.
Harris v. Caléndine, 233 S.E.2d 318 (W. Va. 1977) and its progeny..

Yet another element of sub.stantive due process violated by .the Committee
is its denial of the promised statutory benefits such as “job ereation” and adequate
“compensation” and “benefits” to the citizens of this State. W. Va. Co.de § 29-22-18a(8) (2003).
The actions of the Committee in approving numerous projects which do not deliver these |

statutorily pledged benefits violates substantive due process of law. SER K.M. v. W, Va. DHHR,
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575 S5.E.2d 393, 408 (W. Va. 2002). Of course, that statute itself is violated by the Coﬁunittee’s
breaches of its § (8)(A-F).

9, Unconstitutional Tékings.

This purely State action through the State Committee approving and
fundihg numerous projects with gfatuitous_ confiscatory impacts upon the State-unfunded,
smaller firms and persons in the retail sales, services and entertainment sectors is certain to

devastate many of them and their owners persbnally. These effects, of course, are greatly

accentuated if the financial equivalent of the private economic benefit o'f‘their larger competitors .

is not repaid, supra.

Such confiscation of private properties and- monies by this State éctiéﬁ
Withbut just compensation to their. owners violates the “taking” bars of the U, S. Const., Amend.
14, and of the W. Va. Const., Art. 111, §§ 9 and 10 'Bréwn, Smfzh, and Samol .concui‘rencte,
supra. | |

'D. EXTREMELY LOW “COMPENSATION” AND “BENEFITS”
VIOLATE THE W. VA. CODE § 29-22-18a(d)(8)(C) (2003). _

Formal economics aside, surely it may be judicially noticed that retail, service and
entertainment concerns pay no or little more than the federal minimum wage of $5.15 an hour,

often with no health insurance and with no or few other employee benefits. I_t certainly would

appear, and it is here alleged, that the numerous approvals of such “projects” thus violate the new |

W. Va. Code § 20-22-18a(d)(8)(C) (2003), which required the Conunittee fa,irly and rationélly to
“consider” and ensure adequate employee wages and benefits when entertaining and approving a

given project application. “Thousands of new jobs,” always goes the Committee’s refrain, a
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fully and emphatically spurious one, supra. But were it 50, arguendo, even a slave, let it not be

forgotten, has a j ob.

As this Court is aware, thé Committee in C4G, supra, in its briefs and otherwise, regaled
the retail Wal-Mart, the largest employer in the Stété, as its model and “prototypé” for economic
development. But 60% of its employees nationwide aré paid so low that they are on food
stamps, with niany of them on publicly ﬁnanced Medicaid and “C.H.I.P.,” and as well on '
publicly subsidized H.U.D, housfng. _ | |

Add to this decades-into-the-future public subsidiz_a_tion of the large Wal—Mart-li_ke
projects involved here the economié fact that néither it nor they éan increaseoveraH employment
to the slightest extent, and in economic fact decrease it, supra, and pe_rhaps one may pardonably
wonder whether these économically barren, corporate retail-service giants are by this “grant”
program ushering.into our Sta,te.a new economic Nirvana. | _ | , . SR

It ml.iét be noted as well that such projects fail to meet the “other ... funding” -
requirements ofthe . Va. Code § 29-22;18a(8)(A) and (B) (2003), and fail to achieve
“cconomic development in the region” under the W, Va. Code § 29-22-18a(8)(D) (2003). _ '

E.  THIS IS THE SINGLE BIGGEST ANTI-WOMAN, SEXIST
OPERATION OF THE STATE IN ITS 140-YEAR HISTORY.

Given the truly disgraceful reality in our State that working women on the average

receive only 70% of the pay of their male counterparts, perhaps one could reasoﬁably expect that

this huge “grant” program would at least in part positively address this glaring disparity, or at
least not exacerbate it. But, whatever the intent, beyond all doubt this program’s disparate
impact upon present and future working women is as clear as their substandard economic status.

See the W. Va. Human Rights Act, W. Va. Code § 5~11—1, et seq.
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For the majority of employees in the top-heavy retail sales, services and entertainment

spheres involved here are women who are systematically and disproportionately subjected to all

(and more) of the employment injustices and abuses noted above. Rather than approving most or

all of the new or expanded manufacturing projects which applied for this state funding, see

Project Applications, the Committee, as noted above, mainly opted for developmentally

impotent, 'extremely‘low-paying, largely benefitless retail-service-entertainment projects. Id.

| Apart from the contemﬁo'rary realityl that many women ban and do hold the more “heavy-
lifiing” types of jobs in some manufacturing bperationé and similar productive enterprises; maﬁy
ofller jobs are.' génerated by these plants and similar operations in the ﬁelds of .‘-‘light” producﬁon
and maintenance, professional, “si:aff,’; accounting, clerical a_nd other types of ‘.‘Wlllite collar’.’
employment necessary for the pla:nts’ operations.

Of course, many hwnufacturing—type operatibns_ are unionized, and provide higher pay

and better benefits accordingly. But e?en such prodqctive enterprises which are non-union
fypically pay twice or more the wages of retail-service-entertainment c_bncems, and almost

universally have adequate health insurance and other benéﬁts,_ if for no other reason, candidly,

than to “keep the union out.”

For this impoverished State to borrow and spend “9-figure” money on mainly out-of-state
retail-service-entertainment concerns which can only reallocate and relocate, Zero-sum style,
already existing tax revenues, and actually cause a permanent reduction in overall employment,

and devastation among smaller firms galore, is certainly bad enough to qualify as a statewide

- economic catastrophe, supra.

But to add to that present and future human disaster the locking in for-decades to come of

our mothers, wives, sisters and daughters into impoverishment, dead-end jobs and economic
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desperation for many of them and their children, is to compound economic disaster with

: ‘entrenched sexist _discriminati‘on. Such discrimination violates the strong public policy
emanating from the W, Va. Code § S-llrl; et seq., the W. Va. Const., Art. 10's equal protection
guarantee and such cases as SER La.mber't v. W. Va. State Bd. of Ed., 447 S.E.2d 901 (W. Va.

© 1994). |

As promised by the preamble of the W. Va. Human nghts Act, W. Va. Code § 5-11-2:

It is the pubhc policy of the state of West Vlrgnna to prov1de all of
its citizens equal opportumty for empioyment

The demal of these rlghts to properly quahﬁed persons by reason
of race, religion, color, national origin, ancestry, sex, age,
blindness, disability or familial status is contrary to the principles
of freedom and equality of opportunity and is destructive to a free
and democratlc society.
Strange indeed it is that the same state which so proudly adopted this charter of human rights
should violate it so flagrantly.
F.  THE SUPREME PUBLIC PURPOSE OF CHECKING THE
“EXODUS” OF OUR STATE’S VITAL YOUNG PEOPLE IS
GRIEVOUSLY DISSERVED HERE.
In unsentimental economic ferms; the constant “exodus” from this State of our
| vital young people each graduation year is rightly identified by the W. Va. Code § 31-15-2asa
huge economic disaster for all of us. Indeed, in bﬁef season this perpetual ¢ exodus drains
billions of dollars in “human capital” developed over two decades of much expense and effort by

themselves, their families, their teachers, their government and numerous others, but with all

future economic benefit gratuitously emigrating elsewhere,
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This economic development-public purpose catastrophe is singled out by the
'Supréme Court of Georgia in Smftk v. State of Georgia, 150 S.E.2d 868, 871 (Ga. 1966), and by |
. the Alabama Supreme Court in Longnio.m' V. Browﬁ, 420 So0.2d 71,72 tAla. 1982).

Thése high courts may well have been addressing the top-heavy minimum-wage
paying, largely benefit-less, re‘;ail-servié&entertainment projects involved flere, since this.ofﬁcia.l

state impoverishment program “does not provide for the development of new industry..., or

relieve unemployment, or provide new jobs so that its citizens may ... not be forced to leave to

find eh}plovmenf. or for any other public purpose.” (emp. add.) Id.

Cdntinﬁes in this tenor th¢ Alabama Supreme Court: “In McDonald ’;v
Corpr. v.-"D.enn'ey, 415 So.2d.1075, 1079 -(Ala. 1982), this Court held that rétaﬂ establishments |
such as McDoﬁald’s and K-Mart were not the type of enterprises ... to proinoté industry....”

In this respect, the. high court concluded that bond ﬁde,' economic

development “public purpose™

' '[Is]'intended to induce, attract, and persuade
businesses of a non-retail nature, particularly
industrial, mining, manufacturing. and research

enterprises. to Jocate here or to expand existing

facilities in this state.

415 So.2d at 1079. We hold that the reasoning
employed in McDonald’s Corp. v. DeVenney is
applicable to amendment #84. Moreover, the sale
of these tax-free bonds ... would not serve a
significant “public purpose,” but, instead would
primarily benefit the individual lessces (K-Mart and
McDonald’s) through lower rentals. (emp. add.)

r

420 So.2d at 75. The same rationale applies here.
All the vital young people leaving our State en masse understandably
decline to take from this Committec their “present” of low-paid, dead-end, retail-service~
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entertainment jobs when, of course, other states may be giad -to offer them some genuine
economic opportunity, and particulaﬂy so when this massive “human capital” was fully ﬁﬁan_ced
by West Virginians.
'G.  THE PROCEEDS FROM THESE BONDS WHICH BENEFIT PRI-
VATE CORPORATIONS AND PERSONS, IF NOT REPAID,
WOULD RESULT IN THE UNCONSTITUTIONAL SPECTRE OF
MOST OF THESE PROJECTS HAVING A MAJOR BENEFIT
WHILE THE STATE WOULD DERIVE ONLY A MINOR BENE-
FIT. | ,
In CAG, 580 S.E.2d at 897, it was declared that “the realization of incidental benefits by
private entities ... does not render the legislation unconstitutional for lack of a public purpose,”
‘while clarifying that a prbj ect which has as “jts primé.ry and dominant purpose the conferring of
private benefits, with only ancillary public benefits would be an unconstitutional use of
authority....” Id. at 893. _
It is suggested in this vein that most if not all of the_:se “grants” which benefit private
persons or entities, if not repaid, will fall into the second verboten .cate'gory of “an unconstitu-
- tional yse of authority” under the public purpose doctrine. Jd. This is so because such huge
monetary amounts (or their benefit), placed on the private-public cost/benefit scalés, are bound to
tilt them markedly toward private benefit. -

While the benefit from a low-interest loan would tilt the scales some, it would not have

nearly the extreme effect of the private benefit of an unrepaid grant. Consider: the high South

.Car'olina court in WD W Properiies v. City of Sumter, 535 S.E.2d 631 {S.C. 2001), for soine time
nicely weighs in the balance whether a bond repaid by the private beneficiary would resultina -

greater public or private benefit and then finally opts for the former. Had the bond proceéds been
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given away, as the Committee intends here, it is suggested that the Court would have summarily
rejeeted the bond on public purpose grounds as more in favor of private benefit. -

Conversely, itis sugg‘ested that in such bond-voiding cases as Brown v. Longniotti, 42 1
S0.2d 71 (Ala. 1982); szrh v, State of Georgia, 150 S.E. 2d 868 (Ga. 1966); SER MclLeod v.
Riley, 278 S.E.2d 612 (5.C. 1978); McDonald s Corp. v. DeVenny, 415 So. 2d 1075 (Ala. 1982);

and Anderson v. Baehr, 217 S.E.2d 43 (S.C. 1975), where these h1gh courts rejected the repald

bonds after some “puinc purpose” discussion there would have been little or norsuch discussion'.

at all if the prlvate beneficiary had not been obhgated to repay the bond proceeds. Of course, -

“public purpose” is always at its weakest in the sterile domain of local or regional retaﬂ services

and entertainment enterprises. Id.
The upshot here is that if the private entities and persons who economically benefit from
these bond proeeeds do not have to pay back their financial equivelent virtually all of these '

“pfoj ects” shde into the constitutionally verboten zone . where private benefit 0utwe1ghs pubhc

: beneﬁt CAG, supra 580 S.E.2d at 893.
H. THE CITY AND COUNTY RESPONDENTS ARE BARRED BY
THE W. VA. CONST., ART. X, § 6, FROM GIVING AWAY THEIR
GENERAL REVENUES OR PROVIDING OTHER AID TO PRI-
VATE CORPORATIONS AND PRIVATE ENTITIES.
The respondent City of Charleston, Kanawha County Commiésion, Ohio County
Commission and City of Huntington are all respectively using, or intend to use,' general public
revenue in their jurisdictions for the Charleston ball park, for the Cabella retail project in Ohio

County and for the large retail mall in Huntington, all of which public monies extensively benefit

the three (3) private corporations involved.

30




Assuredly, such aid for these private corporations violates the relevant ban of the W._ Va..
Consi., Art. X, § 6. For unlike the “special account” state lotfery monies at issue in CAG, Suprez,
these general city and eounty revenues are fo-ur—squa,l;e and clearly barred by the W. Va. Consf.,
 Art. X, § 6,and the pﬁblie purpose doetrine. See, e.g., Ohio VCounty Comm. v. Samol, 275 S.E.2d
2 (W. Va. 1980); State ex rel. .Countj) Court v. Demus, 135 S.E.2d 352 (W. Va. 1964); and Sz.‘qte
By ex rel. County Court v. Bane, 135 S.R.2d 349 (W. Va. 1964) and their cifed cases.. B

Significantly, the W. Va. 'Coi_ie §§ 13—2.(3.-1, etlse_g., pfoyides that counties and cities in the
state may_ i’ésue Lgp_@i(j revenue bonds- for econoﬁlic development if they are attended by a
sufficient publlc purpose Samol, Supm e.g., and see the W. Va. Code §§ 8-13B-1, et seq.
(financing for “downtown redevelopment d1strlcts”)

These respondepts simply must be mandated by this Court not to use .an'y general
county and city monies or.in—kind subsidies for these petently unconstitutional purposes. See,
e.g., Casey, supra (even en_in-kind public rent Sub.sidy for impoverished blind vendors voided).

L. THE STATEWIDE SUBSTANCE AND “APPEARANCE” OF

IMPROPRIETY INVOLVED HERE UNDERMINES ESSENTIAL

PUBLIC CONFIDENCE IN STATE GOVERNMENT ITSELF, AND

THUS VIOLATES THE W. VA, CONST ART.IIL, § 2.

[ The historical u_n_derpmmngs of ... sections four and six of article ten of our
state eenstitution inaintain en illuminating degree of relevanee with regard to the favoﬁtism
-concerns raised by CAG in this action. We cannot but note thaf the admonitions of our
ferefathers concerning the potential unfeirness involved through the s_ﬁpport of some ‘internal

improverments’ to the exclusion of others, still have continuing merit today.” CAG, 580 S.E.2d at

890, n. 41.
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To be sure, the Grant Committee members and tdp legislators are full throttle | '
continuing their “suppoﬁ éf some ‘iﬁtemal improvement_s* to the exclusion of others.” .Id. See,
e.g.; “Favortism ... steering significant funding towards projects or interests [of] benefit to thos_é
n positions of particular.responsibility and power in either house.” League of Women Voters of
W. Va. v. Tomblin, 550 S.E.2d 355, 367 (W. Va 2001). | |

Indeed, a majority of the counties were excluded from this “c_:conomic
development” en toto, with a number of them, such as Calhoun, Roané; W1rt and Jackson having |
the highest (13% -14%)_ Iinemployment rétes in the State. However, these and similar counties |
have no members on the Committee or top legislators “éteering”_it. Id. B |

| Of the 17..counties Which are due to receive over $200 million of the $225 plus
million total g1~ant money, all of them are home to Committec members or 12 top legislators (of'
both), or in the election districts of the Iétter. “Top legislato_rs” is not used loosely here. It . |
includes less than 10% of thé 134 ;[otal legislators. (See, e. g.; W. Va. Legislati?e Manual (2003)
and W, Va. Blue Book (2002)). | | |

| It is thé contention of petitjonérs that this pervasive self-serving and favoritism
comprise a statewide substance of impropriety and certainly a statewide “appearance of
ir-hpropriety,” which unacéep’tably undermines essential public conﬁdence in state g.ovei'nment |
itself, and thus violates thé W Va COﬁSI., ATt 1L, 2. Graf v. Fm‘me,. 352 8.E.2d 31 (W. Va.
1986) aﬁd cited cases. N .. |

IV. CONCLUSION

Regardle'ss of hoW the Court resolves the other individual issues involved here, of

paramount importance is for any private corporations or persons who economically benefit from

these State monies to pay back to the State at low-interest gver time the financial equivalent of
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all such economic benefit. This generous arrangement, as required by the W. Va. Code § 29-22-

18a(d)(9) (2003), will at least mitigate the extreme negative effects of these corporate haﬁidouts
on the .employment and incomes of ordinary West Virginian citizens and small business persons
: Who, somehow, are never given iow~iﬁterést public loans to shield them frorh_their gconomic
losses and ha;rdéhips. |
- WHEREFORE, the petitioners respectfully request that the writ of mandamus as prayed
for be awarded. | | | |
STATE' OF WEST VIRGINIA
exrel. REV. JIM LEWIS and
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