Ne. 31540 “ ..
IN THE SUPREME COURT OF APPEALS OF WEST YIRGINIA
| | ROAY L. PERRY Ii, CLERK
STATE OF WEST VIRGINIA, ex rel. | o L PERRY O Aﬁ\PEA
ITS CITIES OF CHARLESTON AND HUNTINGTON | " e SO0 o

AND ITS COUNTIES OF OHIO AND KANAWHA, 7
Petitioners,
W

WEST VIRGINLA ECONOMIC DEVELOPMENT AUTHORITY,
& public corporation,

Respondent.

No. 31541

STATE OF WEST VIRGINIA, ex rel.
REV. JIM LEWIS and JOHN COONEY,

Petitioners,
V.

WEST VIRGINIA ECONOMIC DEVELOPMENT GRANT COMMITTEE,
WEST VIRGINIA ECONOMIC DEVELOPMENT AUTHORITY,

CITY OF CHARLESTON, KANAWHA COUNTY COMMISSION,

CITY OF HUNTINGTON, and OHIO COUNTY COMMISSION,

Respondents.

No. 31564

GREENBRIER COUNTY COALITION
AGAINST GAMBLING EXPANSION,
and CABELL COUNTY COALJITION
AGAINST GAMBLING EXPANSION,
unincorporated associations, |

Petitioners,



V.

WEST VIRGINIA LOTTERY COMMISSION R
and ITS DIRECTOR, JOHN MUSGRAVE,

Respondents.

| SUBMISSION OF REBUTTAL EVIDENCE BY RESPONDENTS e
THE WEST VIRGINIA LOTTERY COMMISSION AND JOFN C. MUSGRAVE

Pursuant to this Court’s order of September 23, 2003, Respondents, the
West Virginia Lottery Commission and John C. Musgrave, respectfully submit rebuttal
evidence in these consdlidated cases,

Respondents herewith submit as their Exhibit 3 the affidavit of Marion _
Alvin Rose, with exhibits annexed.
Respectfully submitted,

THE WEST VIRGINIA LOTTERY COMMISSION, and
JOHN C. MUSGRAVE,

By counsel,

Mo H

OMAY R GOODWIN (WV Bar # 1435)
Special Assistani Attorney General
JOHNNY M. KNISELY 1L (WV Bar # 4968)
GOODWIN & GOODWIN LIP
300 Summers Street, Suite 1500
P.O. Box 2107
Charleston, WV 25328-2107
{(304) 346-7000




AFFIDAVIT OF MARION ALVIN ROSE

Alvin Rose, Deputy Director of the State Lottery Office for Video Lottery
Security, first being duly sworn, states as follows:

1.

I'am over the age of twenty-one years and am competent to testify as to all
matters related to this affidavit.

I am the Deputy Director of the State Lottery Office for Video Lottery

Security, [ have served in this and related capacities for more than six
©years, S . . }

My staff and | have reviewed the affidavii of Franldin I, Young filed on
September 26, 2003 with this Court by the Greenbrier County Coalition
Against Gambling Expansion and others, The affidavit alleges as facts
certain aspects of the operation of limited video lottery games at four
licensed locations in Jackson County and at Tri State Racetrack and
Gaming Center. -

Upon receipt and review of the affidavit of Frank Young, I supplied the
affidavit to field supervisor Bruce Adkins who in turn relayed the
statements to Lottery Program Specialist Michele Carter by telephone and
instructed her to visit each of the four Jackson County locations.

At each of the four Jackson County locations, Ms. Carter reviewed the
affidavit to see if the items were in order.

As Mr. Young said in his Statement 3-A, the odds are not posted. This is
because the Limited Video Lottery Act requires only that ecither the odds
or the house percentage must be posted.

House percentages are posted at all four Jackson County locations. See
Mr. Young’s Statement 3-B. As is stated in Director John Musgrave’s
earlier affidavit, they are posted. Some are posted near the cashier station
and some are posted near the machines.

Mr. Young’s Statement 3-C is fairly descriptive, for the most part,
regarding reviewing the rules of play on the “Help Screens” and “plags”™
areas of the video lottery terminals at the four Jackson County locations.

[ am unaware of any law or regulation that requires a limited video lottery
retailer to post any notice that a player’s skill or knowledge of
probabilities could not benefit the player in playing the machine as alle ged
in Mr. Young’s Statement 3-D. The only reference to these terms in the
statute is within the definition of "video lottery game" found in W.Va.
Code 29-22B-332(5).
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Affidavit of Lottery Deputy Director Alvin Rose : 9/30/03

10.  The 1-800 Gambler signs are the vehicle chosen by the Legislature to
empower a player with compulsive gambling problems to access
counseling and treatment services. See Mr. Young’s Statement 3-E.

1. Mr. Young said in Statement 3-F that at two of the Iocations there were no
scparate and enclosed areas for the limited video lottery terminals. This is
not at odds with the Limited Video Lottery Act when a lcensee has a
private club liquor license and restricts access to the premises to persons
21 and older. This was the situation at Neighborhood Diner, Sportsman
Bar and Mulberry’s Bar.

12, Wichele Carter found no signs saying the gambling age was eighteen years
of age (Young Affidavit, Statement 3-G) at any of the four Jackson
County locations. Under the Racetrack Video Lottery Act, however, the
minimum gaming age for playing video lottery terminals, as it is for
making pari-mutuel wagers under the State Racing Act, is eighteen years.

13, The Limited Video Lottery Act makes the compulsive gambling warnings
and notices the responsibility of each limited video lottery retailer.
Nevertheless, the Lottery Commission has taken the extra step of printing
both messages and providing them to limited video lottery retailers. Both
the 1-800-Gambler stickers and the yellow dangling signs saying playing
this machine may be dangerous... were in place at the four Jackson
County locations. Each of the signs has been distributed statewide and
security personnel under my supervision are directed to ensure that they
are installed and visible at each retailer location.

14. While at each of the four Jackson County locations selected by M. Young
in his affidavit, Ms. Carter completed a standard West Virginia Lottery
compliance review checklist form. These four checklist forms are
attached to this affidavit as Exhibits A, B, Cand D.

Further the affiant sayeth naught.
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M. Alvin Rose

STATE OF WEST VIRGINIA,
COUNTY OF KANAWHA, TO WIT:

The foregoing was sworn to and acknowledged before me by John C. Musgrave this thiriieth day of
September, 2003.
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| LIMITED VIDEO LOTTERY COMPLIANCE INSPECTION Bk
‘ amlA\‘ Rose Affidavit

LOTTERY EXHIBIT A

Noghbor hopd Aner LI3A-210-0%R104 |, £00340 3
LOCATION NAME RECR LICENSE NUMBER 7V TICENSE NUMBER
' 2803
DATE '
k\’\w\ Dnvng, QO&@ - ' / \J GQUCSET
PERSON CONTMCTED AT LOCATION /LOCATION'S COUNTY
YES NO
1. Limited video lottery llcense posted B _ _ B _
' 2:7" ' Loolc Box seal numbem correct and secu’sfa: T NS R
3, Lottery control numbérs correct and secure v
4. Terminals properly placed and secured , v - ‘
5. Terminals clean with good appearance v
8.  Terminals visibly damaged v
7. Persons under the age of 21 playing terminals v
8.  Persons under 21 present in immediate area of the machines | v
9.  Persons visibly intoxicated playing terminals "
10.  Are games visible by persons under 21 v
11.  Personnel appear to be signing logbooks : M/p,
12.  "Caution" Gambling sign posted : - v
13.  1-800- Stickers affixed to each machine ' v’
14.  Are the odds or house percentages posted ' A
5. Security cameras working & positioned properly ' v
6. Is retailer displaying LVL advertisement e w”
7. Games visible from outside the establishment o v
18.  Name of CCTV recorder K(LQL@:QQ
Comments: |

N audi

WVL Security

Form DE-3(REV} 05/16/2003



- == LIMITED VIDEO LOTTERY COMPLIANCE INSPECTION .
f@m@ | ENTERED g ; ¢ 2003 /
LOTTERY

uhbothood Lo gcum,%/ ;§ é} ﬁ@-@(}ﬁzotﬂ ) (ROOUD
LOCATION NAME / LVL LICENSE NUMBER

N0 0D

m%k4\{\ﬂﬁé (X({}Q_;, / 1JGLXCD(?TW

PERSON CONTAC(SED AT LOCATION /LOCATION‘S COUNTY ves 0
1. Limited video lottery license posted o i .

2 -'i._.,ogic Box seal numbers corract and éet_:ura’_;— : | | f\’%@ I

| 3. .Lottery {:ontrol numbers correct and secure _ﬁ e
4. Terminals properly placed and secured ___\/__/_ o
5. Terminals clean with good appearance ___viﬁ e
6.  Terminals visibly damaged e __‘::“
7. Persons under the age of 21 piaying termi.nals _— _:/_
8. Persons under 21 present in immediate area of the machines e _i__
9. Persons visibly intoxicated playing terminals v
10.  Are games visible by persons under 21 v
11.  Personnel appear to be signing logbooks N %]
12, "Caution” Gambling sign posted v

13.  1-800- Stickers affixed to each machine 4

14.  Are the odds or house percentages posted v

15, Security cameras Working & positioned properly \/ -
16. s retailer displaying LVL advertisement v
7. Games visible from outside the establishment —— _f_/__
18.  Name of CCTV recorder Kaﬂ_gj[:qﬂ |

Comments:

WVL Securit
Security Farm DB-3{REV) 06/16/2003



" Al Limited Video Lottery Retailers

s RECEIPT
Page 2
July 1,2003

ﬁ/@-« ,f/o /J” /704 ; /veﬂ/ AZ@GWM(/"

/M '?‘/ i (7(// = , a limited video Iottery retailer, have Teceived

one or more laminated sheets coniaining the * House Percentages” for my video lottery games. I
undﬁ:rstand that it is my legal duty to post these sheets in my licensed establishment.

%{MJ/ L—«D& L ///@/CL«) : 4//}5/1'47{61&
(51%3111&:} ‘. (/dp(é) , ticense #)




IMITED VIDEO LOTTERY COMPLIANCE INSPECTION feon

L
n M ' Rose Affidavit

LOTTERY EXHIBIT B

%por%maﬂ \/ f“ﬁ"ﬁ"&ra'—@-@ Ciaw LLOO 120K,
LOCAT&I}}I%\&AE‘ 03 | . * [LVL LICENSE NUMBER
" Donna Romeo | \UCKESOM
PERSON CONTACTED AT LOCATION [LOCATION'S COUNTY

. - Limited video Iottery license posted Y%
s _Logic Box sea‘f n'unﬁbe;'s correctﬁléndgebﬁrg M ‘Qfﬂ
3. Lottery control numbers correct and sécure v

s

4. Terminals properly placed and secured

5. Terminals clean with good appearance

6.  Terminals visibly damaged

7. Peréons under the age of 21 playing terminais

8. Persons under 21 present in immediate area of the machines
9. Persons visibly intoxicated playing terminals
10.  Are games visible by persons under 21 -
11.  Personnel appear to be signing logbooks
19, "Caution" Gamb!ing'sign posted

13, 1-800- Stickers affixed to each machine
14, Are the odds or house percentages posted

15. Security cameras working & positioned properly
16 g retailer displaying LVL advertisement

7. Games visible from outside the establishment

NO
—

L
L

(W
e
L

18.  Name of CCTV recorder K@&Cﬁiﬁ.@

Comments:

ONACNDY

WVL Security

Form D8-3(REV) 06/16/2003



ﬂve,\l_lMlTED VIDEO{LOTTERY COMPL!ANCE INSPECTION

LOTTERY o . 1,

@M“W\ W@@%@w@w ffémaoa
1LV LJCENSE NUMBER

DATE C&fg O% | \h ‘

ol T 2l s CJX,S@P\,

] =/
| PER;%@WO CIED AY Eo‘cméﬂ“’ /LOCAT!ONSCOUNTY

: YES NO
1. Uimited video lottery hcense posted . , . e
2. Logm Box seai numbers correct and seuure | | L:_ —
3. Lottery control numbers correct and secure _M_V_‘_ o
4, ‘Termfna!s properly placed and secured q__lim .
5. Terminals clean with good appearance __mi_ _,____,.
6. Terminals visibly damaged o T
7. Persons under the age of 21 playing terminals o -
8.  Persons undér 21 present in immediate area of the machines o -
9.  Persons visibly intoxicated playing terminals . — __:;
10, Are games visible by persons under 21 o o
11.  Personnel appear to be signing logbooks -
2. "Caution” Gambling sign posted "
13.  1-800- Stickers -af'ﬁxed to each machine b
14.  Are the odds or house percentages posted -
15. Security cameras working & positioned properly z :
8. s retailer displaying LVL advertisement o 7
‘ ~

7. Games visible from outside the establishment Z@

18. Name of CCTV recorder

Comments:

DU D) Gl

WVL Security

Form DB-3(REV) (6/16/2003



All Limited Vides Lottery Retailers
Re:-RECEIPT

Pege 2

July 1, 2003

‘ ‘ ‘ Spop.'{‘boﬂ&!q .
I, {/ ’)M//za/f' a limited video lottery retax]er have received

one or more laminated sheeis containing the “House Percentages” for my video lottery games. I
understand that itis my legal duty to post these sheets in my licensed estab]zshment

ﬁ%’w 7%—;?%%’ -"-”75//%;3— A/ (017 42

(s:gnamr@,; ' (d’ate} (license #)




f{g@_\UMITED VIDEO LOTTERY COMPLIANCE INSPECTION
Rose Affidavi ‘ o
RS S

LOTTERY

Muwiberrys< JFA-AIR- CoUtEY , LROO 1O (o
LOCATION NAME | / LVL LICENSE NUMBER
903
DATE . o ‘
Do Gendayg. JEENYE2)Icea)
PERSON CONTACTED AT LOCATION) /LOCATION'S COUNTY
YES NO
1. Limited video lottery license posted A _
g Logic Box seal numbers correct and secure - © : ' Nla- o
3. Lottery control numbers correct and secure v
4. Terminals properly placed and secured v
5. Terminals clean with good appearance ' v’
6.  Terminals visibly damaged - Vv
7. Persons under the age of 21 playing terminals ' v
§.  Persons under 21 present in immediate area of the machines v
9. Persons visibly infoxicated playing terminals v
10.  Are games visible by persons under 21 v
11,  Personnel appear to be signing logbooks N[ﬂ N
19 "Caution" Gambling sign posted v
13.  1-800- Stickers affixed to each machine , _ e
14. Are the odds or house percentages posted Yo
15, Security cameras working & positioned properly e
6. s retaiter displaying LVL advertisement ' v
1. Games visible from outside the establishment Vo
18.  Name of CCTV recorder B %@‘QOM

Comments:

Modats (g an

WVL Security

£

Form DB-3(REV) 08/16/2003



WIMITED VIDEQ LOTTERY COMPLIANCE INSPECTION
FGHA) .

LOTTERY

MM,D-QJVLLW

LOCATE&N NgAE

DATE

v 0/‘“"“«*1/4 N J

Tele}

%ﬁ%%;%%@?—%@”
1 {VL LICENSE
N"T) Q@}@h

NUMBER

P RgYN C@WACTED AT LOGATION

ILOCATION 'S COUNTY

YES NO
1, . Limited video lottery license posted L/’ o
2. Log'ic Box .s"éa__! VﬂU.i.‘}’leif'S correct amd‘s.ecure ' ____{/__ : __M -
‘3. Lottery control numbers correct ahd secure | __,:/____ | ..4._,__.
4. Terminals preperly placed and secured ____/ o
5.  Terminals clean with good appearance o L
6.  Terminals visibly damaged o __V_/_
7. Persons under the age of 21 playing terminals e W_‘/__
8, Persons undef 21 present in immediate area of the machines v
g, Persdns visibly intoxicated playing terminals | v
10,  Are games visible by persons under 21 v
11,  Personnel appear to be signing logbooks v
19 "Caution" Gambling sign posted v’
13, 1-800- Stickers affixed to each machine v
14, Are the odds or house percentages posted v
15, Security cameras working & positioned properly 7 o
6. s retailer displaying LVL advertisement e v
1. Games visible from outside the establishment o m_‘{_
18.  Name of CCTV recorder | ‘QLMQQJ

Comments:

' W\'% M/Q\Et @A 9;?

WVL Security

Form DB-3(REV) 0616/2003



All Lémiled Video Lottery Retailers _ . ’
Re: RECEIPT ' * : | 4 \\ '

Page 2
July 1, 2003

,Cp//&»f J C;enfﬂt/
1, . a limited video lottery retailer, have received
one or more laminated sheets containing the “House Percentages” for my video lotiery games.
understand that it is my legal duty to post these sheets in my licensed establishment.

(st (date) . (license #)



SR LIMITED VIDEO LOTTERY COMPLIANCE INSPECTION

R m EXHIBIT D

LOTTERY - |
(%abbqé' %%%%%@%%ﬁb (Loo1ol G

LOCAT[O‘N&A% | O&_'% | / LVL LICENSE NUMBER |

Y Romer' 7. . Ja ko om

PERSON CONTACTED AT LE)X)AT!ON / LOCATION'S COUNTY

1. . Limited video lottery license posted | %E7S’ ;_i“‘"om
2. L.dgic Box seal hun‘lber's”’c.;orrect and Sectjr-e -7 o M mm_
3. Lottery contrbi numbers correct and secure | __\f:_ o
4. Terminals proberly placed and secured _m_},_/_ .
5. Terminals clean with good appearance ___\/; -
6. Terminals viéibly damaged o _H..:_/_
7. Persons under the age of 21 playing terminals - L
8. Persons under 21 present in immediate area of the machines - v
9.  Persons visibly intoxicated playing términa!s - _%_Z;
10.  Are games visible by persons under 21 o v
11, Personnel appear to be signing logbooks N Pf .
12, "Caution" Gambling sign posted T -
13.  1-800- Stickers affixed to each machine | R o

14, Are the odds or house percentages posted " _
15. Security cameras working & positioned properly ;;_ :
6. s retailer displaying LVL advertisement | N v
L

7. Games visible from outside the establishment

18. Name of CCTV recorder %OQC@:‘LQ

Comments:

o

i IVREON

WVL Security

Form DB-3(REV) 06/16/2G03



IMITED VIDEO LOTTERY COMPLIANCE INSPECTION

: L
Q’V{S?\ ¥
RWA W}h"’?p Ty -

LOTTERY T o
/Ql)&bbw ' p - LISARAR-0034G | LROOIB(
LOCATION NAME IABCA LICENSE NUMBER ™ 71 VL LICENSE NUWBSER
Q.12 D& | : ‘

p i /w/% A Ldz//u/sj

JA Jeo Om

PERSON CONTACTED AT LOCATION

1. Limited video lottery license. posted XE}
2. _oglg E%ox seal numbezs correct and secure wk;jﬁ}w
3. Lottery control numbers correct and secure ___i__
4. Terminals properly placed an.d secured _i
5. Terminals clean with good appearance v
6.  Terminals visibly damaged H____
7. Persons under the age of 21 playing terminals _ —_—
8. Persons under 21 present in immediate area of the machines e
9. P_ersdns visibly intoxicated playing terminals -
10.  Are games visible by persons under 21 o
11, Personnel appear to be sighing logbooks _ﬁ%—}_
12, "Caution" Gambling sign posted e
13.  1-800- Stickers affixed to each machine N
14. Are the odds or house percentages posted v
15 security cameras working & positioned properly z
18 s retailer displaying LVL advertisement —
17 Games visible from outside the establishment . e
18.  Name of CCTV recorder ;{[\u\ﬂm\
Comments:

/LOCATION'S COUNTY

n

T (e

M

- WVL Security

Form DB-3(REV) 06/6/2003



08/28/2008 11:31 FAX 304 558 8637 WV LOTTERY SECURITY 001

All Limited Video Lottery Retailers
Re: RECEIPT

Pags 2

Juiy 1, 2003

—r————

L Q @)Q‘) (, ] , 2 limited video lottery retailer, have received
one or more laminated %ccis containing the “Housc Percentages™ for my video lottety pames. [
understand that it 1s my legal duty to post these sheets m my licensed establishment..

ﬁ»@ﬁ{/ﬁ//{iﬂ bl G.2903 i,{%@oi@ (0 <

(SIgnamre (date) : (license #)




Lottery Com:

mission and John C. Mus
“Submission of Rebuttal Evidence b

CERTIFICATE OF SERVICE

L, Johnny M. Knisely II, one of counsel for the Respondents West Virginia

vy Respondents

grave, certify that service of the foregoing

The West Virginia Lottery

Commission and John C. Musgrave” was made this 30™ day of September, 2003, by

placing true and cotrect copies thereof in the United States

Mail, addressed as follows:

Stephen B. Farmer, Esq.
Farmer, Cline & Arnoid, PLLC

- second Floor, 7 Players Club Drive |

2.0.Box 3842 -
Charleston, WV 25338

Robert P. Fitzsimmons, Esq.
Fitzsimmons Law Offices
1609 Warwood Avenue
Wheeling, WV 26003

William Herlihy, Esq.

Spilman Thomas & Battle

300 Kanawha Boulevard E.
- Charleston, WV 25301

Larry Harless, Esq.
Route #2, Box 186C
Cottageville, WV 25239

Vincent Trivelli, Esq.

The Calwell Practice, PLLC
178 Chancery Row
Morgantown, WV 26505

Stuart Calwell, Esq.

The Calwell Practice, PLLC
405 Capitol Street, Suite 607
P.O.Bex 113

Charleston, WV 25321

Katherine A. Schultz, Esq.
Senior Deputy Attorney General
State Capito! Complex

Building 1, Room 435
Charleston, WV 25305

Rudolph L. DiTrapano, Esq.



Sean P. McGinley, BEsq.

Richard S. Han, Esq.

DiTrapano, Barrett & DiPiero, PLLC
604 Virginia Street, Fast '
Charleston, WV 25301

Thomas P. Maroney, Esq.
Thomas P. Maroney, L.C.
608 Virginia Street, Rast

Charleston, WV 25301

Lowis S. Southworth, II, Esq.

Wendel B. Turner, Esq.

Jackson Kelly PLLC

P.O. Box 553

Charleston, WV 25322-0553

Thomas A. Heywood, Esq.

Bowles Rice McDavid Graff & Love, PLLC
P.O. Box 1386 _

Charleston, WV 25325-1386

Richard E. Boyle, Jr., Esq.
Kay, Casto & Chaney PLLC
1600 Bank One Center
Charleston, WV 25301

Roger D. Hunter, Esq.
Neely & Hunter

159 Summers Street
Charleston, WV 25301

Nancy E. Trudel, Esqg. '

West Virginia High Technology Consortium Foundation
1000 Technology Drive, Suite 1000

Fairmont, WV 26554 ,

Y %

/ Q@nny M. Kaisely 11




