- FAYETTE COUNTY CIRCUIT COURT,

' BEFORE THE WEST VIRGINIA SUPREME COURT OF APPEALS
' AT CHARLESTON |

CHARLOTTE PRITT,
Petitioner,
vs.. . No:

HON. CHARLES M. VICKERS, JUDGE,

Rg:spondent._ |
| PETITION FOR WRIT OF PROHIBITION
Charlotte Pritt petitions this Court looking once égain for justice. AH she wants is a
full, fair and open tfial. She has been denied this by Judge Vickers who first wrbngfully' granted
Summary J udgmént and has, since this Court éent the case back for jury trial, denied Plainti‘ﬁF the
right tb discovery, haé now wrongfully denied Plaintiff the opportunity to éail expert witnesses
a/tnd_has aﬁuscd its discretion by refusing to enter a Scheduling Order, alt of which has resulted in
gross prejudicial mismanagement lof the case by the Court to the detriment of Plaintiff, . |

Wherefore your petitioner prays that this Court suspend its rules and hold an immediate

emergency hearing, stay the trial date of June 9, 2003 and appoint a special Judge to hear this

case and issue an appropriate and complete Scheduling Order with a trial date as soon as

practicable.
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- By Counsel
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BEF ORE THE WEST VIRGINIA SUPREME COURT OF APPEALS
AT CHARLESTON '

CHARLOTTE PRITT,
Petifioner,‘
Vs, - . | - NO:

HON. CHARLES M. VICKERS, JUDGE,
" FAYETTE COUNTY CIRCUIT COURT,

Respondent.

MEMORANDUM OF LAW IN SUPPORT OF.
PETITION FOR WRIT OF PROHIBITION

L _INTRODUCTION

This Coﬁrt revc.r'sed the lower Court’s granting of Summary Judgment in this case and
remanded to the'Fayétte Couﬁt’y Circuit Court the case for jury trial. Plaintiff’s efforts to.obtain a
fair jury trial have be.en completely ffustrated by Judge Vickers’ fail_ure to properly manage the
case resulting in reversible efror which requires prohibition.-

II. STATEMENT OF ERRORS

1. The lower Court has arbitrary and capriciously granted Defe.nd'a.ﬂts Motion to Strike
Plaintiff’s Rule 26(e) Supplemental Disclosure of Expert Witnesses with the result that Plaintiff
exert w ltnesses have been excluded from testifying..

2. The lower Court has refused to ailow Plaintiff to depose the Defendants’ expert
witnesses guaranteeing trial by ambush. |

3. The Jower Court has refused to enter a Scheduling Order pursuant to .Ruie 16 which

results in a gross mismanagement of the subject case to the extreme detriment of Plaintiff. -




4. By striking Plaintiff’s Rule 26(e) disclosure and mismanaging the subject case by
refusal to enter a -Scheduling.Order, the lower Court has clearly committed reversible error
warranting prohibition.

II. _ DISCUSSION

A.  The lower Court has arbitrary and capriciously granted Defendants Motion to

Strike Plaintiff’s Rule 26(e) Supplemental Disclosure of Expert Witnesses with the result that

- Plaintiff expert witnesses have been excluded from testifying.
“Under W.Va. R. Civ. P. 26(6)(4)(A)(i), a party 1s required to disclose to another
party the identity of persons whom that party intends to call as expert witnesses at
trial only when that party has determined within a reasonable time before trial
who his expert witnesses will be. Syllabus Point 3, Michae! v. Henry, 177 W.Va.
~ 494,354 S.E.2d 590 (1987)” '

Defendants would have us believe that a “Joint Motion™ entered by the Court on
November 17, 1998, (attached as Exhibit 1.)' that related only to Defendants’ efforts to present a
Motion for Summary Judgment, would be an absolute bar to Plaintiff’s disclosure of the identity
~of expert. witnesses under Rule 26, In short, Defendants contend and the Court has ruled that
Plaintiff was required to identify her expert witnesses more than four years before the June 9,
2003 trial date. This is clearly erroﬁeous_ and inconsistent with the West Virginia decisions on
the que:stion.

In the decision ofMicha._'el V. Henry, 177 W.Va. 494, 354 §.E.2d 590 (1987) Justice
Neely, in reference to Rule 26, stated:

“The great majority of courts that have construed this rule agree that expert
witnesses need not be identified until the later stages of discovery, See Juckson v.
Kroblin Refrigerator Express, Inc., 49 F.D.R. 134, 135 (N.D.W.Va. 1970) and

cases there cited; Anmot., 19 A.L.R.3d 114 (1968). The Advisory Committee
Note dealing with Rule 26(b)(4)(A) of the Federal Rules of Civil Procedure states

5



in pertinent.part: “Discovery is limited to triél witnesses, and may be obtained
- only at a time when the parties know who their expert witnesses will be. 48
- F.RD. 487.at 504.” - ' '
In t.hé.Mz'chael case, a Writ of Prohibition was granted by the West Virginia Supreme
Cqurt which prohibited Berkley Circuit Judge Patrick G. ﬁenry III.from requiring Michael, the
plaintiff, to disclose expert witnesses Before he could coﬁduct discovery of the defendants expert
witnesses. Thus prohibiﬁon lies in 'q'ue-stions ofthi'é nature.
In third syllabus of the Michael deciéioﬁ, the Court reiterates that under Rule 26, “A paﬁy
is requifeci to disclose to another party the identify of persons whc;m that party intends to call as

expert witnesses at trial only when the party has determined within a reasonable time before

trial who his expert witnesses will be.” (Emphasis provided). Surely, disclosing to Defendants'

the identity of Plaintiff’s expert witnesses three months and nineteen days before the trial date is

“within a reasonable time before trial”..

.At the conference with the Court on F ebruary 21, 2003, the Court macie it cleér_ that it
was following the “shall” langnage in Rule 16(b) with the Order of J anuéry 28, 2003 but the
Couft appeé.rs to heivé decided to do nothing further under Rule 16(c) since the language for that
paragréph of the rule is “may”. At this conference, the Court informally denied Plaintif's
request fér a ;‘Tfial Scheduling Order” although no formal.ord‘er had been entered. This was a

_clear abuse bf the Court’s discretion. A case of this nature requires effe_ctive managelﬁent by the
Court. .

Plaintiff supplemented its expert disclosures on Februafy 20, 2003 (attached as Exhibit 2)

! The 'Céurt apparently thought that this should be an informal conference and conversed
with the parties” attorneys at Counsel table rather than from the bench or in chambers. The
result, there is no transcript of this hearing.



and now the Court denies Plaintiff the right to call said witnesses. The Court is clearly in error
relying on a stale pre-remand schedule that apph'ed oaly to summary judgment proceedings.

B The lower Court has refiised to allow Plaintiff to depose the Defendants expert

witnesses guaranteemg tnal by ambush

In its Pre_—Triel' Order (attached as Exhibit 3}, the Court derried Plaintiff the right to
depose Defendants’ experts..- The Court referenced to the. 1-28-03 Order (attaehed as Exhibit 4)
Wh_ich never established a discovery schedule and stated.that discovery was set by the Order
dated November 17, 1998. The “Order” of November 17, 1998 (attached as Exhibit 1),

' 1ncorporated the parties Jomt motlon which addressed discovery before the Court granted
Summary J udgment

- The effect of the lower Court’s ruhng IS to preclude alt dlscovery after May 15, 1999,
four plus years before trial.

Because Judge Vickers refused to allow any discovery after this Court reversed the
Summary Judgment, counsel wrote the counsel f01 Defendants on April 17, 2003 (attached as

Exhibit 5) and _requested a cooperative disc_overy schedule by agreement.

Defendant’s response of April 22, 2003, (aftached das Exhibit 6) typical for a Washington,

D.C. lawyer, was that we were sunk because we didn’t depose four years earlier.
Judge Vicker’s encouragement and cooperation in Defendants’ intransi gent position on .

discovery creates an absurd result requiring trial by combat,

It is clearly reasonable to conduct discovery after reversal of Summary Jud gment in order

to satisfy this Court’s mandate for a jury trial. The Court’s ruling on this matter must be

prohibited. This inaction is not proper management, it is gross mismanagement.



‘C.  The lower Court refused to enter a Scheduling Order pursuant to Rule 16 which

resulted jn a £ross misnianawr_nent o.f the subject case fo the extreme detriment of Plaintiff.
Plamtiff brought before the Court below a Motfon for a Trial Scheduling Order and
Memdrandum in SU.ppOIIT thereof, which was noticed for hearing oﬁ January 13, 2003 at 11:00
a.m. Sai'd Motion is a “speaking” M_otion.a_nd in.cludres Exhibits subborting it '(attac.hed as
Exhibit 7). | |
| During a szﬁary 10 phone cénferénce,_it became apparent that Defendants contended
that a “Joint Motion for Entry. of Discovery Schedule”, granted by the Court on November 17,
1998, should be treated as a Rule 6 “Scheduling Order” and thus preclude Plaintiff from seeking
~aRule 16 “Scheduling Order”, | - | -.
| Eianﬁiﬁétion of .the “Joint -Motion”, subsequent cérrespondence between the parties (see
Iet’fer dated June 21 1999 from J ason Levine, (attaciled as Exhibit 8) and a subsequent
“Scheduling Order” daied July 9, 1999, (attached as Exhibit 9) reveals that their contention is
without merit. This Joint Motion in né way resembles a Rule 16 “Scheduiing Order”. Further, it
was not the product of a scheduling conference as réquired by_Rule I6(b):
“ 16(b) Scheduling andpldnning. — Except in categdries ofé.ctions exempted by
the Supreme Court of Appeals, the judge shail, after consulting with the
attorneys, for the parties and any unrepresented parties, by a scheduling
conference, telephone, mail or other suitable means, enter a scheduling order. .
.”(Emphasis provided). - |
On the o_ther'ha.nd, the July 9, 1999 “Scheduling Order” perfectly meets the criteria as a
Rule 16(b) “scheduling order” in that it was the product of a télebhonic confere.nce betweén the

Court and the parties ont May 28, 1999. It is entitled “Scheduling Order” and it sets the trial date

as provided by Rule 16(b)(4),



The obvious conclusion that the July 9, 1999 “Scheduhng Order” is a schedulmg order”
is supported by remarks in a letter dated June 21, 1999 from Defense Attomey Jason Levine
wherein he stated:

“Preliminary Scheduling Order that includes only those subjects we discussed
with Judge Vickers and can be supplemented later should this case survive
summary Judgment ? [Empha31s provided].

The “J omt Motion” was an agreement between the parties to expedite the proaress of case
and related only‘ to the Defendants"Motion fer Summ’atry Judgment®. The summary judgment -
did ﬁot survive. This “J oitlt Motion” not only exhired after the summary judgment was fully
processed but it was abrogated by the demal of the Summary Judgment by the West Vtrglma
Supreme Court. Defendants should not be al]owed to dlsavow their representation that the “Joint
MOUOI’I 'was to aecemmodate the Summary Judgment proceedings.

In regard to the J uly 19, 1999 Scheduling Order, this Order goes into effect when and “if
defendants’ pending motion for summary judgment is detn’ed.” It is not conditioned on denial by
the Circuit Court but conditioned on detliat generally. The West Virginta Supreme Court has :
denied the Summaty Judgment and mandated that the case be tried to a jury.

Plaintiff’s effort to obtain a “Schedulmg Order” was merely an effort to comply
with the July 19, 1999 “Schedulmg Order” and get the parties and the Court to honor that
Order. |

The continuing effort by Plaintiff to obtain a trial scheduling order is demonstrated by the

? See State of West Vir rginia ex rel. Jack Crafton v. Honorable Robert Burnside, 207
W.Va. 74, 78, 528 S.E.2d 768, 771 (Feb. 2, 2000) “A stipulation of counse] originally designed
to expedite trial should not be rigidly adhered to when it becomes apparent that it may mﬂlct a
manifest injustice on one of the contractmg parties.”
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record.. Contemporaneously with the J uly 19, 1999 “Scheduling Order-” Plamtiff attempted to

get a more complete scheduhng order The next effort was in April of 2000 and agam on August -

27, 2002.
Defendants. ﬁ_l_ed their “Opposition” to the Motion by Plaintiff. Defendants “Opposifion”
| was (1) without mel.‘it., (2) ignered and did not respond to the compeliing r.easone for a Trial |
- Scheduling Order as set foﬁh_ in Plaintiff's Moﬁon, (3) misinterprets the'NoveIﬁber 7,1998 ] oinf
Motion, (4) ignores the Co_urt’s Scheduling Order that was entered on July 9, 199§ and (5)
erroneOUSly r_eports a reling by a Court on Febmary 13, 2002 to the effect that Plaintii’f “may not
Te-open dxscovery and name new witnesses unless and unt11 the Court grants her Ieave to do so.”
7 Plamtlff is unaware of any ruhng prior to the Pre- Tr1al Order that prohibited Plaintiff from

naming new witnesses. The Pre-Trial Order wrongfully did so.

D. By striking Plaintiff's Rule 26(e) disclesure and mismanaging the subject case by

refusal to enter a Schedulineg Order the lower Court has clearly committed reversible error

warranting prohibition.

The Court has now refused to allow discovery or w1tness supplementa’non and has grossly

mISmanaged this case to the point of absurdity. Ms. Pritt cannot get a full and fair trial.

CONCLUSION

Wherefore, Charlotte Pritt prays for a rule to show cause, stay of the trial now scheduled
for June 9, 2003 and a new Judge to be appointed who will be directed to implement a full
Scheduling Order allowing for proper discovery.

Petitioner requests that this matter be expedited end that the rules be suspended so she

can get as earIy a trial as possxble o
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VERIFICATION

IR Charlotte Pntt bemg first duly sworn says that the statements made in the PETITION
FOR A WRIT OF PROHIBITION and MEMORANDUM OF LAW IN SUPPORT OF

| PETITION F OR WRIT OF PROHIBITION, are true.and correct upon infbm"lation and be]ief.

C/Lé&&um/ 7@%

CHARLOTTE PRITT

STATE OF WEST VIRGINIA

COUNTY OF }{w(mmg . TO-WIT:

Taken, subscribed and sworn to before me this fﬂz day of ﬂ?@u B , 2003,

| My commmission expires f‘r’ h{()ﬁ&,ﬁ ; [ RO

M O Teored

Notary Public |

QFFICIAL SEAL o
- NOTARY PUBLIC
STATE OF WEST VIRGINIA,
TRACY D, JONES
117 HIDDEN COvVE CRIVE
SCO'IT DEF'OT WV 25560
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