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Respondent.

The Petitioners, State of West Virginia ex rel. its Cities of C‘ harleston and Huntmgton and

its Counties of Ohio and Kanawha, West Virginia (“Petitioners™), by and -th_i:ough.counse]_,

respectfully petition this Honorahle Court for a Writ of Mandamus. In support of this Petition, -

Pefitioners state as follows:
L fARTIES-
The Petitiozw_'s.are cities and c_dmties, of the State of West Virgima who are entitied to
receive funds for specific economic development proj.ects duly certified by the Wesl Virginia

Economic Grant Committee pursuant to W.Va. Code § 29-22-18a(d) (2003) from the sale of revenue



bonds which the West V irginiaEconomjc Development Authority is required to issue pursuant to
W.Va. Code § 29-22-18a(d)(1) and Executive Order 19-03, executed by the Govemor of West

Virginia on August 20, 2003.

The Respondent, the West Virginia Economic Development Authority, is a public

" corporation and government instrumentality created by statute. Pursuant to W.Va. Code §29-22-
18a(d)(1), “the Economic Development Authority . . . shall, by resolution . . . and upon the direction

of the Governor, issue revenue bonds of the Economic Development Authority . . . to pay for all or

a portion of the costs of constructing, equipping, Improving or maintaining projects.” On August

21, 2003, the Governor, by Executive Order 1 8-03, directed the Economic Development Authority -

to issue revenue bonds pursuantto W.Va. Code § 29-22-18a(d){1}. On August 21, 2003, the West
Virginia Economic Developmerit Authority voted 8-1 to refuse to exercise its non-discretionary duty

to issue the revenue bonds, citing potential constitutional challen ges to three Acts of the Legislature

as grounds for its refusal, thereby creating the potential for irreparable harm to the Petitioners. It is _

from this refusal to perform a non-discretionary affirmative act that Petitioners’ challenge arises.

11, ISSUES PRESENTED

Al Whether the Racetrack Video Lottery Act, W.Va. Code § 29-22A- 1, et seq. is-

 constitutional onits faceasa lo’ttery Which is fegﬁ].ated, operated, owned and controlled by thé Stg_lé
OfWest Virginia, in accordance with Asticle ‘v’I_‘, 5} 36 of the Wesi Vil.‘gima -Const.ituti@.

B _ Whet_her the Limited Video Lottery Act, W.Va. Code | § 29-22B-1, et seq. is
constitutional on its face as a lottery whjoil 18 regulated, oﬁerated, OWJled aﬁ& cdnt.{:olled by the State

of West V irginia, in accordance with Article VI, § 36 of the West V irginia Constitution; and

I~



C. Whether the State Excess Lottery Revenue Fund created by W.Va. Code § 29-22-
18a(d}, as amended, is constitutional because it does not violate the separa.ﬁon of powers clause of
the West Virginia Constitution and it does not impropeﬂy’delegate the Legislature’s powers toan

administrative agency.

HIL RELIEF REOUESTED
WHEREFQRE, becau__sg the Resp-ondem was without statutory or t:oﬁsti tutional authority fo
1'6:[:1186 o Iﬁonoi‘ the Govemnor’s Executive O1‘de1‘ No. 19-03 by refusing to issue revenue bo:nds' and
because this decision was arbitrary, capricipus and constitutes a clear violation rc:)f its non-
discfeﬁonary legal duty, and because there is no other adequate z;emedy at law, Pet_itionefs seek a
Writ of Mandamus holding; |
(2)  That the Racetrack Video Lottery Act, W.Va. Code § 29-224-1, et
&g is constjtutidnal on its face as a lottery _Which is_;:egulated,
operaled, o.Wﬁed and coﬁtro]led by t.he-State of West Virgi_ﬂia,.inr
a.cbordan.ce with Article VI, § 3'.6 ._of the West \/irginia Constitution;
(o) That the Limited Video Lottery Act, W.Va, Code §29-22B-1, ef seq.
1s constitutional on its face as a lottery which is regulated, o]Je_ra_ted,
owned and contro ]_1¢d by the Stz_tte of West V irginiﬁ_, n acco,rdénce
with Article VI, § 36 of the West Virginia Constj,tution;'
(c). That the State Excess Lottery Revenue Fund created by W.Va. .Co'de
§ 29-22-18a(d), as amgnded, 1s consfitutionai because 1t does not
violate 't:h_e sepa:u:.ation of powers c]duse of the West Virginia
Constitution and 1‘[ does not delegate the Legislature’s powers to an

administrative agency; and |
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(d) That a Writ of Mandamus shall fie in favor of Petitioners orderin g

Respondent to issue the revenue bonds as directed by the Governor

_ forthwith,

In closing, Petitioners request oral argument on this position pursuant to Rule 12 of the West

Virginia Rules of Appeﬂate Procedure. Petitioners also 1especifu]1y direct this Court’s attention to -

the Memmcmdm'n of Law 1n Support of its Pe{mom Should this Com‘t issue a “Rule to Show

Cause,” a list of tho.se persons and/or entities to be served has been submitted with this Petition, as

required by Rule 14(a) of the Rules of Appellate Procedure. Finally, Petitioners respectfully direct

“this Court to their Motion for Expedited Consideration Due to Exigent Circumstances, which is

subnutted with this Petition,

o
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DOCKET NO.

IN THE SUPREME COURT OF APPEALS OF WEST VIRG.INIA:

STATE OF WEST VIRGINIA EX REL.

ITS CITIES OF CHARLESTON AND
HUNTINGTON AND ITS COUNTIES

OF OHIO AND KANAWHA, WEST VIRGINIA,

Petitioriers,
V.
WEST VIRGINIA ECONOMIC
DEVELOPMENT AUTHORITY,
a public corporation,
Respondent.
, MEMORAN‘DUM OF-LAW’ AND CITATION

OF RELEVANT AUTHORITIES IN SUPPORT OF
' PETITION FOR A WRIT OF MANDAMUS

TO: THE HONORABLE JUSTICES OF THE SUPREME
' COURT OF APPEALS OF WEST VIRGINIA:

The City of Charleston, the City of Hmﬁington, Ohio Comﬁy and Kanawha County, West
Virginia (.“_Pe['itioners”), by and throu gh their counsel, petition this Court, pursuaﬁt to Artic]e VIII,
- §3ofthe Constitution ofWest Virginia and W.Va. Code §51-1-3, to issuea Writ ofMandamus to
éom peI_ the West Virgi.niz\t. Economic Development Authority (“Respondent”) to issue revenuebonds
as mandated by WV'# Code § 29-22-18a(d) (2003) in order to finance certified ccondmie
development projects throughout the State of West Virginia, and particui_ar'ly cef:tiﬁe.d économic
development pro_]'ects sponsored'by the Petitioners. |

| On August 1, 2003, Greenbri el County C itiZ'E‘-DS Agai__nst'_Gamb]in g -a_nd Kanawha County
Citizens Against Gambling served notice upon the West Virginia Lottery Commission that a Civil -

Action will be filed which will put into question:




Whether video lottery games conducted pursuant to the prov 1sions of
W.Va. Code § 29-22A-1 ef seq. (the Racetrack Video Lottery Act)
and W.Va. Code § 29-22B-1 ef seq. (the Limited Video Lottery Act)
are prehibited by West Virginia Constitution Article V1, Section 36,
which provides; “The Legislature shall have no power to authorize
lotteries or gift enterprises for any purpose, and shall pass laws to
prohibit the sale of lottery or gift enterprise tickets in this state;
except thai the Legislature may authorize lotteries which are
regulated, controlied, owned and operated by the State of West
Virginia in the manner provided by general . . . 7

The threatened litigation will assert: (1) that video lottery games conducted by the West
Virginia Lottery Commission are not sufficiently regulated, controlied, owned and operated by the
* State of West Virginia to fall within the exception to the constitutional prohibition of lotteries: aid

(2) that video lottery games conducted by the West Virginia Lottery Commission are not lottery

games at all and are, therefore, prohibited under other applicable West Virginia law. -(Exhibit A). -
Moreover, the Governor has, by Executive Order dated August 21, 2003, issued purs uant to W.Va.

Code  §29-22-18a(d)(1) directed the Waest \'/j__rginia' Economic Development  Authority

("Development Authority™) to issue revenue bonds based upon the Economic Development Grant
Committee’s certifications of certain government sponsored economic development projects on

- August 20, 2003, -(_Exhi_ljit_ B). Portions of W.Va. Code § 29-22-18a(d) were previously found to

be unconstitutional by this Court in State ex rel. West Virginia Citizens Action Group v. West

Virginia Fecononmic Deve[opmen.r.J4L£r]7.01':3t;]."Gmmf Committee, 580 S.E.2d 869 (W.Vé. 2003). This

£ tla

slatute was subsequently amended by the West Virginia Legislature in a Special Session, but the

13 Ry g

Development Authority has expressed uncertainty as to whether the statute, as amended, conforms

with this Court’s directives.
" Asaresult of these issuss, the Development Authority has refused the Govemor’s directive

to issue any bonds because it has determined that it is impossible to successfully market any bonds

3
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mandqted by statufe which are to be repaid from the revenue stream ffom West V'il'gin'igt Lottery
Commission video lottery games.'

The Petitioners s.ub.mit that theARespondent should be compelled to issue the revenue bogds,
pu.rs'uant to sfatute, because both the Racetrack Video Lottery Act_, W.Va. Code § 29-22A-1 et seq.

and the Limited VLdeo Lottery Act, W.Va. Code §29-22B-101 et seq. are consutulmm Moreover,

. the Stale E\cess Lottezy Revulue Fund Statute, W.Va. Code § 29-22-18a(d), as amended, is

constitutional. Additionally, i_|1 order to ensure t.hat the time sensitive economic development

opportunities currently available to the Petitioners do not disappear due lo lack of timely funding,

the Petitioners request an expedited review by this Court. In the absence of expedited review and

this Court’s granting of the Petition, the Petitioners will suffer irreparable harm.

1. SUMMARY OF ARGUMENT

A. This Court Should Compel the West Vir ginia Economic Development Authority

to Issue Revenuc Bonds, as Required by W.Va. Code § 29-22- -18a(d), Because:

Both the Racetrack Video Lottery Act, W.Va. Code § 29-22A-1 et seq., and the
Limited Video Loitery Act, W.Va. Code §29-22B-101 etseq., are Counstitutional
on Their [‘ace

This Court must staft with t_he_prem.ise that the Legislature considered the'Constimticn when
it enacted the statutes and did not mtend to violate 1t. State ex rel. Haden v. a!co Awning .cmd

Window Ccup 153 W.Va, 524, 528, 170 S.E.2d ’%6 , 365 (196)) A strong plbsumphon of

'In its regularly scheduled meeting on August 21, 2003, the Development
Authority voted 8-1 to refuse to honor the Governor’s Executive Order. Petitioners have
requested a certified copy of the official Minutes of the Development Autherity’s
- Actions which are not vet prepared. Due to the exigent circumstances of this Petition,
~ Petitioners request that they be permitted to supplement the record with the official
Minutes once they are provided.

()



L L S R P

constitutionaiity attach.es to any act of the Legislature. Syt pt. 1, State ex rel. Appalachian Power
Co. v, C"aure 149 W Va 740 143 S E.2d 351 (1965)

Acldonmlly \vhen the Legisiature acts, it acis as the voice of the people. A leumlatwe
declaration of facts of purpose must be accepted by this Court unless the declaration is clearly

erroneous, arbitrary, or wholly unwarranted. - 7. The strong presumption of constitutionality

increases when the statute is econoniic in nature, as are all three acts at issue. - As such, this Court.

should only set aside the funding mechanism if it is arbitrary and irrational. Verizon W. Ve, v. W. Va.
Bureau of Employment Programs, 2003 W. Va. LEXIS 66 at 92-93. Finally, when considering the

constitutionality of a statute this Court must look solely to the face of the statute, not to any potential

unconstitutional app]ications. [a’.

B. The Racetrack Video Lottery Act and the Limited Video Lottery Act Each

Create a “Lottery” Within the Scope of Ait;cle V1, Section 36 of the West
Virginia Constitution. ’

“Lottély 1s defined undm West Virginia common law as a game where chances are uneq uaf
Jn fcwm of the l\ccpc—:x ofthe g'lme State v. Gmwhan SSW. \/a 092, 48 S.E._2] 0,212 (1904).
It _cons1sts of threc_a el_enmn‘_[s: prize, chance, and conslderatl_on. Syl. Pt 4, Stuze v HL.’.C[SO:."L 128
W.Va. 655,37 S.E.2d 553.'{1946).- Additionally, when determining whether a gamé of Chance isa

lottery, this Comt has cautioned that a court must look to the game Llself‘to determine whether it

*Interestingly, whether one considers a particular form of gaming in West
Virginia to be a lottery or some form of gambling would have significance only if the
activity were not regulated, controlled, owned and operated by the state. In the absence
ol such state control, the activity could be constitutionally pursued if it were determined
not to be a “lottery.” On the other hand, if the activity is regulated, controlled, owned
and operated by the state, it is simply not legally significant whether the activity is or is

ot classified as a “lottery.” This is true because, unlike the constitutions of some states,
the West Virginia Constitution does not prohibit gdmbimu that 1s not a lottery. Lottery is.
a subset o ngmbhngD not all Uamblmv is & lottery.

4
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a game of unequal chances, not merely the name by which itis milea Lor the instruments Lpon which
tis played. Gaughan 48 SE. at 212
Video lottery falls within the scope of the Constitution. Tt is a vame of unequal chzmoes

where it is never possible for the p,layer to beat the house over time. W. Va. Code § 29—2213—9 10.

Addmon’llly the sialutes list the thres elemeuts of a lotter ry — prize, chance, and consideration in the_
ieﬁmtlon ofa video loltely game. [d. The Legislature was aware of the L,onsmunon and common

law when it drafted the statute, and was cz-u-efu] fo stay within the common law definition of

“lottery.” Furthermore, video lottery, as authorized by the statutes, is regulated, controlled, cwned,

and operated by the State of West Virginia which possesses a proprietary interest in the main lo gic

~ boards and rigorously restricts the number and location of video lotlery terminals. fd. Considering
the degree of deferencé owed to the Legislature, au',d the common law definition of lottery as a game
of uneqml chance, v1deo lottery is constltuuonal as it 1s not a clearly erroneous and wholly

unwmmuted apphca‘uon of Article VI, Section 36 oJ the Wpsl Virginia Constitution.”

C. The State Excess LottelyRevenue Fund Stfltute W.Va. Code § 29-22-18a(d), as -

Amended, is also Constltuhoml

Earlier this year, this Court declared portions of the predecessor to W.Va. Code § 29-22-18a
{o be unconstitutional because: 11 vzolated the separation of powels c1ause of the Constitution by
giving the Legislature post- cnactment control over the executive branch; and the Legislature

improperly clcle ated its authorify fo an administrative agency without sufficient guidance or goals.

State ex rel. W V. C itizens Action Group v, W.Va Econ. Dev. Grant Commi., 580 S.'E.’_)d-869 (W.

*Lottery” is defined in W.Va. Code § 29-22A- 3(0) to mean “the pubhc gaming’
systems or games established and operated by the state lottery commission™ and in § 29-
22B-317 to mean “the public gaming systemis or games regulated, controlled, owned and

operated by the state {oltery commission as plowde(_ 1 this article [§ 29-22B-1 et seq.].
and in articles 29-22-1 et seq., 29-22A-1 et seq., and article 29-25-] et seq.”]
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Va. 2003} Ataspecial session of the Leg.islatur.ei, the Leu_islature amended the sta'tu.te to reflect the
Court’s guidance. Now the power to appoint the economic development grant committee hes solely
with the executive bmnch and the Leu1slatu1e has provided a clear p utpose aswell as a list of onls
“and preferved projects. W.Va. Code §29-22-18a(d). Thelefme this Comtshm i find tlllesc statutes
consmﬁtl onal and shoul 1 dissuea wut of mandam us compeihng the Re<:pondem to 1ssue the revenue

- bouds needed to finance Petitioners’ projects,

1. STATEMENT OF THE CASE AND J URISDICTION
Pursuant to Article VI, § 3 ofthu West Virginia ConslltLUon W.Va. Code §55 1-3, and
Rule 14('1) of the Wast Virginia Rules offfppcﬂare Procedure, this Court has onmnwhumsdwtxon

over petitions in mandamus. Mandanus is the traditional remedy used to attack the constitutionality

or validity of a statute. W.Vu. Bd. of Edu. v. Hechfe_r, 180 W.Va. 451, 456, 376 S.E.2d .839, 844

(1988); W.Va. Citizens Action Gf‘OL[p, Inc. v Da!ey,-. 174 W.Va. 299 302, 324 S E.2d 713, 717

{1984). "Moi‘eover, *fhis Court has consistently recognized that 1i1andamus is the prbpel’m.ethod of

testing the legality and conshtuhonahiy of a bond issue before the bonds are actually 1ssued Sraz.‘e

ex rel, C/zcu lesion Blde. Comm 'n. v. D:a[ 198 W, Va 185,191, 475, S E. 2d 6)5 701 (1996) Smier

ex rel. meence v. Polun, 192 W.Va. 629, 635, 453 S.E. 2d 612, 635 (1994); and State ex rel.
Marockie v. W(Igonei-*, 190 W.va. 467, 409, 438 S E.2d 810,_ 12 (1993),

However, because mandamus is an extracrdinary remedy, available only in limited and

exceptional circumstances, this Court has established additio nal guidelines which a party requesting -

mandamus must satisfy, before relief will be granted. State ex rel Charleston Bldg. Comm 'n., 479

S.E-at 701, A writ of mandamus will not issue unless three thin gs coexist:

TR e ey e
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1. A clear legal right in the petitioners to the relief

- sought;
2. A legal duty on the part of the réspondent to do the
thing which the petitioners seek (¢ compel; and
3. The absence of another adequate remedy.

Syl. pt. 2, State ex rel. Kucera v. City of»’fj"’]ree[ing, 153 W.Va. 538,170 8.E.2d 367 (1969). All three

elements coexist here,

First, the Petitioners have a clear legal right to the relief sought. In Stute ex rel. Blankenship

v. Richardson, this Court considered whether claimants under 2 worker’s compensation statute had
aclear legal right sufficient to support a claim for mandanius. 196 W.Va. 726,732,474 SE.2d 906,

912 (1996). It rioted that a petitioner will have a clear legal right to mandamus if the relief requested

would actually affect the petitioner. /d. The Court further explained that the reason for this ruling E

is that “Courts are not co.ns.tit;uted for the purpose of 1lna.ki.ng advisoi'y d@él;BGS or 1jesolvi11g acadeniic
disputes, The pleadings and eviden@ musf present a claim of legal right asserted by one party and
denied by the other béfo_re jﬁ.risdiction ofa suit may be taken.” Id. at Note 8 (citing, Mainella v.
Bé’ard .of Trustees ofPo!.ice_men § P.ens;iom or.Re[:a'ef Fund of C ifyrof Fetivmont, 126 W.Va, 183,
27 'S.E.Qd 48.9, 48'7—88 (.1943). Moreover, where the right éought to be enforced is based upon a
general statute or affects the public at large, 11,1a11_danm§ can be 51‘0ugh’£ by any citizen, taxpayer, or
voler. .S'f'rz.;'rh v. State Bd. of Edu., 170 W..Va. 593, 590, 295 'S.E.Zd_ 680, 683 (198'2).

This is not an academic dispute or request for an advisory opiniori. The Petitioners have a
clear legal right to the relief they are seeking. E irst, the right they eue seeki_ﬁg to enforce is a pubiié
one, as the Legislatui‘e has declared it to ben the publifz good to finance leco.nomic development
projects, capital improvemeit proj eéts, and infrastructure in order to promote ¢00110mic
devéiopment i West Virginia. W.Va; Code § _29—.2248-;1((1} (2003). Adcliﬁbn,a]ﬁy, the Petitioners
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have a clear legal right to this relief because economic development projects affecting Petitioners

have already been certified by the Economic Development Grant Comimittee to receive mouney from

sale of the bonds at issue. This mofu'ey is urgently needed by the Petitioners in order to begin

construction on their econemic development projects for the benefit of their communities. They

“have aclear, legal right to the nioney_provjde’d by the bonds, butthey cannot exercise this right until

the Respondent issues the bonds. Therefore, Petitioners clearly meet the first prong they must

satisty before this Court will hear their petition for mandamus.

The second requirement is also met by the Petitioners, because the Respondent has a non- -

discretionary iegal duty to issue the bonds upen direction by the Governor. The principle that

mandamus 1s a proper procesding by which to require a public official to perform a non-

discretionary legal duty is well established in West Virginia jurisprudence. State ex rel. Simith v.

Kelly, 149 W.Va. 381, 385, 141 S.E.2d 142, 145 (1965); see also, State ex rel. McGraw v. Buyton,

212 W.Va. 23, 569 S.E.2d 99 (2002); see also, State ex rel. W.Va. Hous. Dev. Fund v. Waterkouse,

158 W.Va. 196, 212 S.E.2d 724 (1974). It lias also been recognized that this princip]e_ includes

governmental bodies and agencies that refuse to perform nen-discretionary duties. Stare ex rel.

' Allstate Ins. Co., v. Union Pub. Serv. Dist., 15) W.Va. 207,218,151 S.E.2d 102, 109 (1966_): The

enabling statute for the Development Authority recognizes that it is “& public corporation and

government instrumentality.” This Court .h_as repeatedly SJEElte(-l that ““[t]he wo.rd ‘shall’ in the
absence of lalln.gLLage in the statute showing a con trary intent on the part of the legi'sl.a.ture, shouild bé
afforded a Jﬁanda_téry connotation.” S?l. pt.4, 4 HC.";! v. State Human Rights Commission, 174 W.Va.
139,324 S.E.2cl.9-9(]_984};see also, Syl.pt. 2, Terrv v, Se?:rc.!'f-.m’iwér, 153 'W._\/a. 051,171 S.E.2d 480
(1969), Th_e étatute tﬁat governs the Respondent’s duties, W.Va. Code §29-22-18a(d)(1). .s.tates, n
pe}‘tinent part, that “[t]he West Virginia Economic Deyelopm_mﬁ Authority. . .'S/ru.[(, by resolut@nz

8



-Petitioners could obtain adequate relief in a lower court.

.. and upon direction of the governor, issue revenue bonds of the economic development authority

o pay for all or a portion of the cost of constructing, equipping, improving or maintaining

projects.” (emphasis added). The G-overnbr, by Executive Order 19-03 (see Exhibit B}, has directed

the Economic Development Authority to issue these revenue bonds pursuant to W.Va. Code § 29-

22-18a({d)(1) and the Authority has refused.
Consequently, the second requirement has been satisfied because the Respondent is a public -
‘entity that has a non-discretionary, legal duty to issue bonds to fund the economic development

projects, including those of the Petitioners as certified by the Economic Development Grant-

Committee and directed by the Governor. The only issue left facing this Court is whether the

Dueto the urgent nature of the proposed economic develo pment projects, and the importance

- of this issue to the state at large, the Petitioners could not recetve an adequate remedy in a lower

court.” The mere existence of a remedy in a lower court will not preclude relief by mandamus in
this Court, unless the other remedy is “specific and appropriate to the circumstances of the particular

case and requires the performance of the duties sought to be performed.”. State ex rel. Myers v.

Stranighan, 144 W . Va, 452,454,108 S.E.2d 565,-566 (1959); see ulso, Carter v, City ofBz’-z‘aeﬁefd,.
132 W.Va. 881, 896, 54 S.E.24 747, 757 (1949). Additionally, although a writ of mandamus will
be denied where another sufficient remedy exists, such other remedy is deeqmte or is not

= ‘equally as beneficial, convenjent and effective, mandamus will He.” State ex rel. Smolesiiv. C oamry '

Upon information and belief, at the August 21, ’)OO’% meeting oflhc
Development Authority, underwriters for the bonds notified the Development Authority
that the mere Notice of Intent to Sue has made bonds unmarketable. As such, this Court,
as the ultimate arbiter of the issues af hand, should consider these issues via extracrdinary
writ in-a manner that establishes precedent so that governmenits, citizens and Petitio 0ners
can proceed with clarity onmpose

9



Court of Hancock County, 153 W.Va. 307,312, 168 S.E.2d 521, 524 (1969). This Court has also
noted that “there is a premise. . .in [its] mandamus cases that where the legal issue is of a substantial

public policy nature, [it] will accept an ori ginal writ of mandamus rather than force the petitioner

to try the issue. . .in a lower court.”” Smith, 295 S.E.2d at 684. This is because, especially where

there is an ur, Uen‘a question of pubhc pohcy or where 1he1e 18 o reason for delay this Court is in the
best posmcn to provide the whefneedcd W ra. Cmaens Action GI’OLIp Inc. v Da!w 174 W Va..
299,302, 324 S E.2d 713 7106-17 (1984).

Here, this Court is in the beét positien to provide the relief needed by the Petitioners for a

._nu.mbelj or reasons.  First, time is of the essence. The Petitioners, various cities and’ other

gover nmental agenmes ’uound the state, have created econonic development oppcu tunities for their

...COl'l"lﬂlLlDerS thlou ghout West Vu ginia. (See Exhlblt C) Thef;e much needed oppmtumues will

provide thou';'mds of jobs for West Vir Umlans as well as tax revenues and 111f1ashuctme Unless

this issue is resolved quickly, these opportunitics will be lost and these projects will 0 to othér
states, where there is already funding available.
One example of the urgency of the Petitioners’ individual situations is the Huntin gton, West

Virginia project known as “Pullman Square.” See Exhibit C. This project is seeking to complete

Huntington’s downtown transformation and urban revitalization along the river front. It will create,

among other things, additional office space and an inter-mode] trﬁnsit facility. | The developers.hawe
air.eady bl’Ol-{Bh ground on the facility, but unless the City receives the approved funds from the
Réspondent soon; it will be forced to modify or J._osé the project for lack of funding.

The Fort Henry Project .l-;ﬂ Ohio County is another example of a projec.t that has all'e'aclj/
broken ground, but which w.ill. be .abzmd.oned if the Ohio: County Development Authority ddes not
soon receive the money awarded to it by the Econom‘i_c_'Dev'elopnzl.el-l.t Grant Comr_m_i ttee. See Exhibit

10
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C. Pursuant fo this project, the Ohic County Conunission is proposing to build, and lease to

Cabella’s (a national retailer and catalogue merchandiser) not only a store in "Wheeling, West

Virginia that promises to draw tourists to West Virginia from as far south as Alabama and Georgia,
but a distribution center that would employee hundreds of West Virginians. However, unless the
Ohio County Developm ent Authority soon (before the end of the year) receives the money aweu'.ded

it by the Economlc Dweiopment Grant Comnnttee Cabel]a s will be forced to leave West

' Vn ginia and bulld in another state, causing irreparable harm to Ohio County, its CLUZGHS and the

State of West Virgmia.

A final example of the need for urgency is the project sponsored by the City of Charleston

- and Kanawha County to build a baseball aﬂ( in Charleston, West Virginia. See Exhibit C. The

C‘ ity of Charleston is under avery qtnci hme constraint to get the ba] Iparis pr o;uct undelway as soon -

as posmble or the C 1ty stands to lose the private sector investment and economic benefits associated
with the project and Class A professional baseball. In order to meet the City of Charleston’s
obligations 1o secure $8 million in private sector investment, the Charleston ballparik must be

constructed in time for the opening of the 2005 season. To that end, construction must begin in

January 2004 — barely four months from now.

Until the state bonds are issued and funding stréam secured, the C ity cannot move forward
to purchase the property, do the site preparation needéd, or finalize thé deéign for the project — an
of ,whi-ch must take place between the tinﬁ.é the bonds are 1ssued and construction can begin. If the
Ci.ty cannot secure the promused, certified state funding to begin ité.pre—constructieh_ prépamtions
within the next few months; in order to meet the Jan uary coustruction deadline; the project will be

jeopardized, along with the $8 million in private sector investment and the construction and long-

- term Jobs associated with professional baseball in cur capitol city.

11
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All of these projects — and probably others — will be lost if this case is delayed. T here__is

sunp]y no time for this case to ploceed through the lower courts. -A fina! resolution regarding these

grants is needed now. This Cou1t is in the best position to decide whethu the bonds can be issued

mna ‘[JI’HCI}/ marnner. Any fmlhe] duJay wﬂl be fatal. A final detcnmnauon is essential. Justice

~delayed will tru I v by justice demed

Accordj,ng to the 'underwritez‘sj there is a cloud hanging over these revenue bonds which

- makes them unmarketable. This cloud simply cannot be obviated by a lower court because lower

courts do not have the_poWer to create preceden_t: Only this Court has that power. Unless and unti}
this cloud is removed, the bonds: will remain unmarketable and the ﬂna.ncing will not be available
i time to fund these projects.

Uﬁiquely, only this Court can provide Petitioners adequate relief. *This Court is the
apprroﬁriate forum beqatise: { ‘I)ri_l_' ‘presents mijssuc of substantial public policy - thé very

foundations of video lottery, 2 system that provides this state with over $338,000,000 per year in

revenue:;® and (2)%116 record 1s complete. Any chalienge to the constitutionality of a statute must be

based on the statute itself, not on any potential applications. of the statute. ‘Therefore, this Court -

should issue a writ of mandamus compelling the Respondent to issue the revenue bonds to finance

the Petitioners’ projects and the other projects approved by the Economic Development Grant

Committee.

5Accotdincr to the State Lottery, during the fiscal year ending June 30, 2003,
Racetrack Video Lottery generated $261.5 million for distribution as provided in W.Va.
Code §§ 29- 2 18 and 29-22-18a and Limited Video Lottery g generated $77.3 million for

distribution as provided in section 29-22-13a. Durmg the fiscal year ending June 30,
2004, 1t is anficipated that Racetrack Video Lottery wili generate $280.1 million for
distribution as provided in W.Va, Code §§ 29-22-18 and 29-22-18a and that Limited
Video Lottery will generate $97.8 million for distribution as: plowdcd In secuo] 29-22-
18a.
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III. ARGUMENT

This Cowrt should order the West Virginia Economic Development Fund to issue the bonclé
in time to save the Petitioners’ £CON0oNIIC developlﬁent projects because the Raceu ack \/1deo Lottely
Act; The Lmuted Vldeo Lotiely Act; W.Va. Code § 29-22B-101 et. seq., and the Staie Excess
Lottery Revenue Fund Act, W.Va. Code §29-22-] 8a, are con.st_'ltutlon.al on their face. The first step

m examining the constitutionality of any statute is to determine what degree of deference atlaches

to the decision of the Legislature in enacting the statute.

"A. . The Racetrack Video Lottery Act, W.Va. Code § 29-22A-1 et seq., the Limited
" Video Lottery Act, W.Va. Code § 29-22B-101 et seq. and the State Excess
Lottery Revenue Fund Act, W.Va. Code § 29-22- ]83 Must be Viewed w1th a

Strong Presumption of Coustitutionality.

I. Under Separation of Powers, any Act of the Legislature Must be
Viewed with a Strone Presumption of Constitutionality.

[n addressing any claim that an act of the Legislature is unconstitutional, this Court must

béghl with the fundamental precept that the 'laovvei's of the Legislature are plenary. Consequently,
the Legiéllat.ure can legislate on every subject no.t interdicted- by the Constitution itself. Robertson
v. Hutcher, 148 .W.V_a. 239,250:51,135 S.E.2d 675, 683 (1964); Robinson v .C’;’mf-'fesro.nAre'a A/[ed.
Center, Inc., 186 W.Va, 720, 414 S.E.?,_d 877 (1991). West Virginia’s Constitution is designed to

function as arestriction of power, not a grant of power like the Federal Constitution. Consequently

the West Virginia Legislature has the power to enact any measure that is not specifically prohibited

-~ by.the Staie or Fedem] Co 1st1tutjons Robe; tson, 135 S.E.2d at 682-683; see also, Syl pt 1, Foster

v. Cooper, 155 W.Va, 619, 186 S.E.2d 837 (1972). This précept credtes a test of constitutional

restriction to use when evaluating an act of the Legislature, “what the people have not said in the

| organic law [the Constitution] their representatives shall not do, they may do.” Robertson, 135



S.E.2d at 682-683 (quoting, Hurbert v. Hurrison County Court, 129 W.Va. 54, 67,39 S.E.2d 177,

187 (1946)).

If the constitutionality of a statute is questioned, every presumption must be made in favor

of consti tutionality, and any reasonable doubt must be resolved in favor of the constitutionality of
the legislative enactment in question. Syl. pt. { State ex rel. Appaluchian Power Co. v.. Gainer, 149
W.Va. 740, 143 S.E.2d 351 (19065); State ex rel. W.Va. Regional Jail and Correctional Facility v.

W Va. fnvesfﬁzen(]\Ja;-zdge;-me;irz‘Bd.. 203 W.Va. 413,420, 508 S.E.2d 130, 137 (199'8) “A statute

_ WIH not be declared to be unoonshtutmnal unless its 1epu<fnancc to the constitution be plain and

palpable. Sruze ex rel. Huden, 170 S.E. 2d at 365

The West Virginia Legislature possesses the sole power to make laws and 1s consequently

presumed to speak as the voice of the people, “Whether the legislature has a certain power. . .is not
to be decided simply by marshalling the reasons for and against and then determining on which side

is the weight of argument. The negation of the power must be mani fest beyond reasonable doubi.”

State Road Comm n. v. Kanawha County Court, 112 W.Va. 98, W 163 S.E. 8.15, 817 (1932).

[n order to give due deference to the voice of the people, alegislative declaration of facts or

purpose should be accepled by this Court unless there js a strong reason for rejecting it. State ex rel.

‘/:{ppc.flac;"zicm Power Co. v. Guiner, 149 W.Va. 740, 750, 143 S.E.2d 351, 359 (1_965) {quoting, Syl.

pt. 1, Glover v. bms 121 W.Va. 407,3 S.E.2d 612 (1939) “Since the detenmnatmn of questions

of fclcl on whwh the constzlu’uumhty of statutes may depend is primarily for thc ]GUISIMLHE: the

‘weneral rule s that t_l;e courts wil] acqulcsce im the legislatwe decision unless i,t 15 clearly erronecus,

arbitrary, or wholly unwarranted.” /4. This arises from the presumption that the Legislature, in the
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passage of an act, has considered the Constitution, and did not intend to violate it. State ex rel.
Huden, 170 S.E.2d at 365.
Therefore, when analyzing the Racetrack Video Lottery Act, W.Va, Code § 29~22A—1 etseq.

the Li; mted Video Lottery Act W.Va. Code § 29-22B-101 et. Seq and subsection (d) oftle State

Excess Lottety Revenue Fund Statute, W.Va. Code § 29-22-18a this Coutt must m'tke every

presu'n.lption n favor of constitutionality, and resolve --any reasonable doubt i.n favor of the
constitutionality. This Court must remember that when the'LegisIatture enacted these statutes, it did

50 as the voice of the people, and with their guidance and advice. Consequently, considerable

deference must be accorded to the Legislature

2. ' The Statutes at Issue are Economic and Must be Viewed with an
Even Higher Degree of Detcrence :

The lével of _deférence accorded to an act of the I;Jegislature increases éoﬁsiderébly when the
act is economic innature. Gibson v. W. Va. Dep 't. of Highways, 185 W.Va.fl 14,2171 8,406 5.E.2d
440, 443-44 (1991). This mereased deference results ftom a recognition that “lawmakers are
uniquely charged wi.th respénsibility fer.p assing laws designed to cure such serious social concerns.”

Verizon W.Va., Inc. v. W Va. Burecu of En'zplc_n)mefif Programs, 2003 W. Va. LEXIS 66, 91. The

judiciary is not permitted to sit as a superlegislature to judge the wisdom or desirability of Jegislative

policy ctet'erminations, especially in regard to economic legislation. Robinson, 414 S.E.2d at 883.
Consequentiy dithon ghinany piece of economic legislaticn that seeks to address a serious financial

problem there will always be challenges, given the level of deference to which such legislation is

entitied, this Court can only se as]de the ﬂmdmu mcchamsm 1fitis conc.luded that it 18 arbitr aly and

“rational. }‘/ef izon, 2003 W. Vcl LEXlS 66 ’tt 92 83,
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The statutes at issuye all represent an éttempt by .the Legj.slan.u'e to cure serious social
coﬁcems such as education, séniors, infrastr_uc.t.tére, and economic development. Each is ec@mmfo-
innature. The Legislature drafted ea‘ch‘ statute following an in.—depth study of video lottery use prior
to the IéUis.] ation, and the problems and benefits that c;ould result from leéclllzu'lu video lottery. C lub
Ass'n. of W, I/a qu V. stc 15()F Supp. 2d 599, 606 (S D. W.Va. 2001). The Racetrack Video

Lottery Act was enacted subs;ﬁquent to this Court’s decision in State ex rel. Mountaineer Park, Inc.

" Polan, 190 W.Va. 276,438 5. E.2d 308 (1993) (holding that the State Lottery Commission conld

not administratively Implement racetrack video-_lottej_‘y. witheut prior statutory authority.)

Consequently, all this legislation, and the facts and policies underlying it, should be accorded

considerable deference by this Court.

3. - The Potential for an Improper Application of the Statutes at
Issue Cannot Make the Statuies Unconstitutional. _

The considerable presumption of constitutionality accorded to an economic act of the

Legislature should not be altered by the possibihty that the statute itself can be applied

unconst'it.u'tior_ia‘l‘ly. Verizon, 2003 W. Va. LEXIS 66 at 38,

Accordingly, a facial challenge to the conslltuhonahty of legislation
1s the nostdlfﬂcullchallenue to mount successfully. The challenger -
must establish that no set of circwmstances exists under which the
legislation would be valid; the fact that the ieazslatlon might operate
unconstitutionally under some conceivable set of circumstances is in

* sufficient to render it wholly invalid.

- Lewis v, Ccu-zc‘a‘arz Vu!!evResor.fS 'In.c. 185 W.Va. 684,651,408 S.E.2d 634, 641 (1991 ) (citing, Rust

v. Sullivan, 500 US 173 (1991)) O 'Dell v. Town of Guuley Bridge, 188 W\/a 590, 603, 425

S.E.2d 551, 558 (1997) A statufe is to bejudwec to be constitutional, or ot conshiut]oml puzely
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oD iis face, not on the basis of any possible unconstitutional situation that may arise. Siute ex rel.
Huden, 170 S.E.2d at 366.° |

| This Couﬁ recently applied this line of reasoning in Stute v. Legg, 207.W.‘\/a. 68.6, 5.36.'
| S.E2d 1_10 (2000). In Legg. ﬁvo conservation officers were dispdtched. to Boone Cqunty:, West

Virginia to ensure that no hunters were taking deer illegally, /&, at-112. Inorder to accomplish this,

ther officers conducted a “gmné-ki]] survey” where they Stbpped all vshic]és on the rpad and checked
them for .weapo.n.s, game, and licenses. /d. These stops were done in acc'o_rdzmce with W.Va. Code
§ 20-7-4 (_1994), which .a'.llow's officers to require the operator of any motor vehicle to stop_ for a
gzﬁn&ki]l survey. Jd. ;11 115, | |

In the course of one ol these gel:1116»1{i11 stops, the officers searched the car of Mr. Legg and

discovered a substantial quantity of drugs. /2. at 113. Mr. Legg alleged that W.Va. Code § 20~7—4

© was’ anousiltunona because ﬂl@ statute as Wm‘zen allows conservation officers to couduct__

umecmonable secuches and seizures in violation of the Feurth Amendment of the United States

: Consmu{] on and AlllCIe IH Section 6 of the West Vn ginia Conshtunon Jd. at 115-118. The Court

held that although the statute can be, and had been '1pphed unuonstttuhonally that alone does not
make the statute unconstitutional. /d. This is because the statute must be looked at on its face and
must be inter preted in any reasonable way that wilj sustam 1ts constitutionality. Jd. The statute
could be uﬂelpleled constltutlonally because an oifcel 15 éapﬂale of sloppmtF and searohing a
vehicle under the act in a way that does not VJ_oiate the Consti tutzo_n. Id.

Following Lega this Court must evaluate the Racetrack Limited Video Lottery Act, W.Va.

[=T=k}

Code § ’)9 ZA-1 et seq., the Limited Video Lottery Act, W.Va. Code § 29-22B-101 et, seq., and

“As a result, this Court can determine the constitutional ity of the Statutes on their
f”lCB without exhaustive F’tctual mquny which would necessmlly cause undue delay.
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the State Excesé Lottery Revenue Fund Act, W.Va. Code §'29~22—18&(d) purely on their faces. to
dete.m],ine.whether theyare con_stitut.ional._ This Court must then consider whether video lottery falls
within t].ie_ex‘ception. to the constitutioml mandate against unauthorized lotteries, and its associated
regulaﬁon‘s, or is oth_é]" gambling that is not prohibited by—thé West Virginia Constitution.
B.. . The Racetrack Video Lotte:y Act, W.Va. Code § 29-22A-1 ef seq. and the
' Limited Video Lottery Act, W. Va. Code § 29-22b-101 et. seq. are Constitutional

Because They Fall Within the Scope of the Exception for State Lotteueq in
Article VI Section 36 of the West Yirginia Constitution.

During the first constitutiona! convention of the State of West Virginia the drafters of the

Constitution adoptéd a strict ban against all lotteries, stating *“[n]o lottery shall be authorized by law; -

and the buying, seilin'cT or transferring of tickets or chances in any lottery sh a]i be pr ohiblted Stute
ex rel. Mounrmncm Park, Inc.v. Polun, 190 W. V'L 276, 780 81,438 S.E.2d 308, 312-313 (1993)
This cons‘ﬂiutloml p1ov151on was an attempt by the dlaftels to chstuwmsh lotteues a chstmct and
despl.se_d class of games, from gz_unbhng, which was not u_nconstitutiona]_. ld The distinction
between the two being, gdmbhno is a game where the ch"mces are equal and lottely 18 a game where
chances are unequal in favor of the keeper of the game. State v. Guughaun, 55 W.Va. 092, -, 48
S.E. 210, 2:1 2:(1904). This dissimilar treatment arosé from “our Virginia ancestors [whe] were not
wholly free from the vice of gambling, but. . .had a sup.remé contempt for the coweu'd who would
not ‘play’ withbut a guarantéed édvama.ge, making it certain that he would win oftener than he
would lose.” Jd.
This Court has continued to clisti:nguish and define what 1s meant by the phrase lottery i the
West Virginia Constitution. In State v. Gaughan, this Court cautioned that:
~ We must look to the game .it.éel.f an.d not the ﬁazﬁe by which it is
called, or the instruments with which, nor the thing in or on which it

is played. . .. We must not lose sight of the spirit and intent of the
faw, T‘heie 1s an old Latin maxim which says *Que hueret in litera
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haeret.in cortice,” which somewhat liber ally translated means, he
who considers merely the letter of an instrument goes but skin deep
into Jts meaning.
1d. In State v. Hudson and State v. Greater H, untington T, ].’,G(.léf"e Corp., the essential elements of a
lottery were defined as consideration, prize, and chance, and “zm.y scheme or device, by which &
pelson for a cons1demt10n 15 pemmted o 1666]\/6 4 prize or nothm as may be determined
pumanlv by chance is a iouely SyI pt 4, 128 W.Va 655, 37 S.E.2d 553 (194() syl. pt. 3, 133
W.Va. 252,55 S.E.2d 681 (1949) This deﬁnmon was further ehbomtcd upon in State v. Wassick,
156 W.Va 128, 191 S.E.2d 283, 286 (1972), where this Court note_d any machine that was
designed in a way that ékﬂl played very Iitﬂe-part i the outoqmé of the game was considered to be
‘alottery.
1. Lotteries Were- Legalized by Constitutional Amendment to
Article VI, Section 36 of the West Virginia Constitution, the State

Lottery Act, Racetrack deeo Lottel y Act and the Limited Video
- Lottery Act

In the early 1980’s, the West Virginia Legislature realized that lotteries could generate
substantial, and greatly needed, revenue for the State of West Virginia. In 1984, a constifutional
amendment regarding lotteries was placed on the ballot, and approved by a vote of 67% to 33%.
It amended “the State Cdnsti_tu_tion to permit the Legislature to pass laws authorizing state operated
and controlled lotteries.” See Ballot from the General Election, November 6, 1984, Aftached,
Exhibit D. This amendment, which became Article 6, Section 36 of the West V irginia Constitution,
states:

The legislature shall have no power to authorize lotteries or aitt
enterprises for-any purpose, and shall pass laws to prohibit the sale
of lottery or gift. enterprises tickets in this State; except that the
legisiature may authorize lotteries which are regulated, controlled,

owned and operated by the State of West Virginia in the manner
provided by general law . . .-

19




[ April of 1985, the Legislature pas;sed the first of the laws authorized by Article VI, Section
36 ofthe West Vifgini,a Constitution when it e.l.lacte.d the State Lott@ry Act. W.Va. Code § 29-22-1
et seq. The State Lottery Act plays an important role in the analysis of the Racetrack Video Lottery
Actand the Limited Videc Lotterj Act bGC_'clL.ISE it was the first state-run lottéry ‘e.nlacted undler Article
VI, Séctjozl 36 of the West V-irginid Constitution, and bece_‘111§e its cohstituﬁona}ity has never been

seriously questioned.

The State Lottery Act was enacted (o create a fiinding source for many essential programs

throughout the state, including education, school construction, senior services, and conservation of

naturai resources. W.Va. Code § 29-22-1 et seq.; Clib Ass 'n of WVa., Inc., 156 F. Supp. 2d at 605. -

As a form of economic legislation, the State Lotiery Act is enﬁitled to & presumption of
constitutibual_ity. It can only be unconstitutional if it is an arbitrary_aild irrational interpretation of
Article V1, Section 36 of the West Virginia Constitution. Verizon,, 2003 W. Va. LEXTS 66 at 92-93,
Furthermore, it is presumed that the Legislamre considered the Constitution, and did not inteﬁd 10
violate Jt when I1 enacted the Steﬁe Lottery Act. The Racetrack Video Lottery Act and the Limited
Video Lottgz.‘y Act are merely extensions of the State_Lot‘cé]?y Actthatl posses the same characteristics
of constitu{'ionalify an-d Vahdity. State ex rel. Haden, 170 S.E.2d at 365.
2. | The Racetrack Yideo Lottery Act and the Limited Video

Lottery.  are Lotteries Under the West Virginia
Constitution Article VI, Section 36.

As the Legislature was acting as the voice of the people when it passed the Racetrack Video
Lottery Act and the Limited Video Lottery Act, and because any negation of its constitutionally
prescribed power must be manifest on the face of the statute, beyond reasonable doubt, this Court

must conclude that the video lotteries authorized by the Limited Video Lottery Act fall within the




scope of Article VI,_Sebtion 36 of th..e West Virginia Constitution because the games authorized by
the statutes are lottery games. Stute Roud Commi'n., 163 S.E. at 817.

This Court has not yet ruled on Whe.ther. legislatively a‘u_thdrizéd video .lot.tery is
Conﬁil’utional] y permuissible, however, the Attorney General has addressed this issue. 7997 W. Va.
AG LEXIS 9 (1991), Aﬁd, while Attorney General Opinions do not create precedent-for this _Cou_rt,'

they are considered persuasive authority. Sture v. Conley, 118 W.Va. 508, _;, 19¢ S..E. _908, 917
(1937). The Attorney General has said fhat video lottery games are lottery if they are based on
chance, and contain thg three traditioﬁ_ai elements of a_}ottery: consideraftion:, chanc.e, and prize. Id
Ina l_atex‘IOpinion, the Attorney General expanded thi.s opinion by stating that the Legislature can

authorize video lotteries as-long as they are regulated, conirolled, owned and operated by the state

of West Virginia. /993 W. Va. AG LEXIS 2 (1993). Both conditions are met by the statutes under.

the Racetrack Video Lottery Act and the L-inﬁtedVideo Lottery Act, all games of unequal chance
with varying paydttté authorized by the Acts. Under those stan%la’rds, an authorized video Iot{ei‘y
machine may pay out “no less than eighty percent and no more than ninety-five percent of the
amount wagered.” W. Va. Code § 29-22B-910. Clearly, these are games of unequal chances, in
:favor_of the State of West Virginia. |

Furthemiore., 1:t is apparent that the Legislature included the three ei_emeuts of a lottery;
consideration, prize, and chance when it created the Racetrack Video Lotter)j/ Act an.d the .Limited
Video Lottery‘ Act. Video lottery is defined, by statute, as a game utilizing an clectronic clompute_r

and interactive terminal into which the player “inserts coins or currency as consideration” in order




to receive a cash ot non-cash prize, or nothing, “determined wholly or predominantly by chance.”

W.Va. Code §§ 29-22A-3(aa) and 29-22B-330.7

Additionally, suppart regatding the constitutionality of video lotter'y 1s provided by other

states with similar constitutional provisions. Georgia has considere_d whether similar video .],ottery
games 'fzﬂ] v\'/ithj.ﬁ Georgia’s constitutional provisioi 1_'éga117cli11g lotteries.®. Its court held thaf video
lottuy games are games of chance, not skill, with uneciual chances, and “eveﬁ [i]f'th esé CAMES, as
opemted, go beyond the types of Iottery games anﬁc.i@ated by the people when voting in favor
theréof, they do not exceed the bounds of the constitutional powér gra.ntéd to tﬁe General Assembiy
to enacf i_egjslation for the opera_ti_on of a lottery game.” Jackson v. Gec‘)rgfa. Lottery Cod).,_ 491
S.E.2d 408 (Ga. Aap 1997). Similérly, Alab:ama’s courts have also recognized that video lottery

machines are indeed lotteries, and not gambling because no amount of skill will ever deterntine the

"The Racetrack Video Lottery Act defines video lottery as follows: “Video

lottery” means a lottery which aliows a game to be played utilizing an electronic
‘computer and an interactive computer terminal device, equipped with a video screen and
keys, a keyboard or other equipment allowing inpitt by an individual player, into which
the player inserts coins, currency, vouchers or fokens as consideration in order for phy to
be available, and through which terminal device the player may receive free o games,
coins, tokens or credit that can be redeemed for cash, annuitized payments over time, &
noncash prize or nothing, as may be determined wholly or predominantly by chance.

“Video lottery” does not include a lottery game which merely utilizes an electronic
computer and a video screen to operate a lottery game and communicate the results of the

game, such as the game “Travel,” and which does not utilize an interactive electronic
termnal device allowing input-by an individual player. W Va. Code § 29-22-3(aa).

*The constitutional amendment, Ga. L. 1991, p. 2035, §§ 1, revised Art. 1, Sec. I,
Par. VIIL of the Constitution of 1983 to provide that the General Assembly may enact
legislation providing for the operation and regulation of a lottery by or on behalf of the
State and providing for the distribution of the proceeds thereof, which amendment was
~approved by a majority of qualified voters duunu the General Election on November 3,
1992,




ultimate outcome of a video lottery game.” They are des: gned as games of unequal chance where
~ the house eventually always wins based entirel y upon chance. Opinion of the Justices, 795 So.2d

030, (Ala. 2001). Thisis the haﬁma_rk of alottery game. /d. This js true regardless of the form the

lottery game takes: “[w]e must iook to the game itself and not the name by which it is called, or the

nstruments with which; nor the thing in or on which it is played. .. We must not Jose sight of the
spirit and inteat of the law.” Gaughan, 48 SE.2d at 212."° The only question that remains is
whether the video lottéry'terminals authorized by the Video Lottery Acts are regulated, controlled,

owned and operated by the State of West Virginia.

"Section 65 of the Constitution of Alabama of 1901 now provides: “The
legislature shall have no power to authorize lotteries or gift enterprises for any purposes,
and shall pass laws to prohibit the sale in this State of lottery or gift enterprise tickets, or
tickets in any schemeé in the nature of a lottery; and all acts, or parts of acts heretofore
passed by the Legislature of this State, authorizing a lottery or lotteries, and all acts

- amendatory thereof, or supplemental thereto, are hereby avoided.”

"Moreover, this Court has recognized that when makin g this determination, it
should also interpret the constitution broadiy to encompass the realities of contemporary
life (L., the advances of technology enabling advancement from paper “scratch off”
games te computer simulated games):

Itis axiomatic that our Constitution is 2 living docwment that must be
viewed in light of modern realities. Reasonable construction of our
Constitution . . . pemmits evolution and adjustment o ch anging condifions
as well as to a varied set of facts . ... The solution [to problems of. '
constitutional interpretation] must be found in a study of the specific
provision of the Constitution and the best method [under current
conditions] fo further advance the goals of the framers in adopting such a
provision.” Randolph County Bd. of Educ. v. Adams, 196 W .Va. 9, 467
S.E.2d 150 ({1995) {hoiding that free textbooks are today required by the
West Virginia Constitution’s guaraniee of a thorough and efficient
education, even though they were not required when the Constitution was
adopted). Sce Stute ex rel. MeGraw v. Burton, 569 S.E.2d 99 at 112,
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3. The State Lottery Act, the Racetrack Lottery Act and the
Limited Video Lottery Act Mandate Regulation, Ownership,
-Operation, and Control of the Lotteries by the State of West

Vir Cr1111‘1 :

On its f’dCB,.t]‘_]E State Loltt'ery Act ;:onﬁr.m.ls that the Legislature was aware of the Consﬁtution
and attemp_ted to stay within its scope by creating a lottery system where the lotteries are regulated,
centrolled, ownedj and operated by the State. First, in order to fali writhin West Virginia's common
law definition of Iolieues as games-of unequal chances consmtmw of prize, consider mon and
chance, the statute allowed the col_nmission to authori& games, It set the pay oﬁ_t rate i a manner
that woul,(i 1‘esgult i -Eu.]y excess money Eeing p_l‘:aced in a special revenue fund to finance the
Legislature’s economic goals. W. Va. Code § 29-2’2—1 ef seq. It further mandated that the di__rector
of the lottery conml_iséion shall establish the price for eaéh lottery, and the prize with the “selection
of the winner. . .predicted totaﬂy on c:hzﬁnce._” Id. at § 29-22-9. The first type of lottery authorized _
by the commission was a sd‘atch. off ticket, where the player scratched off all, or selected squares

of a ticket in an attempt to win & cash prize. [d. at 9. Various games soon followed, but each was

- game of unequal chance based on the three elements of a lottery, consideration, prize, and chance.

Id.

Second, the Lunshtuu% cieqted a state lottery commission. W. Va. Code §29-22-3 (2003).
The iottery commission has broad powers o select games, .th,e percentage of winners, and the
method of paymenl to the winners. /d at 5. Addition‘ally, the State Lottery Act regulaied games
by stating that.éach ‘_tick'et must bear a unjque number and that all lotiery machine and equipment
must be ,inspécted regularly. Jd. at 9. [n order to satisfy the constilutional element of control, the
Act mandated that each lottery sales agent must be licensed and that no lottery using a machine may

use machines that dispense coins. £ at 9-10.




These regulations and conirol over the state lottery were generally acceptc—:d as ‘co-nstitutional..
When the 'lottsry commission attenipted to expand into video lottery under the State Lot’fery. Act,
this Court noted that.“our legislature . . . has yet to even define electronic video lottery, much less
expliciﬂy authorize it.” st[e ex rel. Mountuineer Park, Ifz.é. V. P_ofan, 190 W.Va. 276, 280, 438
S.E.2d at 317-18 (holding that Aiticle V[, Section 36 of the West Virginia Censtitution-only
authorizes the Legisiature to enact laws authorizing lotteries, it does 1sot allow an admimistrative
agency to expand beyond the scope of the Legislsture’s delegatio_n).

I‘n’ 1994, in response to the decision in Polan, the West Virginia Legislature enacted the
Racetmcl Video Lotte:y Act which anthorized deeo Iouely at pari-mutuel lchlll”rfchlllj[ies around
the State. W.Va. Code § 29- 22A 4. Prior to the enactment of the Racetrack Video Lottery Act, this
Court had questioned, in United Smres v. Dobkin, Wheth_er.video poker was authorized by the State
Lottefy. Act. T]_}e enactment of the Racetrack Video Lottery Act removed all doubts when the -
Legislature expiicitly authorized video lsttery. Paxton v. Dep 't. of Tux and Révem.fe, 192 W.Va.
21.3, 451 S.E.2d 779, note 12 {1994) (Noting, In Polan, “we discussed the State L.ottery Act In
relation to wh_e.the‘r. it authorized what was referred to as “v:i.deo Iottery."’ We concluded it did not.
This result was subsequently changed by ﬂse enactment. of the Racetrack Video Lottery Act™);
United States v. Dobkin, 188 W.Va. 209,. 423 S.E.2d 612 (1992). |

In creating the Racetrack Video Lotté:‘y Act, ths Legislature aclmowledgéd that video lottery
[is] “lottery gsmes which utilize advanced computer technology” and declared that the State cas
control, own and dpérz& a video lottsry by possessing a proprietary interest i the maiﬁ logic
boards, ail erasable, programmable read only memony chips used in any video lottery equlplﬁem or
games, and sdftware consisting of computer programs, documentation and other related materials
necessary for the video lottery system to be operated.’ W Va. Cocie § 29- 27A 2(a-b).
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Momovm", the Legislature declared thal the State “can control and regulate a video lottery

if the State limits licensure (o a limited number of video lottery facilities located at qualified horse

or dog racetracks, extends strict and exclusive state regulation to ali persons, locations, practices,
and associations related to the operation of licensed video lottery facilities, and provide
comprehensive law enforcement supervision of video lottery activities.” W.Va. Code § 29-22A-

2{c)."" The Legislature’s determinations of fact are controlling unless clearly erroneous, arbitrary

"When p'LSS]ﬂU the Racetr “Lck Video Lottely Act, the Leglslcmuc found and
declared:

(a) The Legislature finds and declares that the limited video lottery games
authorized by this article are “lotieries™ as thal term is commonly understood and as that
term is used in West Virginia Constitution, article V1, section thirty-six, the video lotiery
games authorized by this article being lottery games which utilize advanced computer
technology; and that the Constitution grants to the Legislature the authority to establish,
by general law, the manner of regulation, control, ownership and operation of lottery
games 1 the State of West Virginia; |

{(b) The Legislature further finds and declares that the State can control, own and
operate a video lottery by possessing a proprietary interest in the main logic boards, all
erasable, programmable read-only memory chips used in any video lottery equipment or
games, and software consisting of computer programs, documentation and other related
materials necessary for the video lotfery system to be operated. The State may acquire a
proprietary interest in video lottery game software, for purposes of this article, through
outright ownership or through an exclusive product license agreement with a
manufacturer whereby the manufacturer retains copyri ghted ownership of the software
but the license granted to the State is nontransferable and authorizes the State to run the
software program, solely for its own use, on the State’s central equipment unit and
electronic video terminals networked to the central equipment unit;

- (c) The Legislature further finds and declares that the State can control and
regulate avideo lottery if the State limits licensure to a limited number of video lottery
facilities located at qualified horse or do g racetracks, extends strict and exclusive state
regulation to all persons, locations, practices and associations related to the operation of
licensed video lottery facilities, and provides comprehensive law enforcement
supervision of video lottery activities;

_ (d) The Legislature further finds and declares that since the public has an interest
1 video lottery operations and since lotiery operations conducted pursuant to West
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or clearly unwarranted. State ex rel. Appalachian Power Co., 143 S.E.2d at 359,
The Staie of West Virginia, since 1994, has regulated, controlled, owned and operated video
lottery at the State’s four racetracics pursuant to the Racetrack Video Lottery Act. This Act requires,

among other things:

l.  No video lottery games can be played at any racetrack unti] that
racetrack and each person having a controlling interest in thal
racetrack are approved by the Lottery Commission in its licensing
procedure, which includes full background investi gations. W.Va.
Code §29-22A-7. '

2. The specifications for and characteristics of all video lottery terminal
hardware are determined by the Lottery Commission. W.Va. Code
§ 29-22A-6. - '

Virginia Constitution, article VI, section thirty-six, and under this article represent an
exception to the general statutory policy of the State conceming wagering for private
gain, participation in a video lottery by a licensee or permittee under this article shall be
deemed a privilege conditioned upon the proper and continued qualification of the
licensee or permittee and upon the discharge of the affirmative responsibility of cach
licensee to provide to the regulatory and investigatory authorities established by this
articie any assistance and information necessary to assure that the policies declared by
this article are achieved. Consistent with this policy, it is the intent of this article to
preclude the creation of any property right in any license or permit issued by the State
under this article, the accrual of any value to the privilege of participation in any video
lottery operation, or the transfer of any license or permit, and {o require that participation
m video lottery operations be solely conditioned upon the individual qualifications of
persons seeking such privilege; and ' :

() The purpose of this article is (o define and provide specific standards for the
operation of videc lottery games at pari-mutuel racing facilities licensed by the State

< TacIng commission pursuant to article twenty-three, chapter nineteen of this code. The

Legisiature finds and declares that the existing pari-mutuel racing facilities in West
Virginia provide a valuable tourism resource for this State and provide significant
economic benefits to the citizens of this State through the provision of jobs and the
generation of state revenues; that this valuable tourism resource is threatened because of
a genera! decline io the racing industry and because of Licreasing competition from
racing facilities and lottery products offered by nei ghboring states; and that the survival
of West Virginia’s pari-mutue! racing industry is in jeopardy unless modem lottery
games are authorized at the racetracis.
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10.

11.

13,

All software requirements which determine game rules, random
number selection and the percentage of winners are established by the
Loituy Commlsswn W Va. Code § 29-22A-0.

Hardware and soﬁwme may not be installed until they have been
tested by an idependent labor atory selected by the Commission and
those test results approved by the Lottery Comumission. W.Va. Code
§ 29-22A-5. :

A video lottery terminal cannot be used until it goes through an

~enrollment procedure (including the critical eprom signature test

conducted by Lottery security personnel). W.Va, Code § 26-22A-1 1.

The logic unit and eprom in each video lottery terminal are sealed
under the supervision ofLoﬂely security personnel, and that seal may
not be broken except in the presence of Lottery: security persoimel.
{The logic umt and eprom control game rules and winner selection. )
W. Va Code § 26-22A-11.

The central computer unit at Lottery headquarters monitors the status

of each terminal and records of all game activity on a daily basis. |

W.Va. Codc-: § 29-22A-6.

Any terminal which is not functioning in accordance with Loueiy
Commission standards and specifications is disabled by Lottery
security personnel fom the central computer. W.Va. Code § 29-
22A-6. :

The Lottery Comumnission controls the location and piaoement of each
video lottery terminal. 'W.Va. Code § 29-22A-5.

The Lottery Commission has established secure ticket validation
procedures and record-keeping requirements. W.Va, Code § 29-22A-
10.

. The Lottery Commission controls the tra ﬂnspmtmﬁn nd movement

of allvideo lottery terminals. W.Va. Code § 29-22A-1

~The Lottery Commission controls the training and licensing of

service and validation personnel, W.Va. Code § 29-22A-11.

The Lottery Commission has a key to each video lottery terminal, in
whicli is located amajnte'nance log describing each time the terminal
cabinet is opened. (Fach time the cabinet is opened, this event is
reported in the daily information gathered by the ceniral computer in
Charleston.) W.Va. Code§ 29-22A-11,
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Moreover, each operator is a licensed agent of the Lottery Commission an_d_, as the Lotlery
Cgmmi_ssion s agent, it supplies certain materials and services, but it .is under the absolute control
of the Lottery Commissi Q.

Clearly, the Racetrack Video Lottery Act — as an extension of the State Lottery Act — meets
all the criteria of regulation, operafion, ownership and control mandated by the Constitution. As
such, the Racetr rlCl. Video Loltely Act creates a permissible, COHSUIL[UIOIMI state lottery which has
contr 1buted hundreds of mllhons of dollars annually to the State’s budget and cr eated hundreds —

probably Lhousands-- of jobs.

In 2001, the West Virginia L BUISI&lLUC uhpﬂ]ded video lottery beyond the conimes of the
racetracks when It. passed the Limited Video Lottery Act. This statute is virtually identical to the
Raceﬁ‘ack Lottery Act enacted ahﬁsst a decade earlier.with respect to the regulatioﬁ, operation,
dwnership and c-onﬂ‘ol of video lottery. 'fhis Act expanded video lottery to bars, restaurants, and
other ]bcat'j.ons around the state. |

Before pdssmg the Limited Vldeo. Lottery Act, the Le*nslatme commissioned a two- yecu
| study of gammu Club Ass'n. ofIV Va. inc., 156 F. Supp 2d at 606. This siucy determined that
there were over 13,000 dleval video poker machmes at pmf”tte establishments across the state
generating mi_llions- of dol‘,la_rs i1.1 llegal and untaxed revenue. /d. At the same time, thg Legislature

was faced with a potentially catastrophic budget shortage. fd.

In light of the potential revenue stream available and the budget shortage, the Legislature

eriacted the Limited'_'\/ideo Lottery Act. The Limited Vidéo Lottery Act is ecenomic in pature.
Therefore, the presumption bf constitutionality is almost irrebuttable because of the exﬁ‘emely high
level of deference that must be accorded to .the _Legis'latm:e. Itis al.so supported by t].ua Legislature’s
declaration of facts and purpose. Once again, the Legislatwre’s determinations of fact are controlling
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unless clearly erroneous, arbitrary, or wliolly unwarranted. State ex rel. Appalachian Power Co.,
143 S.E.2d at 359. In passing the Limited Video Lottery Acl, the Legislature found and declared:

(1) The Constitution grants to the Legislature the authority to establish,
by general law, lotteries which are regulated, controlled, owned and
operated by the State of West Virginia; and

(2)  The limited video lotiery authorized by this article is a “lottery” as
that term is commonly understood and as that term is used i the
West Virginia Constitution, article 6, section 36. The limited video
lottery authorized as video lottery games in this article is 2 system of
lottery games that utilize advanced coraputer technology.

W. Va. Code § 29-22B-201.

(1)- . The State can control, own and operate a video lottery by possessing
a proprietary interest in the main logic boards, all erasable,
programmable read-only memory chips used in any video lottery
equipment or games, and software consisting of computer programs,
~documentation and other related materials necessary for the video
lottery system to be operated;” :

(2)  The State may possess & proprietary inferest in video lotlery game
- software, for purposes of this article, through cutright ownership or
through an exclusive product license agreement with a manufactorer
whereby (A) the manufacturer retains copyrighted ownership of the
software, (B) the product license granted to' the State is
nontransferable, and (C) the agreement authorizes the State or run the -
software program, solely for its own use, on the State’s central
squipment unit and electronic video terminals networked to the
central equipment unit; and

(3) The State can control and regulate a video lottery if the State (A)

restricts licensure to a limited number of video lottery terniinals at

_qualified locations, (B) extends strict and exclusive State regulation

to all persons, locations, practices and associations related to the

operation of licensed limited video lottery facilities, and (C) provides

comprehensive law-enforcement supervision of limited video lottery
activities. :

W.Va. Code § 29-22B-202.




In creating the Limited Vidéo Lottery Act, and in the virtually identical Racetrack Lottery
Act, the Legislature found that it could control, own, .a,u,d operate. a video loftel'y system by
possessing a proprietary interest in the main Lo gic boards and other 1'elated.matéria_ls necessary for
the video lottery system to be operated, : W‘.\(a. Code § 29-22B-203. This is a reasonable way for
the Legisiature 'to_i_]j.terpret the constitutio n_af requirement b_ecau_se it ensures that: { i) only games
authorized by the State can bé played 611. the viaeo lottery machine; and (2) the 'proceeds from those

games are paid to the State. While the terms regulated, controlied, owned, and operated have not

- yet been defined by this Court regarding lottery systems, the legislative definitions of these terms

should be acceptgd by this Cowrt as true unless they ar(—:. clearly erroneous, arbitrary, or wholly
L.lll\’.?félll'l'alttecl. State ex rel. Appalachian Power, 143 S.E.2d at 359.

F urthermor@ the Legislature determined that the state could possess an ownership interest
in video lottery games through an exclusive licensing agreement with the manufacturer. W.Va. §
29-22B-203. This is an appro_pr.iate definition of the term “ownership,” as that term is blainly'
defined as the legal right of poésession. The American Heritage Dictionary of the English Lunguuge
(3 Fd. ). ar 1295, Under the system devised by the Legislatm‘é, the State of West \_/'i_i'g‘i nia possesses
ﬂ]@ legal right to the Iotte_;y software uséd in the video l.ottery terminals.

Finally, the Legislature regulated video lottery by: (1).1‘est1'icti;1_g the number and location .

of video iottery terminals; (2) strictly regulating the persons and locations where video lottery may

be operated, _aﬁd. (3} providﬁng taw enforcement supervision of video lottery locations. W.Va. Code
§ 29-22B-203. Video lottery is strictly controlled by the State. Thus, the State Lottery Act, The
Racetrack Video Lottery Act, and the Limited Lottery Act all constitute permissible constitutiona!

lotteries operated, owned and controtled by the State of West Virginia.




C. The State Excess Loftery Revenue Fund Created by W.Va. Code § 29-22-18ais
Constitutional Because it no Longer Violates the Separation of Powers Clause
of the West Virginia Coustitution and it no Longer Improperly Delegates the
Legislature’s Powers to an Administrative Ageucy.

This Court has confirmed the constitutionality of the composition and grant approval procéss
of the West Virginia Economic Development Fund Grant Commuittes, created by W.Va. Code § 29-
22-18a. State ex rel. W.Vu. Citizens Action Group v. W.Vu. Econ. Dev. Grani Comm., 580 SE2d

869 (W.Va. 2003). However, it found portions of the prior State Excess Lottery Fund Act to be

unconstitutional in both the way the West Virginia Economic Development Grant Committee was

previously selected, and the process by which it approved grants. /d. It further provided that these

defects were easily remedied. fd. Following this ruling, the State Excess Lottery Fund Act has been

amended in accordance with this Court’s guidance. W.Va. Code § 29-22-18a(d), as amended,

avatlable at 2003 W. V. SB 200713 (2003).

When the State Excess Lottery Fund Act was originally enacted, ’tlﬂe nmne-person Economic
D@velopmen.t Grant Com.l.n.itt-ee was comprised of the govemnor, or his designee, thé- executive
director of the Wes‘; Virgi'n._ia development office, three persons appointed bS/ the govemor from a
Jist of five names provided by ﬂ.le president of the Senate, three persons appointed by the governor
ﬁ'ofn a list of ﬂve names provided bylthe_ speaker of the ouse of Delegates. Stafe ex rel. I_W. Va.
Citizens Action Group, 580 S.E2d at 874. This Court concluded that the involvement of the
Legislature in selecting the :;o_mmiﬁee members, a function that belonged solely to the executive
brﬁneh, violated sé.p.;u:at.ion of powers provision of thé West Virginia Constitution because it gave
the Legislature the power to both enact and implement the law. /d. at 875.

However, this Court also provided thaf should the Legislature choose to amend the State

Excess thtery Fund Act to cure the defects, “the Legislature should repose the duty of filling the
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SIX positions pi‘eviou_s]y__ chosen through the legislative submission process exclusively in the
executive branch, with .01' without confirmation by the Seﬁate, as the Legi_sluﬁn'e shall detérmine.”
Stute ex fel W.Va. Citizens Action Gréup, S 80 S.E.2d at 883.. Follo\»_ving this advice the Lég.islatm‘e
amended the State Excess Lottery Fund Act. W.Va. Cocﬁe § 29-22-18a(d), as amended, available

at 2003 W. V. SB 20078 (2003). It now provides that the economic d.eveldpment grant commitiee
consists of the goven-mr, ot his designes, the secretary of the department of tﬁx and revente, the
executive director of tﬁe West Virginia development: office and S:i}i persons appointed by the
.govemor. e, This composition is constitutional because the Legislature has no post-enactment
control over the economic deve]c)pmenf grant commiittee.

Another defect in the original State Excess Lottery Fund Act centered on tﬁé Legislature’s
delegation of powers to the écongmic development grant committee. State ex rel. W.Va. Citizens
Action Group, 580 S.E.2d at 874. In the original State Excess Lottery Fund Act only the broadest
statement of legislative intent was present. The statute did not include any Stallﬁlai*ds for the Grant
Committee to use 1n exercising itsr_s'tatutoriiy prescribed duties. Jd. at 886. This Court held that this
was a ci.eai‘, and u,dconﬁit*utio11a1, delegation of the legislature’s authority because “the Legislature
must ;a'rtjculat.e with sufficient clarity its public policy .obj ectives to pernut the executive department
to effectuate those policy objectives and to educate the public as to the Legislature’s intentions. . .
.the Legislature cannot “grant™ . .. . unbridied authority in the exercise of the power conferred upon
... [an administrative agency).” fd. (citing Polan, 438 S.E.2d at 309). The Court noted that this.
was especially t.roubl:ing because: the Stafe Excess Lottery Fund Act has a broad purpose; the grants

are distributed to both public and private organizations; and the money given by the Act is given in

the form of grants, not loans. /d.
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This Court provided that these defects could be corrected if the L

egislature provided the

Committee with “sufficient guidance so that the Committee’s aliccation decisions can be made with

a clear understanding of the type of contemplated economic development it should be seeking to

Fund Act was amended accordingly:

When deter mining whether or not to CGItlfy a project, the committee
shall take into consideration thc following:

(A)

®)

(C)

®

(E)

(F)

W.Va. Code § 29-22-18a(d), as amended, available at 2003 W. V. SB 2007B (2003).

provides guidance as to which types of projects are considered in the public interest, and for a public |

The ability of the project to leverage other sources of fun ding;

Whether funding for the amount requested in the grant

application is or reasonably should be available from

COMmIMerc! 'cl] SOUICES;

The ability of the project to create or retain jobs, considering
the number of jobs, the type of jobs, whether benefits are or
will be paid, the type of benefits involved and the
compensation reasonably anticipated to be paid persons
filling new jobs or the compensation currently paid to persons
whose jobs would be retained, :

Whether the project will promote economic development in
the region and the type of economic deveiopment that will be
promoted,

The type of capital investments to be made with bond
proceeds and the useful life of the capital mvestments; and

Whether the project is in the best interest of the public.

fund” State ex rel. W.Va. Citizens Action Group, 580 S.E.2d at 887. The State Excess Lottery

It now

purpose, and, therefore, eligible to receive granls. /e, Appropriate projects are delineated by the

Legislature, including sports facilities, health clinics, infrastructure, telecommunications

infrastructure, development cenfers, industrial parks, improvements at state parks, railroads,
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-recreational facilities, lﬁ_él‘OI'ic preservation? and others. [f_[. Finally, the new statute limits eligibility
of the grants to proj'ects thaf_ are in the 'pub.].ic interest when.the grant will be used for a public
purpose, id. at subsection 29§22—1.8a(d)'(1'l),:zmd' grants may be awarded only fo an agency,
instrumentality or political subdivisi.on of the State or to an agency or itnstrumeutality of a political 7
subdivision of this State. Jd. at § 29-22-18a(d)(9). Thus, removing any oo.nc,;em that “prubljc” funds
will be ciive1'féd to “private” use.-

Any challenge now to the constitutio:nal'ity QfWest Virginia Economic Development Fund
Grant Committee must faiﬁl. The power to a,ppoint. grant committee members is now vested solely
in the govemor. The Legi slaﬁ_u'e has eliminated any cI.ai._m of improper delegation by providing
detailed standards for the economic development gz;zu1t committee to use \f.vhen seiedtiﬂg grant

recipients.

V. CONCLUSION
For the reasons 11]51‘6 fully stated above, the Petiticners, by c_ouns‘el, petition this Court,
pursuant to Al‘t.ié]e VIIL § 3 of thé Coﬁstitutiom of West Virginia and W.Va. Code § 51-1-3 to- issue
o Writ of Mandamus to compel the West Virginia Econotmic Development A'uthority
- {"Respondent™) td fulfill its statutory non-discretionary duty to Honor Executive Order 19-03 by_
1SsUing revenue bénds for | th.e. economic .development prbjects certified by the Economic

Development Grant Committee as mandated by W.Va. Code § 29-22-18a(d) (2003) forthwith.
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