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IN THE SUPREME COURT OF API"'EALS OF WEST VIRGINIA

STATE OF WEST VIRGINIA, cx rcl. CITIRS

OF CLIARLESTON AND HUNTINGTON AND ]

COUNTY COMMISSIONS OF KANAWHA ' frf::g R
AND OHIO COUNTIES, | H }L

|
v, ¢ ' No. 3 0

Petitioners, ' ——
WEST VIRGINIA ECONOMIC DEVELOPMENT RORY L. p |
AUTHORITY, A PUBLIC CORPORATION, SUPREME oty Z CLERK
Frene OF WEST ViRgigia /LS
Respondent, T s

AND

STATE OF WEST VIRGINIA ex rel, REV. TIM
LEWIS AND JOLIN COONEY,

Petitioners, _
VS, No. 31541

WEST VIRGINIA ECONOMIC DEVELOPMENT
GRANT COMMITTEE, ct al.,

. Respondents.
AND

GREENBRIER COUNTY COALITION AGAINST
GAMBLING EXPANSION; AND CABLLL COUNTY
COALITION AGATNST GAMBLING EXPANSION,
UNINCORPORATED ASSOCIATIONS,

Pctitioners,
Vs. No. 31564

WEST VIRGINTA LOTTERY COMMISSION;
AND ITS DIRECTOR, JOHN MUSGRAVE,

Respondents,
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MOTION YOR SUBMISSION OF OFFICIAL
PROJECT “CERTIFICATIONS” -

The Petitioncrs, Rev. Jim Lewis, et al., and Greenbifer Coalition Against Ganbling
Expmnsion, el al., hercby move as follows:

1, The Grant Commiftes “Minutes” of this August 15" and 20" public meeiings
where thesc 48 projects were cerlified were only approved by the Commiltee last Friday, October
3, 2003,

2. The submission of these respective 2-page “cortifications™ is essential fully and
lalrly to adjudicale this maitter, and to cffeciuate and protect petitioners” rights to due process of

Iaw under the U, S. Const., Amend. 14, and the W, Va. Const,, Art. 111, § 10, Sce attached

e it P

WHERETORE, petitioners respectfully request ihat this Court order the respondents
Grant Committec 1o submit no later than Qolober 9 copics of these respective “certifications” or
to grant leave (o the pelitioners to do so,

STATE OF WEST VIRGINIA cx rel. REV, JIM
LEWIS AND JOHN COONEY AND
GREENBRIER COUNTY COALITION
AGAINST GAMBLING EXPANSION;
AND CABELY, COUNTY COALITION
AGAINST GAMBLING EXPANSION,
UNINCORPORATED ASSOCIATIONS
PETITIONERS

BY COUNSEL:

( 25254/5 /Z/(“Jf —y

Larry Haﬂc (WVSB #1528)
Route #2, Box 186C

Cottageville, West Virginia 25239
Telephone: (304) 372-6878
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EXHIBL)

WEST VIRGINIA
RFCONOMIC DEVELOPMENT GRANT COMMIT TEL
Posl DTiee Box 963 Brign M. Kastick
Cherleston, West Virginin 25524-0963 Cherman
(301) 558-021 1 ' Mark Prineg
F. Geott Retrick
David 6. Satarfinld
TWernard B, Twips

1
i

Goyernor

Williaip H. Beleer, Vice-Chaimmun
iz 1. Comps

Cavig G. Holstetlar

Alen Macin (Governor’s Deyignees)

August 27, 2003

Mr. David Mpigaard
City Managear

City of Charleston
Post Office Box 2748
Charieston, WV 25330

Rre: Notice of Project Certification

Dear Mr. Molgaard:

Please take noticg that on the 201 day of August, 2003, the West Virginia Econorsie
Devalopmeant Grant Committee (hereinafler "Grant Committee”) met in Charleston; West
Virginia, and, pursuant o muthority vested in the Commiitea by W. Va, Code §28-22-T6a, &%
amended by Enrolled Senate 5ill No, 2007, whith passad July 1, 2003, and was efigctive upon
passage, certified P
swarded funding, in the form of a grant, in the amount of
Charleston (hereinafter "Grantee”) solely from nat oroceeds from the sale of loltery revenus
bonds issued a8 previded in subsection no.p2-1Bald), on the terms and conditions set forth
described in a mamorandum of understanding 1o be entered into by and beiwesn the Grant
Committee, the Wast Virginia Economic Development Autherity (hereinafier WVEDAY and the
Grantee and with tha protections and benafits to the State sat forth iherein. More specifically:

542,000,000 payable to the City of

4 That the WWEDA and the Granies shall gnter info a separate igTm sheezt with the
WVEDA, The terms shall be set forth In & memorandum of understanding slgnad by the
Grantes, .the Execuive Director of the WVEDA and the Chairman of this Committes. The
specific uses of the grant funds and the terms and condilions of their use shall be fisied in detall
within the MOU. A copy of the memarandum will Le sert to each member of this Committee;

5 That in the evert the MOU specifies terms and conditions thst the Projsct
applicant(s) must meel by a spetified datg, those tenms and conditions shall be met by the
specified date, whether or not grant proceeds arc available for disbursement on that date,
except that & binding written commitmant of & third part
date shall not be in violation of this paragraph i actual parformance by the third perly is made
contingent on distribution of grant proceed 1o the granice. For example, a bank may comimit to
making & commercial [6an to the grantes but make artual payment of the lean proceeds to the

grantee contingznt on the grantes's recelpt of the grant procecds;

By

a4

pject No. 1, the City of Charzston — Gharleston ‘Ballpark project and. .

y executed on of before the spoecified -



a

QCT—DB—D3 WED 10:20 AM  JOHN R, MITCHELL,Jr.

¢
i~
"

":' ¥l TR . PR PR T, . PN
WEST WAL A ECTRMIT P a1 fa BT (R

that video lottery is unconstitutional or that videa lo

TLIAET L

August 27, 2008

Letfiar to City of Charleston
: Page 2

RE: Notice pf Project Certification

{hs WVEDA's bond coungel, Jacksop
up Global Markets, Inc., Ferris Bakgpr
visors to the WVEDA, to structure the
syence of tax-exempt bonds o

% That the Grantee shall work, as neaded, with
Kelly PLLC, and the investrnent banking team of Gitigro
Watts, Ine., and Craws and Associates and any olhar sd
financing to protact the State of West Virginia and to maximize is
fupd the grant;

4. That the Grantee shatl work with fhe designea(s) of the WVEDA to snsure that the
Project i completed in accordance with all agreements and lerms entared into with the Grant
Commillee or the WVEDA and with applicable Federal and State laws.and regujations;

& That this grant may not be assigned, soid or fransterred and that any grant mongy,
npt pdvancsd to the Gramtee for the Charjeston Ballpark project remain the funds of the Stata of
West Virginia, .

8. That the Grantee shal strictly and fully comply with the terms of this grant sward
and any MOU exscuted pu rsuzant to this letter; :

7. Thet no funds snall be advancad by thi: WVEDA based upon z claim«of priial
compliznce or a claim of detrimental reliance,

siction, in & decision that becomes finai, holds
ftery proceads may not be used to pay deit

szrvice on bonds issued pursuant to W. Va. Code § 28-22-1Ba(d), the Siale of West Virginia
chall have no jegal or moral obligetion to find ancthar solLrce of revenue from which io'pay debt
service on the bonds or from which o pay the grants for projects certified by the Granf

Eommittes on Auglist 20, 2003; and

B. Inthe eventa court of compgatent juri

9. That while the Grant Commities det

and Is in the publie interest, 1t is the sole respansibility of the Grantes ta ensure that the grant

awarded is expended consisient with () the public purphee doctrine of this State, (b) all terms
and conditions specified in this project certification jetter, (c) the terms of any memorandum of
urderstanding (MOU) executed pursiant to this lalter, and {d) all appficable Federal and State

laws and requlations.
ard 1o sucoessful sompletion of your project,

On behaif of the Commitize, we look fona!
- Bingerely,
\.:.{.‘ ' 7 A L N
Arian M, Kastisk
Chairman
BMK/cgm

s Grant Commiltae Members

FAX NO. 304 3428445 P. 05

"
I .
LR

srmined hat this project is for a public purpese
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EXHIBIT

|z
| WEST VIRGINIA -
ECONOMIC DEVELOPMENT GRANT COMMITTEE

————

Boh Wist Post Office Box 963 ‘ Brian M. Knaztick
Chovermor Charleston, West Virginia 253240963 Chairmum
(304) A58-0211 .
Tavid G. Battorfjeld

Williarn M, Balew

Wice-Chairman S[;c‘r{_-,‘[,m'y

Melic I Combs Daniel B, Mpore
Diavid (. Holslerer

Alex Mada (Governor's Designec)

Mark Prinoe
Bemard P. Twigr
Decamber 9, 2002

-Sherry Risk, City Manage?

City of Charieston
P.O. Box 2748
Charleston, WV 25530

Re: Nolice of Project Gertification

Dear Ms, Risk;

_ i on the ‘17th day of Ocicber, 2002, the West Virginia Economic
Davelcpment Grant Commiitee met in Charieston, West Virginia, and, pursuant to authorty

vested in the Commitiee by W. Va. Code § 26-22-18a, as amended by Enrclled Committee
Substitute for H. B, 4005, which passed March §, 2002, and was effective upon passage,
sertified The City of Charleston Baseball Project and awarded funding, in the form of a grant, in
the amount of $12,000,000 payable to the City of Tharleston (herenaftdr “Grahtse”) solgly
from et proceads from the sale of lotiery revenue bonds isstied as provided in subsection 25-
22-18a(d), on the terms and conaitions s=t Torth below, and with the protections and heneflis io
the State sef forth herein, all of which shall be more formally and compietely described in &
memorandum of understanding to be entered into by and between the West Virginia

Development Office (hereinafter "AWNVDO™ and the Graniee:

Please take notice tha

1 That twelve million doliars shall be allvcated 1o the Grantes on the following terms

and conditions:

) The baseball park must be buik al the East End location bounded by Smith

Street, Morris Sireat and Brooks Street,
b) The City of Charleston must coniritute a minimum of $5 million dollars to the
construction of the project from the szle of Watl Powell Park or other sources.

Such other sources may include loans and/or grants made or obtained by the

City of Gharieston.

c) The City of Charleston must o
construction of the project from soms
reveriue stream. '

d) The Kanawha County Commi
million 1o the construction of the project.

g) The Charlgston Professional Baseball Club Lir
contribute & minimum of $1.5 milion doilars towards the con

ontribute @ minimum of $3 million dollars {o the
deht instrurnent to be backed by the annual

ssion must contribute a minimum of at least $1.5

nited Liablity Corporation must
struction of the
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West Virginia Beonomic Development Grant Commitiee

Lallerto Ms. Risk : December g, 2002
RE: Notice of Project Certification ' Page 2

project, Additionally, the Charlesion Professionel Basebali Club Limited Liability

Corperation must make ahnual lgasc pryments for twenty years. Lease

payrnents will be $350,000 for yezrs ore to fiileen, $250,000 for years sixleen o
twenty. (Sse atiached lsase agresment.) '

f) The State must participete on a pro reta hasls In any savings generated by value
engineering the project to stay within or below the $23 million budget.

g) No grant proczeds will be made avallable until the City of Charlesion has

Jurpished the West Virginia Development Office and the Chairman of the

Committee with written evidence of financings/contributions described In (b)

through (&) or written commiiments satisfactory to the WVDO and the Chairman

of the Comenitiee with respect therelo.

9. The WVDO will eonduct an analysis of the financial statements and financial
standing of the Charleston Professional Baseball Gluh LLC and report back to the Economis
Davelopment Grant Commitise prior to the issuance of bonds by the West Virginia ZDA. -

5. The WVDO and the Grariee shall enler into a separaie term sheet with WVDQ. The
terms shall be set forth in @ merorandum of urderstanding signed by the Grantee, the
Director of the WVDQ, and the Chairman of thizs Committee. The grant amouni may be
reduced in the memerandum of understanding If soft costs, such as administrative fees or
sontingency costs, were inciuded in the grant amount ehd are daemed to be excessive. The
specific uses of the grant funds are o be isted in detail within the MOU. A copy of the

memorandum wiij be sent to sach member of this Commitise.

4 That the Crantee shall work, as neaded, with the West Virginfa Economic
Davelopment Authority's bond counsel, Jackson & Kelly PLLC, and the investment banking
atts, Inc., and Crews and Associates and any

leam of SalomonSmithBamey, Ferris Baker W
other advisors o the Autherity, o structure she financing to protect the State of West Virginia

and 1o maximize issuance of tax-exempt bonds o fund the grant;

caignee(s) of the West Virginia Econemic
et is completed in accordance with all
lopment Grant Committee or the

5. That the Grantee shall work with the d
Development Authorlty to ensurs that the Projc
agroements and {erms entered Into with the Foonomic Deve
WVDO and with applicable faws of the State of Wesl Virginia;

sold or transferred and any grant money not

8. That this grant may not be assigned,
alipark Project ramain the funds of the

advanced 1o the Grantee for the Clty of Charleston B
Stals of West Virginia,

aragraph, the City of Charigsion Ballpark Froject may

7. Notwithstanding the gbove p
Virginia Economic Development Authority in

he trangferred In fee or leasehold to the Wesat
furtherance of the public bond issugs cortemplaled herein; end

8 That the Grantee shall strictly and fully comply with the tarms of this grant award. No
grant money shall be advanced by tha West Virginia Economic Development Authority based

upon a claim of partial compliance or a claim of detimental reliance,
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El I_-‘ -

West Virginia Beonomic Development Grant Commitiec

Letier io Mg, Risk December 8, 2002
RE: Notice of Project Certification | Page 3

A!so; enclosed is a memo regarding the compliance with state and federal laws Tor the
use of public funds. : _

We will be In contact with you In the near fufure 1o construct @ memorandym of
understanding.

On behalf of the Commiileg, we look forward to the grand opening of the new

Chatleston Ballpark,
Sincerely,

@wﬁ futot

Brian M., Kastick
Chairman

BMK Ak

Enclosures
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CERTIFICATE OF SERVICE

T hercby cerlily that this Motion for Submission of Olficial Project “Certilications”

was served by facsimile lransmission on October 8, 2003, upon the following:

Stephen Farmer _

2™ Floor, 7 Players Drive

Post Office Box 3842
Charleston, Wost Virginia 25338
Fax: 346-5980

Kathlcen Shuliz

Deputy Attomey General

State Capilol, West Wing
Charleston, West Virginia 25311
Fax: 558-2525

William M. Herlily, sguire
Spilman & Thomas
Post Office Box 273
- Charleston, West Virginia 25321-0273
Fax: 340-3801

Thomas R. Goodwin, Lsquire
Goodwin & Goodwin, LLP

P. O, Box 2107

Charleston, West Virginia 25328-2107
Fax: 344-9692 |

Rudolph L. iTrapano, Bsquire
Ditrapano, Barrell & DiPicro
604 Virginia Sircct, Fast
Charlesion, West Virginia 25301
Fax: 342-4605

{/‘./ C/_/ila //@C(f a.-,-
Larry Tlarless (WVSE #1528)




