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THE STATE OF WEST VIRGINIA, by
DARRELL V. McGRAW, JR.,

'W?%
h
ATTORNEY GENERAL, :

V. , ' IVIL ACTION HO. 04*MISC-332
 RALPH NADER,

Defendant;
INTRODUCTION TO HEARING

This is an extraordinary.writ brought by the Attorney
General of West Vlrglnla to remove Ralph Nader from the General
Election ballot in West Vlrglnla for the office of Pre51dent of
the United States.

A hearing which lasted five,hoursf ﬁore or less, was held
on Auéust'BO, 2004 by the ﬁnderéigned Judge.. The State (Attorne& '
General’s office) was represented by William S.VSteele} Managing
Députy Attorney GEﬁeral and -Silas B. Taylor, Senior Deputy
Attorney General. Ralph.Nader was represented by Harry Kreskey
-of New York City, appearing pro hac vice.?!

Witnessés testifying for.the State were Michael Clifford;

Michael Goldman; Alonda McDonald, Erxic Talbert, Daniel Jordan,

! Introducing and serving as titular “_lécal counsel” but not participating in the hearing for
Nader were Benjamin Bryant, Esq. and David Grubb, Esq.- '

.



Marty Glasser, Gary Collias, Johnny Campbell, Jill Miles and
James Dalton; witnesses called for the defendant were Frank
Young, Ms. Smith and Theresa Amato. Affidavits of Jennifer

Taylor and Deidre Purdy were admitted on stipulation. Further
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t, Campbell
affiéévit} Glasser'affidavit, Daiton affidavit, Callias

affidaﬁit, Miles affidavit,'“Guidelines”, “Officiél Credentials”,
nomination betition, and “Getting on.the ballo;“ publication.

The defenée moved ﬁo_admit a.media release and it, too, was
admitted. | | | |

‘TRIAL COURT’ S FINDINGS OF FaCT
AND CONCLUSIONS OF LAW

1. The Attorney Genéral, Darrell V.~McGraw, Jr., is
authorized by_West'Virginié Code Section 3;5—23(é) to institﬁte
this quo warranto'proceeding.iﬁ the ﬁamé of.the State of Wesﬁ
Virginia. The purpose of this action is to determine Defendant
Ralph Nader{s right to_a_nomination for preéident of the United
States pursuant to.the certificate pﬁoceduré, comﬁonly called
“nomination by peti;ion", gset forth in West Virginia dee.Section
3-5-23. |

2.  West Virginia Code Section 3—5~23(e).providés, in
pertinent part, as follows:

The setretary of stéte . may investigate the
validity of such certificates {[of nomination] and

the signatures thereon, and if upon such

investigation there may be doubt as to the
legitimacy and the validity of such certificate, he
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may request the attorﬁey general of the state ... to

institute a quo warranto proceeding against the

nominee or nominees by certificate to determine his

or their right to such nomination to public office,

and upon request being made, the attorney general

shall institute such guo warranto proceeding.

3. Ralph Nader, Defendant_ﬁerein, has caused'there to be
submitted to the Secretary of State of West Virginia a
certificate of nomiﬁatioh subject to the aforesaid statute,
purpecrting ternominate him as a_candidete-for the Office'of
.President of the United States.
| 4}' From thekevidenee iﬁtxoduced-at_the hearing on this
civil_ection.it is faetually established that:?

(a) Canvassers or solicitors working to obtain
'signatures oﬁ behalf of Defendant Relph Nader failed to show at
1eaet several potential voters the credentials reguired by West
Virgiﬁia Code Sectiom 3—5—23;
| | “{b) failed to iﬁform at least severai prospective
signatories.of-the purpose df the petition;

(c) actively'conceeled_to at least se?eral voters tﬁaﬁ
the.petitions were for Defendant Raiph Nader by foidiﬁg dewn'the
tops of ehe petitions; |

(d} delayed answering, evaded, denied or gave'

_ ? The evidence adduced on the conduct of canvassers working on behalf of Ralph Nader
must be evalnated on what the sworn testimony is to but the vast majority of the activity of the

canvassing and the canvassers cannot be surmised or obtained at this late date by the trial court

because of the limitation on disclosure placed upon the identity of those who have signed the

- Nader petitions. . ' ' -



‘be placed on the ballot as a candidate for President of the

inconsistent answers to direct questions regarding whether the -
petition was for Defendant Nader in at least several regards;

(e} strategically placed solicitors at tables that 

contained signs that said ‘get out of Irag” and “raise the

‘minimum wage”.

................. =

5. Canvassers were paid a certain sum of money per

signature obtained. This method of obtaining signatures provides

~an incentive for canvasser misconduct as demonstrated here.

.6. Apprbkimg?ely 15,000 signatures have been identified
as-regiétered voters, and presently accepted as such by the
Secretary of SﬁateT |

'f7. West Virginia Code Section 3-5-23, paragraph @)
requires.that pefitidns'submitted in Support of‘the nominatibn of

a minor party or independent candidate contain signatures of

qualified voters and that the number of such signatures shall not

be less than two percent of the votes cast for president in West
Virginia in the last géneral election. _ - _ i
8. The West Virginia Secretary of State found Mr. Nader

filed more than 15,000 valid signatures. 12,962 are required to - ﬁ

United Staﬁes.
9. The County Clerks offices verified the signatures as
being those of registered voters in the State of West Virginia.

Signatures not verified were because of duplicates, non-




- mandamus against the Secretary'of'State'to reveal the signatories i

iawyer, testified that she is familiar with ballot access laws.

registered voters or illegible and were not counted as valid.
10. On August 19, 2004; the Secretary of State, The
Honorable Joe Manchin, III, sent a letter dated August 19, 2004,

to the Honorable Darrell McGraw, West Virginia Attorney General-
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stating that "I believe that a measure of doubt eXists as to the

validity of the petitions submitted on the behalf of Ralph
Nader”.
11. This letter was sent after the Secretary of State had

been sued by complain nts seeking the issuance of a writ of

of the petition and to initiate an investigation of the Nader . i
_campaign. . : ' . R o _ |

12. Theresa Amato the national campaign manager and a .

13. Armato testified that the Nader campaign routinely
reguests that its signature gatherers, be'they volunteers or paid
field coordinators - or a contracted company, visit the Secretary
of State’'s office to discuss and learn the proper rules for
oirculating nominating petitions.

14. Ms, Amato testified that it is routine for campaigns
to hire petitioning companies for a 50-state ballot access drive
because of the requirements_of individual states. |

15, Ms. Amato testified that she hired Ms. Jennifer

Breslin and JSM, her company in West Virginia and that West




Virginia was considered by the Nadér campalgn to be a “tier one”
or difficult state.

16. Amato testified that ballot access requirements ranged
from mere filing fees in states like Colorado aﬁd Louisiana to.

more than 100,000

lorth Carolina or 150,000 plus
signatures-in California.

17. Amato spbké réutihely to the campaign’s'contractor to
keep up to daﬁe on the.incidents in West Virginia and knew of -
éonflicting instruc;?ohs regarding the.credéntialing émong the
different state entitieslin West Virginia.

18. Ms. Breslin went to the Secretary of State’s office on |
duly'12th and “gpent probably two hours there asking:questions”.

19; Dan Kimble of the Secretary of Staﬁe?s office was
present at the July 12th meéting.

20. Ms. Breslin statéd that atrthis meetiﬁg “We were
'instructed on the official credentials. Again,.we asked lots of
‘questions about that. And we were told that in each county that
é circulator would work and he or she must be credenﬁialed in
- that specific county, but they could take signatures from any
county.aé_lbng as the voter came into the county the.circulator ;

was credentialed in; that if anybody asked to see the credentials:

that the voter had a right to see them, so always keep them on

your person or keep them with you.”

21l. Jennifer Breslin testified at the deposition that when



she learned that one of the Circulators had covered over the name
of the candidate ‘and had denied that the petitlon was for Ralph
Nader, she went looklng for him and that he was promptly
terminated from the drive and the signatures he gathered were
1solated and huhdred or more signatures he collected were not
eubmitted to the.State to count for review.

22. Frahk Young, Treasurer of the Mouhtain Party, and a

signer of the Nader petition, testified that he has conducted at

ﬂ

least three petitioninq efforts.for minor party - candidates ih
West Virginia and- that he has never been told to display
credentials but to have them on him in ‘his pocket.

23. Ms. Cindy Smith of the Secretary of State’s office

corrohorated Ms. Amato and Ms. Breslin’s testimony in that she

;

testified that representatives of the Nader campaign had miltiple

conversations with her to ascertain the requlrements on the face
of the petitlon and the procedures for petitioning in West

Virginia.

24. Ms. Smith also testifled that the Secretary of State’'s

office 1nformed the Nader campaign that even though the web51te
had the form for the petition on it, that the form on the side
wag incerrect. Ms. Smith explained that the elauee-about loging
the right to vote in the primary should be deleted as it had been
invalidated by a federal lawsuit last year. Ms. Smith also

testified that she directed'people with questions about the



procedures to the Secretary of State’s office website.
25, Ms. Breslin testified that she relled on the Secretary
of State’'s office to prov1de her with that 1nformatlon about the

incorrect clause on the petltlon, despite contrary information on.

'26. Ms. Smith testified that there is no font size
requirement for the.names of the candidates and that the names of
the candidates for the petition were in the apprOpriate place on
the Secretary of State's petition fo |

' 27? The Kanawha County Prosecutlng Attorney, Michael
Clifford, requested and recelved the credentlals of the Nader
petiticners from each county.

28. There was confusion among the state officials, between
Mr. Clifford and the Secretary of State’'s office and the county
clerk s offices, as to whether or not a c1rculator was required

to display the credentials at all times or simply have them

available should there by an.inquiry.
29; Ms. Breslin testified that “not one county'registrar's
office,'but every single county registrar’s office [said] ‘no, if
somebody asks to see themf they have got the right to see them. _ ' ;
It they_ask, show it to them’”. B 1
30, The Secretary of State’s representatives told Ms.

Breslln that it wasg suff1c1ent for the credentials to be




available oo inquiry.?

31; Michael Clrfford was of the opinion that it was
necessary to display the credentlals at all times while
circulating and told Ms. Breslio that on July 19, 2004.

32. After reports in tre 'ewspaper prior to the 19%, Ms.
‘Breslin and Mr. Clifford testified that Mé. Breslin sought out
Mr. Clifford to understand whot the problem was. Breslin .
testified that she wanted to be “part of the solution” and that
after the meeting wrth Mr. Clifford that she instructed her
petitioners to laminéte their credentials, punch holes in them
and wear them around their ﬁecks, |

33. Michael Clifford testified that he received no
complaints after the Juiy 15, 2004 meetlng, and that he had
called rolice officers to ask them L0 observe the petitioning and
that they did not report any wrong doing. |

34. At a meéting called by Mr. Kimble of representatlves
of the Prosecutlng Attorney s offlce and the Secretary of State s-
office with Ms. Breslin on July 23, 2004, as well as members of
the Attorney General’'s office, a consensus was reached on the
credentlallng issue and a press reiease issued by the Secretary

of State stating, inter alia, “All parties were pleased with the

cooperative nature of all of the participants involved. - During

? Ms. Breslin so testified at her deposition and Cmdy Smith confirmed this in her
tesnrnony -



the meetiﬁg it.was made cléar that.harassment‘by or cof
petitioners was unacceptable and that the petitioning procegg is
a legal right under West Virgihia law. ”

35. Ms. Amato spoke to Dan Kimble and Cindy Smith after
this meeting, and ahé was teld zbout the release and the nature.

of the meeting. She testified that she thought the meeting was

to make sure everybody'Was singing from the same songbook on the .

lrequirements and that the issue was resolved.
' 36. Tha petia}oning began on or abdat July 11, 2004 and
_ended on or.abaut August 2, 2004.

37. Michael-Goldman testified that a circulator denied
that Mr. Nader was the candidate and that he sigged the petition.
He said that.the top of the petition was covered ﬁp,-but that he
heid the clipboard when siéning; | |

38. Alondra McDonald testified that she could only see the
bottom of the petltlon, that it was the flrst petltlon she had
31gned and that sha didn't know it was for a specific candidate

or for Ralph Nader.

'39, Eric Tolbert testified that he and his wife 51gned the

petition and that the name of the candidate was hovered over.
40. Dan Jordan did not sign the petltlon and testified

that he spoke on two occasions w1th the same circulator who tﬁe

first tlme sald ‘not necessarily” when asked 1f the candldate was

Ralph Nader and the second tlme sald it was.
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41. Johany Campbell did not sign but observed that the
candidate’s name was covered over and further testified that
while 01rculators did not volunteer the name of the candidate in

the initial interattion with a potential signer, when asked,

T~

stated w hot of the signer that it was Ralph Nader.

o
[

42. Jill-Milesy an attorney employed by Attorjey General s

Consumer Protection Division was solicited by a Democratic member

of the state legislature to look into the bona fides of the

Nader petitioning operation and to prox ide an affiﬂavit_of
complaint. She did and testified that, when asked, Cireulators
said the candidate was Ralph Nader. She testified that no
investigation was opened by the Consumer Protection Divisionr
.43. James S. Dalton, a paralegal who also werked in
Attorney Geﬁeral's Coneumer‘Protection Division'testified that he
observed Nader petition circulators opening their conversations

by asking voters to “sign a petition to get an independent

.candidate on the ballot.~*

44, Martin Glasser testified thatr the circulators put-up a

sign with “raise the minimum wage” in large letters and Mr.

Nader's name in small letters. He testified that the petition

was to put'Mr._Nader onn the bhallot,

45. Gary Collias testified that he is a member of the

State Election Commission and . a lawyer who prepared his own

affidavit, stating, “all the petitions that I saw seeking the

11




signatures to have'Mr. Néder'placed on.the ballot the work
‘minority’ appeared large bold print on the upper_left-hend
corner of the form. He conceded.in court that the'petition
actually reads “Minor Candidate and Independent on the too.”
Coliies.said the circ ulators seid the-petition was to get a
minority candidate on the-ballot.end, when asked the name, said
. Ralph Nader. He observed the petitioning from July 12 to July 16_
and did not see any effort to cover over the name of the
‘candidate. Mr Colllas Stated that Mr. Camejo, Mr. Nader - Vice
Presidential oandidate .as a HiSpanic, was indeed what would be
consrdered a mlnorlty candldate by the common use of that term in
the state of West Virginia. EHe didn’t know if that would_also
apply to Mr. Nader as an Arab-Zmerican. _ o e

46. Jennifer Narog Taylor testified (through a depoeition) |
tce being approached_by circulators and asked if She would'signrto
put a minority candidate on the ballot.' She did not sign.  She
further:testified that the.circulators ansWered gquestions in.an '
evasive manner. She wae unable to verify that the circulators
were working for the Nader campaign.

_47. Diedre Purdy testified {through a deposition) that she
was approached by two persons stating they were seeklng to put a

mrnorlty candidate on the ballot The circulators obscured the

name of the candidate and one, when agsked, said the candidate was

Mr. Nader and the other did not. She spoke with several other . o
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circulators who were evasive as to who the candidate was, but one

gaid it was Mr. Nader WHen asked.

48. Of these 12 witnesses. who interacted with circulators,
only six testified that he or she observed either cdvering dver
the candidat 180 OF -nylng that the candldate was Mr. Nader.
4%. Ms. Smith teutlflEd that the Attorney General’s cffice

has had possession of 'the original petitidns'for at least a week

and a half.

1. The state of West Virginia has a legitimate interes:t
in the regulation'of'its.elegtions:if its elections are to be |
fair and hohest and coﬁduéted in an 6rderly mahner. Hegs v,
Hechler; 925 F. Suﬁp; 1140 (1995). |

2. The étate bf West Vi;ginia has an interest in holding
canvasseré accountaﬁle for impréper conduct.

3. The state of‘West Virginia'affirmatively requires one

who canvasses 51gnatures for petitions to “exhlblt to each voter
canvassed or solicited” credentials which have been issued by the

-Clerk of the County Commission.

4. The requirement that credentials be exhibited to each
voter canvassed or solicdited serves a substantial state interest
in assuring integrity of the signature solicitation process.

5. If credentials are not exhibited to voters canvassed

or solicited, the integrity of the specific signatures obtained

,13



without credentials shown is compromised.

6. Five witnesses who observed one, or at-most three
- instances of misrepresentation of'obscuring the name of the
candidate, doegs not provide a basis to invalidate é petition

signed b} some 23,000 1

'l ol o I 0¥
PeXrsons.

7. There are no West Vlrglnla cases supporting the relief

the Attorney General has xequested hereln

8. In a New York case, Harris v. Rodriquez, 51 N.Y.2d
737,411 N.E.2d 777, 432 N.Y.5.2d 358 (1980), the Court of
Appeals held that nine 81gnatures that appeared to be have been
taken by someone other than the person who purportedly witnessed’
them, were 1nsuff1c1ent to find that a petltlon containing 6, OOO
signatures was permeated with fraud

9. Courts in other'jurisdictiohs ﬁave held that a

petition cannct be invalidated on the basis of speech between

c1rcu1ators and 51gners or potentlal signers. San Francisco

Fortv Nlners v. Nisiiolka, .89_Cal.Rptr.2d 388 (cal., Ct. Ap.

1999); In re,Initiative No. 142, 55 P.2d 455 (Okla. 1936);
Bdwards v. Hutchinson, 35 P.2d 90 (Wask. 1934) . |
'10. There is no requirement that the circulators in West
Virgihia mﬁst hegin by'stating'the name of the candidate in
conversation with potential signers.
11.. As for the question of the failure to display

credentials for the early portiocn of the petition drive, the

14



statute that appears to impose that requirement says nothing
ebout invalidatin_g a8 nominating petition as a remedy by the Court
in a civil suit sﬁch as this.

12. There is no precedent on point cited (in any State in

3 T a4
America), for the relie

Fh

, sought by the State in an “access to
ballot” challenge such as this.
13. The circulators justifiably relied on instructions

given by representatives of the Secretary of State that all that

.was required was to carry the credentials on their person.

14. The Seéretary of State’'s office was orally correcting

| instructions on its website, for example, with respect to the

J:emovall about .t:he line about losing the right to.vote in tlhe
primary.4

15.. Iﬁ & quo warranto proqeeding to strike a présidéntiai
candidate ffom .a ballot where that candidate has met the state’s
s.igna'tur'e requirement burdeﬁ, and where no proceedings were

brought under the criminal portion of the statute, the burden of

the state is a heavy one but not an imposgible cne.® .

16. The state’s interests in its processes are balanced

* 1t was Ms, Breslin who pointed out to the Secretary of State that they were giving out
information that conflicted with the instructions from the county prosecutor. Therefore, plaintiffs
could be estopped from secking to invalidate the petition on the basis of the information the
defendants relied on as a matter of law but the Court does not and will not make a conclusion of
law on estoppel theory herein.

> This is especially true in light of the interests of our citizens - more than 23,000 of them
- in signing the petition. . _
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against the interest and rights of the voters and of candidates

seeking federal office.

RULING

1. .Whatever weight is éssigned to the state’s iﬁterest in
the lack of displaf‘of credentials for a proven fraction of the
petitioning effort, those state'interests do not outweigh the
harm that'ﬁould occur from'remoﬁing thése candidates from thé
ballot. N |

2. "The testimony of a half dozen éitizens doeé not

constitute the showing that would be required to invalidate these

petitions as a matter of law.

3. The balance of harms and ﬁhe likelihood of success on
the merits both mitigate in the favor of defendants.
4. The proéeeding_in‘quo warranto is hereby denied.
S. The injunction is hereby denied.
6. The exceptions of the State are hereby noted and
preserved for appeal.
7. The Circuit Clerk shall send a_certified Ccopy qf'this
Order to the following by'FAX:_
Silas B. Taylor, Esqg. '_ FAX - 558-0140
Sr. Deputy Attormey General
Office of Attorney General
State of West Virginia

State Capitol’
Charleston, West Virginia 25305
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William S. Steele, Esg. FAX - 558-0140
Managing Deputy Attorney General

Office of Attorney General

State of West Virginia

State Capitol '

Charleston, West Virginia 25305

Harry Rresky, Esq. ' - FAX - 212-581-1359
- Attorney at T.aw - C '

250 W. 57" Street, Ste. 2017
New York, Ny 10107 -

David Grubb, Esgq. FAY -~ 345-3355
Attorney at Law :

1324 Virginia Street, E.

Charleston, wWv 25301

Tod J.
Judge

DATED ; September 2. 2004

" NOTE The trial court réporter is hereby directed to begin _
breparing and complete the transcript of the August 30, 2004
hearing to facilitate the appeal of this case, if any.
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