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GENERAL TERMS & CONDITIONS
PURCHASE ORDER/CONTRACT

%CCEETANCE: Seller shall be bound by this order and its terms and conditions upon receipt of
this order.

APPLICABLE LAW: The faws of the State of West Virginia and the Legislative Rules of the
Purchasing Division shalt govern ali rights and duties under the Contract, including without
limitation the validity of this Purchase Order/Contract.

NON-FUNDING: Al services performed or goods delivered under State Purchase Orders/
Contracts are to be continued for the terms of the Purchase Order/Contract, contingent upon
funds being appropriated by the Legislature or otherwise being made available. inthe event funds
are not appropriated or otherwise available for these services or goods, this Purchase Order/
Contract becomes void and of no effect after June 30.

COMPLIANCE: Seller shali comply with all Federal, State and local laws, regulations and
ordinances including, but not limited to, the prevailing wage rates of the WV Division of Labor.

MODIFICATIONS: This writing is the parties final exgression of intent. No modification of this
order shall be binding uniess agreed to in writing by the Buyer.

ASSIGNMENT: Neither this Order nor any monies due, or to become due hereunder may be
assigned by the Seller without the Buyer's consent.

WARRANTY: The Seller expressly warrants that the goods and/or services covered by this order
will: g_a} conform 1o the specifications, drawings, samples or other description furnished or

specified by the Buyer; }(be merchantable and fit for the purpose intended; and/or {c} be free from
defect in material and workmanship.

CANCELLATION: The Director of Purchasing may cancel any Purchase Order/Contract upon
30 days written notice to the seller.

SHIPPING, BILLING & PRICES: Prices are those stated in this order. No price increase will be
accepted without written authority from the Buyer. All goods or services shall be shipped on or
before the date specified in this Order. :

LATE PAYMENTS: Payments may only be made after the delivery of goods or services. Interest
may be paid on late payments in accordance with the West Virginia Code.

TAXES: The State of West Virginia is exempt from Federal and State taxes and will not pay or
reimburse such taxes.

RENEWAL.: Any reference to automatic renewal is hereby deleted. The Contract may be
renewed only upon mutual written agreement of the parties.

BANKRUPTCY: In the event the vendor/contractor files for bankruptcy protection, this Contract
may be deemed null and void, and terminated without further order.

HIPAA Business Associate Addendum - The West Virginia State Government HIPAA Business
Associate Addendum (BAA), approved by the Attorney General, and available online at the Purchasing
Division's web site (http://www.state.wv.us/admin/purchase/vre/hipaa.htm) is hereby made
part of the agreement. Provided that, the Agency meets the definition of a Covered Entity

{45 CFR §160.103) and will be disclosing Protected Health Information (45 CFR §160.103) to the vendor,

West Virginia Alcoho! & Drug-Free Workplace Act: if this Contract constitutes a public improvement consiruction

contract as set forth in Article 1D, Chapter 21 of the West Virginia Code {"The Wesl Virginia Aicohol and Drug-Free Workplace

Act"), then the foifowing fanguage shall hereby become part of this Contract: "The contractor and ifs subcontractors shall
implement and maintain a written drug-free workplace policy in compliance with the West Virginia Alcohel and Drug-Free

Workplace Act, as set forth in Article 1D, Chapter 21 of the West Virginia Code. The contractor and its subcontractors shall
provide a sworn statement in writing, under the penalties of perjury, that they maintain a valid drug-free work place policy in
compliance with the West Virginia Alcohol and Drug-Free Workplace Act. It is understood and agreed that this Contract shali be
cancelled by the awarding authority if the Contractor: 1) Fails to implement its drug-free workplace policy; 2) Fails to provide
information regarding implementation of the contractor's drug-free workplace policy at the request of the public authority;

or 3) Provides to the public authority false information regarding the contractor's drug-free workplace policy.”

Rev. 7/01/08
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Second Amendment to AGREEMENT

International Business Machines Corporation and the State of West Virginia entered into that certain
MASTER 1BM CUSTOMER AGREEMENT BETWEEN IBM AND THE STATE OF WEST VIRGINIA, dated
May 28, 1993 and approved by the State of West Virginia Attorney General on June 28, 1993
("Agreement”), as amended by the ADDENDUM TO THE IBM CUSTOMER AGREEMENT BETWEEN
IBM AND THE STATE OF WEST VIRGINIA, also dated May 28, 1993 and approved by the State of West
Virginia Attorney General on June 29, 1993 (“First Amendment”). This SECOND ADDENDUM
AMENDMENT TO AGREEMENT (“Second Amendment”) amends the Agreement, which the parties
hereto do mutually agree to amend as follows:

Section 1.10 of the Agreement, as amended by the First Amendment, shall be deleted in its
entirety and replaced with the following paragraph:

Our liability to you for any cause whatsoever shall be limited to the amount of any actual loss or
damage, up to the greater of $100,000 or the purchase price paid to us for the Products and
Services that are the subject of your claim. The foregoing limitation does not apply to (a) Section
1.9 of this Agreement or (b) damages resulting from bodily injury (including death) and damage to
real property and tangible personal property. In no event shall we be liable for any indirect,
special, punitive, or consequential damages arising out of this Agreement or the use of the
Products or Services purchased by you hereunder, loss of, or damage to data, lost profits,
business, revenue, goodwill, or anticipated savings even if we have been advised of the possibility
of such damages. Both parties agree that this Agreement does not create any right or cause of
action for any third party against the other except for third party claims that fit within Section 1.9 of
this Agreement.

Except as amended herein, all other terms and conditions of the Agreement, as amended, shall remain in full
force and effect.

All capitalized terms used but not otherwise defined herein are defined in the Agreement.

The parties acknowledge that they have read this Second Amendment, understand it, and agree 1o be bound
by its terms and conditions. Further, they agree that this Second Amendment and the Agreement are the
complete and exclusive statement of the agreement between the parties, superseding all proposals or other
prior agreements, oral or written, and all other communications between the parties relating to this subject.

Agreed to: ' Agreed to:

State of We

t Virgigt

international Business Machines Corporation
-
oy T N
Authorized Sigfiature

Name (type or print): _ Name (type or print): Marl'Nicolay, IBM Client Unit

Executive, Kentucky

Date: Date: 5/G/o%
Identification number: Agreement number:
Address: IBM address: 1500 Aristides Bivd
' Coldstrearn Research Campus
APPROVED AS TO FORM THIS 774~ Lexington, KY 40511-1319 USA
DAY OF__ < /fetles 20dd Building: CS | Ficor: NA | Office: MO

DARRELL V. MEGRAW, JR.

i . ﬁter signing, piease return & copy of this Amendment to the “IBM address” shown above,
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Notice to IBEM Customers

January 22, 1881

Introduction of IBM Customer Agreement

We &re announcing today the restructuring of most of our standard contracts inlo a single IBM Cuystomer
Agreement. This announcement is in response to your suggestions that we shorien and simplify our
contracts and be easier o do business wilh. The new Agreemént allows us to include only once the common
terms that were previously stated multiple times. Many of the current agreements and amendments have
been completely eliminated. The result Is a single, easy-to-understand contract that covers the majority of
your transactions with us i

Previously separate contracts for machines programs and services {such as Project Support Services) are
now fully integrated into the 1BM Customer Agreement It also includes several Options (such as Volume
Discounts) and accommodates electronic communications between us

The IBM Customer Agreement! provides an attractive, comprehensive warranty for our products and services
that describes how we do business today Included is your right to a fuli refund if we do not meet our
obligations )

The substance of the |BM Customer Agreement and its Attachments, with minor exceplions is unchanged
from our current contracis. The words, however have been rewrillen to be concise and easy lo read

Effective Dates of New and Revised Documents

The IBM Customer Agreement and Attachments will automatically become effective on May 1, 1894 1f you
have any questions about the Agreement or its Attachments, please contact your 1BM markeling
representative  We will address any concerns you may have. Until they are resoived to your satisfaction
we will continue to transact business under your exisling IBM coniracts.

The IBM Customer Agreement follows along with a description of its Attachments. Your IBM markeling
representative will promptly provide any Attachments you reques!

IBM 15 3 registered trademark of International Bysiness Machines Corporation J91-007



Customer Agreement

o]
I

Thank you for doing business with us.
quality Products and Services.
not completely satisfied, please

This IBM Customer Agreement (called the

transactions we may do with you, including:

(a} sale of Machines;
(t) license of Programs; and

(g} provision of Services.

We are committed to providing you with the highest
if, at any time, you have any questions or problems, or are
tet us know. Our goal is to do our best for you,

“Agreement”) COVers the major business

We also make several Options available to you concerning the Products and Services we
provide under this Agreement, such as volume discounts.

This Agreement and its applicable Attachments and Transaction Documenis are the
complete agreement regarding these transactions, and replace any prior oral or written

communications between us.

By signing below for our respective Enterpr
Cnce signed, 1) any reproduction
by reliable means,
all Products and Services you order under this Agreement

Agreement.
Transaction Document made
considered 2n original and 2)
are subject to R.

Agreed to.
Enterprise name;

o Lot V.

ises, each of us agrees to the terms of this

of this Agresment, an Atiachment, or
{for example, photocopy OF facsimile) is

Agreed to: .
international Business Machines Corporation
Armonk, New York 10504

By AJ&CGU\L

Authorized signature

Nare (type or print: U CL ‘Yolan

pate: oy 25, 1443 |

Enterprise number. 9492 00 0

Enterprise addressz\qm tamwk& 'b\\fd-, E.

Rogm E-NG
e leston, WO
AN203

Authofged signaturd

Name (iype or printh: S7 & VEN CHS
pate: MAY 7, 1973

Agreement number: Xm 7 |66 S
IBM Office number: "Y'/ 7

IBM Office address: S‘w C.E:E 57" &
| CHARLESTDIV, L

253

Bromen § mf 7
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Customer Agreement

art 1 - General

1.4 Definitions

Customer-set-up Machine is an 1M Machine that you set up according to cur instructions.

Date of Instaliation is the fotlowing:
1. for & Maching —

a. the business day after the day we install it or, if you defer installation, make it
available to you for instaliation;

b the second business day after the end of a Cuslomer-set-up Machine’s standard
transit allowance period. We will aliocate a reasonable trensit allowance period; or

c. the second business day afler the arrival of 2 non-IBM Machine.
2 fdr a Program, the latest of —
a. the day after its testing period ends {this does not apply to Program Patkages),
b 10 days after we ship it; Or
c. the day, specified in a Transaction Document, on which we authorize you 1o inake an
Additional License Copy or a capy of a Distributed Feature

Designated Machina is the Machine, that you identify to us by type/mode! and serial {or plant
order) number, on which you intend to use a Program for processing. When we spacily that
you do not have to provide this identification to us, the term Designated Machine means the
single Machine on which you may use the Frogram at any one time

Enterprise is any legal entily (such as @ corporation} and the subsidiaries it owns by more
than 50 percent The tarm “Enterprise” applies only {0 the poriion of the enterprise focaled in
the United States or Puerto Rico.

Machine is a machine, its features, conversions, upgrades, elemenis, or accessories, or any
combination of them. The term “Machine” inciudes an IBM Machine and any non-lBM
Machine {inciuding other equipment} that we may provide to you

Product is 2 Machine or @ Program

Program is the following, including features and any whole or partial copies:
{ machine-readable instructions;

2. a collection of machine-readable daia such as a dgata base, and

3. related materials, including documentation and fistings, in ény form.

The term “Program” includes an 18M Program and any non-iBM Program that we may
provide to you. The term does not include Licensed internai Code or Materials.

Service is assistance or use of a resource {such &8 8 network) we make available to you

Specifications is a document that provides information specific to a Product. For 2 Machine
we call the document "Official published Specifications.” For a Program, we cali it "Licenses
Program Specifications” or "License Information.”

Specified Operaling Environment is the Machines and Programs with which a Program i
designed to operate, as described in the Program’s Specifications.

7125-4575-00 1/581 Page 3 of 23



1.2

1.3

Agreement Structure

Attachments

Some Products and Services have lerms in addition lo those we specify in this Agreement.
We provide the additional terms in documents called "Attachments™ which are alse part of
this Agreement. For example, we describe the additional terms for IBM Information Network
Services in an Atachment. We make the Attachments available to you for signature

Transaction Documents

For each order you place, we will provide to you the appropriate “Transaction Documents”
that confirm the specific details of your order. The foliowing are exampies of Transaction
Documents, with examples of the information they may contaim

1. suppiements (Machine quantity a2nd type ordered price. estimated shipment date and
warranty petiod)

2 axhibils {eligible Producis by category. discount schedules, and available contract
periods), . y

7 addends {selected coniract-period duration. start dale, and toial guanlity or revenue
committed);

4 statements of work (project schedute, responsibilities, and charges); and

5. invoices {item, guantity, price, amount due, and other typical involce information}.

Conflicting Terms

if there is a conflict among the terms in the various documents, those of an Attachment
prevail over those of this Agreement The lerms of a Transaction Document prevail over
those of both of these documents.

Our Acceptance of Your Order
A Product or Service becomes subject to this Agreement when we accepl your order. We
accep! your order by doing any of the foliowing:

1. sending you a Transaction Document;

2. shipping the Product; or

3. providing the Service.

Your Acceptance of Additionai Terms

You accept the additional terms in an Attachment or Transaction Document by doing any of
the following:

1 signing the Attachment or Transaction Document;
2. using the Product or Service, or allowing others o do so; or
3 rmaking any payment for the Product ar Service.

Delivery

Wa will use our best efforts to meet your delivery requirements for Products and Services you
order, and will inform you of their status. We pay normal transportation charges for Products
wea ship to you.

~ 2125-4575-00 1/891 Page 4 of 22



1.4

1.5

Electronic Communications
Each of us may communicate with the other by electronic means Both of us agree to the
foilowing for all electronic communicalions: -

4. an identification code (called a "USERID ) contained in an electronic document is legaily
sufficient 1o verily the sender’s identity and the document’s authenticity:

2 an electronic docyment that contains a USERID is a signed wriling; and

3 an electronic document, or any compuier printout of #, I3 an original when maintained in
the normal cotirse of business.

Electronic Data Interchange

We may provide Electronic Data Interchange (called “gD7) Options to you. Electrenic

tnvoicing and electronic payment are exampies of these Options. when using ED! Options
each of us agrees: ’

1. when a bank is involved, o pay our respective bank };harges and to promptly notify the
other of any changes to the bank payment process: and

2. 1o promptly nolily the other of any changes to lhe lachnology, process, or information
upon which the EDI {ransactions are based.

We wili specify respective responsibilities for the EDI Option you choose

Prices and Price Changes
The following are the bases on whith we may regquire the amount payable for a Product or
Service to be paid. with an example of each:
1 one-ime (the price of a Machine);
3. recurring (a monthly charge for Maintenance Services); or
3. 5 combination of both (an initial charge and a monthly license charge for a Program)
We will specify the amount and basis for the particular Product or Service.

Price Increases

We may increase recurring charges by giving you three months” written notice. An increase

applies on the first day of the applicable invoice period on or after the effective dale we
specify in the nulice.

We may increase one-time charges and hourly rates without notice However, an increase {o]
one-lime charges does not apply to you if 1) we receive your order before the annguncement
date of the increase ‘and 2) one of the following occurs within three months afler the
announcement: .

1. we ship you the Product;

2 with our authorization, you make an Additional License Copy of a Program or @ copy of ¢
Distributed Fealure; or

3 a Program’s group-upgrade charge becomes due.
Price Decreases

You receive the benefil of & decrease in charges for amounls which become due on or afte
the effeclive date of the decrease.
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1.6

1.7

1.8

Invaicing, Payment, and Taxes
We invoice:

{1 recurring charges (other than usage charges) for a Program and for Mainienance
Services in agvance for the applicable invoice period;

usage charges following the pericd in which you incur them; and
3. all other charges when or afler you incur them

Eor a Product with a one-time charge, payment is due on its Date of Installation. Recurring
charges for a Product begin on its Date of Installation. N

You agree o pay as we specify in the invoice, You also agree to pay amounts equal to any
applicable taxes resulling from any \ransaction under this Agreement This does not include
taxes based on our net income. You are responsible for perscnal properly taxes for each
Product from the date we ship it to you.

Additional Charges

bepending on the particular Product, Service, or circumstances, additional charges may
apply. For example, if we are required to use other than private automobile or scheduled
public transporiation to provide Maintenance Services to you, we charge an additional

amount We will notify you in advance if these charges apply.

Types of Service for Machines

We provide certain types of service for & Machine o keep it in, or restore it to, good working
order during its warranty period or while it 1s under Maintenance Services. The following
terms apply to both warranty service and Maintenance Services.

Depending on the Machine, the service may be 1) a2 “Repair” service at your location (called
*On-site™) or at one of our sepvice locations {called "Carry-in") or 2) an “Exchange” service,
either On-site or Carry-in. We will inform you of the available types of service for a Machine

Under.Maintenance Services, you may select the type of service from those avallable for the
Machine, We require that a Machine and its fealures have the same type of service.

We offer On-site types of service 24 hours a day, seven days a week Carry-in types of
service are available during the normal business hours of our service locations

When a lype of service involves the exchange of @ Machine or part, the item we replace
becomes our property and the replacement becomes yours. ‘The replacement may not be
new, but wili be in good working order.

Under Carry-in service, instead of delivering the failing Machine to us, if you prefer, you may
ship it (prepaid and suitably packaged) lo a location we designate. After we have repaired or
exchanged fhe Machine, we will return it o you &t our expense.

Under On-site Exchange service, depending on the nature of the failure, we may repair the
failing Machine at your site instead of exchanging i

We are responsible for loss of, or damage to, your Machine while it is 4} In our possession or
2} in transit in those cases where we are responsible for the transportation charges
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You agree tol
1 obtain aulhorizalion from the owner to have us setvice a Machine that you do not own:
2. where applicable, before we provide service —

a. {ollow the problem determination, problem analysis, and service request procedures
that we provide,

5. secure all programs, data. and funds contzined in a Machine,
¢. inform us of changas in a Machine’s location, and

d. for a Machine with Exchange service, remove all features, paris options alterations
and attachments not under our service. You also agree to ensure that the Machine is
free of any legal obligaticns or restrictions that prevent its exchange;

3 be responsible for loss of or damage o, 2 Machine in transit in those cases where you
are responsible for the transportation charges; and

4. on completion of Carry-in Repair service .connect a repalred Machine an‘d verify ils
operation.

4,8 Patents and Copyrighis

1t a third party claims that a Product we provide inftinges a patent or copyright we will defend
you against that claim at our expense and pay all costs, damages, and attorney’s fees that a
courd finally awards, provided thal you:

1. promptly notify us in writing of the claim; and
2. allow us to conirol, and cooperate with us in, the defense znd any related seftlement
negotiations.

If such a claim is made or appears likely to be made, you agree to permit us lo enable you i
contintie 1o use the Product, or 1o modify or replace it. H we determine that none of these
alleraatives js reasonably available, you agree to return the Product {o us on our wriller
request. We wili then give you s credit equal to your net book value for thie Product, providec
you have followed generaily-accepted accounting principles ’

This is our entire gbligation to you regarding any claim of infringement.

Claims for Which We are Not Responsible

We have no obligation regarding any claim based on any of the following:

1. your modification of a Product. or a Program’s use in other than ils Specified Operatin
Environment; -

2 the combinétion. operation, or use of a Product with any product, data, or apparalus the
we did not provide; of

3 infringement by 2 non-18M Product alone, as opposed to its combination, operation,
yse as part of a system of Products thal we provide to you

4.10 Limitation of Liability

Circumstances may arise where, because of a default on our pari or cther Habillly, you a:
entitled to recover damages from us. In each such insiance, regardless of the basis on whic
you are entitled to claim damages from us, we are liable only fon

1. payments referred 1o in our palent and copyright terms described above;

2 bodily injury {including death), and damage to real property and tangibié person
property; and
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3.

the amoupt of any other actual loss or damage, up to the grealer of $100000 or the

charges (H recurring, 12 months” charges apply) for the Product or Service that is the
subject of the claim

This limil aiso applies lo any of our subcontractors and Program developers. 1t is the
maximum Tor which we are collectively responsible.

ftems for Which We are Not Liable

Under no circumstances are we llable for any of the following:

1.

2
3.

third-party claims against you for losses or damages {other than those under the first two
tems listed above); ‘

loss of, or damage to, your records or data; or

sconomic conseguential damages {including lost profits or savings) or incidental
damapges, even if we are irformed of their possibility

1.41 Mutua! Responsibilities

Both of us agree that under this Agreement:

1.

neither of us will use the other’s trademark, trade name, or other designation in any
promotion or publication without prior written consent;

all information exchanged is nonconfidential. If either of us requires the exchange of
confidential information, it wilt be made under a signed confidentiality agreement;

. each is free to enter Into similar agreements with others;

each grants the other only the licenses specified. No other licenses (including licenses
under patenis) are granted;

each will allow the other reasonable opportunity to comply before it claimis thai the other
has not met its obligations; and .

neither of us will bring a legal action more {han two years after the cause of action arose.

142 Your Other Responsibilities

You agree:

1

not 1o assign this Agreement or your rights under i, detegate your obligations, or reseli
any Service withoul prior writien consent. Any attempt to do so is void;

to acquire Machines with the intent to use them within your Enlerprise and not for
reselling, teasing, or transferring to a third party, unless either of the following applies —

4. you are arranging lease-back financing for the Machines, or

b. you purchase them without any discount or allowance, and do not remarket them in
comgpetition with our authorized remarketers]

to allow us to install mandatory engireering changes {such as those required for safety)
on a Machine. Any parts we remove become our property;

that you are responsible for the resuits obtained from the Products and Services;

5. to comply with all applicable government export laws and regulations: and

to provide us with full, free, and safe access to your [acilities for us fo fulfill our
obligations  If you become aware of any unsafe conditions or hazardous materials to

which our personnel would be exposad at any of your facilities, you agree o promptly
notify us. : .
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1.13

1.14

1.45

1.16

1.47

1.18

Your Additional Rights

You may have additional rights under certain taws (such as consumer laws) which de not
allow the exclusion of implied warranties. or the exclusion or limitation of certain damages. |
these laws apply, our exclusions or limitations may not apply to you.

IBM Business Partners

We have signed agreements with certain organizations (called “IBM Business Partners "} to
promote, market, and support some of our Products and Services. We have chosen these
organizations because of their skills and experience in a particular field.

When you order our Products of Services (markeled to you by these organizations} under this
Agreement, we confirm thal we are responsible for providing thern o you under the
warranties and other terms of this Agreement. We are nol responsible for 1} the actions of
{hese organizations, 2} any additional obligations they may have to you, or 3) any products ar
cervices {hat they {and not us} may supply to you

Changes to the Agreement Terms

in order to maintain flexibility in our Products, Services, and Opticns, we may change the
terms of this Agreement by giving you three months” written notice  However, these changes
are not retroactive. They apply, as of the effactive dale we specily in the nctice, only io new

orders (those we receive on or after the date of the notice) and to on-going transactions, such
as licenses and Services,

Otherwise, for a change o be valid, both of us must sign it Additional or different terms in
any order or writlen communication from you are void

Agreement Termination

You may terminate this Agreement on written notice to us following the expiration or
termination of all your cbligations.

Either of us may ferminate this Agreement if the other does not comply with any of its terms,
provided the one who is not complying is given written notice and reasonable time o comply

Any terms of this Agreement which by their nature extend beyond is lermination remain in
effect until fulfilled, and apply to respective SUCCRSSOrS and assignees.

Geographic Scope

All your rights, ail our obligations, and all licenses {excep! for Licensed internal Code and at
speciflically granted) are valid oniy in the United States and Puerio Rico

Governing Law

The laws of the State of New York govern this Agreement
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Part 2 - Warranties

241

The IBM Warranties

Warranty for IBM Machines

For each 1BM Machine, we warrant that it
1. is free from defects in materials and workmanship; and
2 conforms to ils Spetifications.

The warranty period for a Machine is a specified, fixed period We calculate ils expiration
from the Machine’s Date of Installation.

During the warranly period, we provide warranty service under the type of service we
designate for the Machine or under the afternative service you select under Maintenance

Services!

For us to provide warranty service for z feature, conversion, or upgrade, we require that the
Machine on which it is instafied be 4} the designated, serial-numbered Machine and 2} al an
engineering-change level compatible with the feature, conversion, or upgrade.

During the warranly period, we manage and Install engineering changes that apply to the
Machine.

If a Machine does not function as warranted during the warranty period, we will repair or
replace it without charge. if we are unable 1o do so, you may relurn it to us and we will
refund your money.

Warranty for IBM Programs

For gach warranted 1BM Program, we warrant that:
1 we have the right to ficense It; and
2. it conforms to its Specifications.

The warranly period for & Program expires when Us Program Services are no longer
available.

During the warranly period, we provide warranty service, without charge, for & Program
through Program Services. Program Services are available for a warranted Program for at
least one year following is general availabilily. Therefore, the duration ol warranty service
depends on when you obtain your licensa. if, during the first year after you obtain your
license, we are unable to make the Program function as warranied, you may return it to us
and we wiil refund your money.

' Warranty for IBM Services

For each I1BM Service, we warram that we perform it
1. in a workmanlike manner; and

9. according io its curreni description contained in this Agreement, an Aftachment, or 2
Transaction Document.
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Warranty {or Systems

Where we provide Producls to you as & system, we warrant thal they are compatible and ean
operate with one another.

Warranty for Intenrated Systems

For each integrated system we deliver 1o you under a Statement of Work for Systems
Integration Services, we warrant that it meets its Complelion Criteria as specified in the
Statement of Work,

The warranly period for an integrated system is a fixed period as specified in the Stalement of
Work. U begins on the date we Celiver the system to you.

If an integrated systern does nct function as warranted during the warranty period, we will

correct the deficiency without charge If we are unable to do so, you may return the system
to us and we will refund your money.

Extent of Warranty

If & Machine is subject to federal or slate consumer warranty laws, our stalement of limitec
warranty inciuded with the Machine applies in'place of these Machine warranties

Misuse, accident, modification unsuitable physical or operating environment, operation ir
other than the Specified Cperating Environment, improper maintenance by you or failure
caused by a product for which we are not responsible may void the warranties.

THESE WARRANTIES REPLACE ALL OTHER WARRANTIES, EXPRESS OR IMPLIED, INCLUDINC

THE IMPLIED WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAF
PLIRPOSE.

ltems Not Covered by Warranty
We do not warrant uninterrupled or error-free operation of a Product or Service
We will identify IBM Products and Services that we do not warrant

We provide non-IBM Products and Services on an “AS 18" basis However, non-1BI
manufacturers, suppliers, or publishers may provide their own warranties 1o you.
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Customer Agreement
Part 3 - Machines

3.1 Title

When we accept your order, we agree to selt you the Machine described in g Transaclion
Document. We transfer title to you or. if you choose, your lessor when we ship the Machihe
However. we reserve a purchase maney security interest in the Machine unlil we receive the
amounts due. For a feature, conversion or upgrade involving the remaval of parts which
vecome our properly, we reserve the security inlerest until we recejve the amounts due and

the removed parls. You agree to sign an appropriale document to permit us {o perfect ocur
purchase money security interest.

3.2 Risk of Loss

We bear the risk of loss for the Machine through its Date of Installation. ThereaRer, you
assume the risk.

3.3 Production Siaius

Each Machine is manufactured from hew parts, or new and servicezble used parts {which
perform like new parts}) In some cases, the Machine may nol be new and may have been
previously installed. Regardless of the Machine’s production status, our warranty terms
apply.

3.4 Instaliation

For the Machine 1o funclion properly, it must be installed In a suitable physical environment
You agree lo provide an environment meeting our specified requirements for the Machine

We design our standard insiallation procedures to ensure that each Machine we install is in
good working order and meets its Specifications.  We will successfully complete these
procedures before we consider the Machine instalied

You are responsible for selting up 2 Customer-set-up Machine (we provide insiructions to
enable you to do so) and for the installation of a non-iBM Machine.

Machine Features, Conversions, and Upgrades

We sgell features, conversions, and upgrades -for installation only on designated,
serial-numbered Machines. You represent that you have the permission of the owner (if you
are not the owner of the Machine) and any lien holders to 1) instail fealures, conversions, and
upgrades and 2) transfer removed parts to us.

Some of these transactions (called "Net-Priced ’ iransactions) include associaled replacement
parts We provide these parts on an exchange basis  All remaved paris in 2 Net-Priced
transaction become our property. For a Net-Priced transaction, you agree o allow us to
instalt it within 30 days of its delivery and to recover the removed paris. Otherwise. we may

terminate the iransaction and you must return the fealure, conversion, or upgrade to us al
your expense.
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3.5

Licensed Internal Code

Certain Machines we specify {(called * Specific Machines ) use Licensed Internal Code {called

“Code™). Wea own copyrights in Code We own all copies of Code including sl coples made
from them.

We will identify each Specific Machine in a Transaction Document, T you are the rightful
possessor of a Specific Machine, we grant you a license to use the Code {or any replacement
we provide) on, or in conjunction with, only the Specific Machine, designated by serial
number, for which the Code is provided We licenge the Code to only one rightiul possessor
at & time.

Under each license, we authorize you to do only the following:

4 execute the Code fo enable the Specific Machine to function according to s
Specifications; )

2. make a backup or archival copy of the Code (uniess we make one available for your use)
provided you reproduce the copyright notice and any other legend of ownership on the
copy. You may use the copy only {0 replace the original, when necessary: and

3. mxecute and display the Code as necessary o maintain the Specific Machine.
You agree to acguire any replacement for, or additional copy of, Code directly from us in

accordance with our standard policies and practices You also agree o use that Code under
these tarms

You may transfer possession of the Code to another parly only with the transfer of the
Specific Machine. If you do so, you must 1) either give the other party all your copies of the
Code or destroy them, and 2) give the other party a copy of this page with the Specilic
Machine’s identification information filled in below We license the other parly when i
accepls these terms by initial use of the Code. These terms zpply to all Code you acquirk
from any source.

Your license terminates when you nc longer rightfully possess the Specific Machine

Actions You May Not Take

You agree to use lhe Code only as authorized above. You may not do, for example any ¢
the foliowing:

1. otherwise copy, display. transfer, adapt, modily, or distribute the Code {electronically ¢
otherwise), except as we may authorize in the Specific Machineg's Specifications or i
writing lo you,

2. reverse assamble, reverse compile, oF otherwise {ransiate the Code;
3 sublicense or assign the license for the Code; or )
4. jease the Code or any copy of it.

INFORMATION FOR SUBSEQUENT LICENSEE OF LICENSED INTERNAL CODE

This page is copied from the IBM Customer Agreement and is provided to
the subsequent licensee when Code is transferred.

The Specific Machine being {ransferred is identified as:
Type/Mode! Serial Number

The following definitions are provided for the subsequent licensee of the Cede:
1. “We"' means International Business Machines Corporalion {iBM).

2 “Transaction Document” does not apply o you. The above Type/hode!
and Serial Number identify the Specific Machine to you;

3 “You" means the subsequent iicensee of the Code; and
4. "Specificetions’ means IBM’s Official Published Specifications
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Customer Agreement
Part 4 -~ Programs

4.4 Grant of License .

When we accept your order, we granl you a license for the Program. Programs are
copyrighted and licensed (not sold}. We do not transfer titie to Programs 1o you

4.2 License Details

Under each license, we authorize you to
1 use the Program’s machine-readable portion on only the Designated Machine, unless —

a the Designated Machine is inoperable. You may then use the Program on & backup
Machine,

b. thé Designé&ed Machine cannot assemble or compile the Program. You may then
assemble or campile it on ancther Machine,

¢ we granl an "Instaliation License.” You may then use the Program on any cther
Machine in the same or adjoining rcoms as the Designated Machine, or

d we grant a “Location License ™ You may then use the Program on any other Machine
in the same building with the same mailing address as the Designated Machine,

If you change the Designated Machine, you agree to notify us of the change and ils date;

2 store the Program’s machine-readable portion In, transmit it through, and display it on,
Machines associated with the Designated Machine;

3. do the following to suppor! your authorized use as described above —

a modify the Program’s machine-readable Instructions or data, or merge thent into
another Program, and ’

b make copies of the Program, provided you reproduce the copyright notice and any
other legend of ownership on each copy or partial copy; and

4 use any portion of the Program we mark restricted {for example, "Restricted Materials of
18M "} only to —

a resolve problems related 10 the use of the Program, and

b modify the Program so that it will work together with other products.
You agree to comply with any sdditional terms (for example, 8 usage resiriction) that a
Program’s Specifications may contain. We provide the Specifications to you with the

Program. For an "AS 18" Program, any additional terms are contained in a document called
“Notice of Availabiity.” .

Actions You May Not Take

You agree not to do any of the following: v
1 sublicense, assign, or transfer the license for any Program;
2 distribute any Program to any third party; or
9 reverse assemble, reverse compile, or otherwise translate any FProgram
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4.3

4.4

4.5

4.6

Distributed Features

Some Programs have features {catled "Distributed Featuras”) that are designed fo work with
those Programs {called "Agsociated Programs”) After we accept your order for a Distributed
Feature, we aulharize you to:

1 make 2 copy of the Distributed Feature and its documentation; and

2 distribute the copy to, and use it on, @ Machine other than the Designated Machine of the
Associated Program You may use the copy on only one Machine at a time Persons
using a Machine outside of your Enierprise may use the copy only 1o access the
Associated Program.

Additional License Copies

You may order additional licenées Yor Programs, If you prefer, for each license we grant

rather than shipping you another copy of the Program, we will authorize you to make an
additional copy {called an “pdditional License Copy”).

fof some Programs, you may make a copy under a Distributed System Licensz Option {callec
a “DSLO" license). We charge less for @ DSLO license than we da for the original license
{called the “Basic’ license). In return for the lesser charge, you agree to do the following
while licensed under & DBLO ‘

4 have a Basic license for the Program,

2. provide problem documentation and receive Program Services {if any) only through tht
tacation of the Basic Heehse, and

"9 distribute 1o, and install on, the DSLO’s Designated Machine, any relesse correction ¢
bypass thal we provide for ihe Basic license. .

Program Testing

We provide a lesling period for certain Programs to help you evaluate if they meet you
needs. The testing period for a Program staris 1) 10 days after we ship it or 2) on the day w
authorize you 1o make an Additional License Copy. We will inform you of the duration of tF
Program’s {esting period. ‘

" For the first order for each Distributed Feature, ihe testing period is the same as [
Associated Program.

We do not provide a testing period for 3 Program gnder a DSLO license.

Program Packages

We provide cerlain Programs together with their own license agreements. These Prograr
{called "Program Packages”) are Iicenseq under the terms of the agreemenis pravided w
them This Agreement’s patent and copyright terms apply to IBM Program Packages

For a Program Package, we may specify that:

i Additional License Copies apply. W so, these copies are subject to ine terms' of
Program Package’s agreement, except that you may not transfer them; and

2 a testing period applies if so. and you return the Program package 1o us before the €
of the tesling period, we will refund your money

if a Program Package has Distributed Features, this Agreement’s lerms regarding Distribu
Features apply.
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4.7

4.8

4.9

410

Program Protection

For each Program, you agree to
4 ifit is a daia base, aliow access to it only to your employees;

2 ensure thal anyone who uses it {accessed either logally or remotely) does so only for your
authorized use and complies with our terms regarding Programs; and

3. maintain records of all copies.

Program Services

We provide Program Services for warrznted Programs and for selected other Programs. if we
can reproduce your reporied problem in the Specified Operating Environment, we wiil jssue
defect correction information, a restriction, or a bypass We provide Program Services for
only the unmodified postion of a current refease of a Program.

We provide Program Bervices 1) on an on-going basis {with at least six months’ written notice
before we terminate services for a Program), 2} until the date we specify, or 3 for a period we
specify. '

i

Variable-Charge Programs

We may place a Machine in a Machine group. The charges for some Program licenses
depend on the group of the Designaied Machine We call these Programs “Variable-Charge”
Programs. Variable charges include graduated charges and processor-based charges. We
will specify the group for a Machine ard will inform you of any changes.

For these licenses, the foliowing apply:

1. if you change {including upgrade or downgrade) a Designated Machine to a Machine in
another group, you may incur a group-upgrade charge or a changed recurring charge.
You agree to promptly notify us of the date of such a change;

2. if we reassign a Designated Machine to a Machine group with different charges, Program
licenses with one-time charges due or paid before the reassignment are not affected.
Otherwise, our price change terms apply: and

3. if a change or reassignment resulls in a lower charge, we do not give credits or refunds
for one-lime charges already due or paid.

License Termination

You may terminate the license for a Program on one month’s written notice or at any time
guring the Program’s testing period For some Programs, if you terminate the license and
replace that Program with ancther we specify, we only require you to pay an upgrade charge.

We may terminate any license we grant in this Part if you do not meet your obligations
regarding Programs.

You agree to destroy all copies of the Program within three months after license termination.
However, you may keep & copy in your archives.
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Customer Agreement
Part 5 - Services

54 Mainienance Services

You may select the type of service from those available for the Machine When we accept
your order, we agree 1o service the Machine described in a Transaction Document. Based on
the type of service, we will resiore the Machine to good working order or exchange t, We
may aiso perform preventive maintenance,, including lubrication. adjustments and
replacement of parls We manage and install engineering changes that apply 1o the Machine.

We will inform you of the date cn which Maintenance Services begin  We may inspect the
Machine within one month following that date If the Machine is not in an &cceplable
condition for service, you may 1) have us restore Il for g charge or 2) withdraw your request
for Maintenance Services and we will refund any ‘amounts you have paid lo us for its service

For a Machine under & usage plan, you agree 1o provide us with the metler reading as of the
tast working day of the period that the minimum maintenance charge covers.

We érovide Maintenance Services for selected non-IBM Machines only when they are
connecled to cerlain 1BM Machines, When 3 type of service involves the exchange of a
non-18M Machine, the replacement may not be identical.

Maintenance Services do not cover accessories and certain paris such as frames and covers
tn addition, Mainlenance Services do nol cover service of a Machine damaged by misuse,
accident, modificatlion unsuliable physical or operaling environment improper maintenance
by you, or failure caused by a product for which we are not responsible.

Alternative Service During Warranty

For certain Machines, at any time during the warranly period, you may select a different type
of service from that which we designate for the Machine. For example, il you prefer On-site
service 1o Carry-in, it may be available. We will inform you of the avaitable types of service
for the Machine and the available alternative service periods We provide the alternative type
of service for an additional charge. Wnen the slternative service ends we will continue
Maintenance Services for the Machine under the same type of service you selected

Maintenance Services Termination
You may terminate Maintenance Services for a Machine on one month's written nolice fo us
under any of the following circumsiances: .

1 after it has been under Maintenance Services for at least six months:

3, il you remove il from productive use within your Enterprise;

4 as of the effective date of an increase in Maintenance Services charges; or

4

. if you terminate coverage for a Maintenance Service Optlon under our ferms for 1)

removal of a2 Machine lype from eligibility or 2) increased total adjusted charges for
Maintenance Services.

We may terminate Mainienance Services for a Machine on three months’ written notice
provided it has been under Maintenance Services for at leas! one year.

Either of us may terminate service for any Machine if the other does not mee! i1s obligations

concerning Maintenance Services On termination of service for a Machine, we will give you
any applicable credit.
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5.2

5.3

Continuing Support Services

We provide Continuing Support Services on 2 contract-period basis to assist you in such
areas as improving the availability of your systems and improving your productivity. We
provide the terms specific 1o a Service in an Attachment. if we make a change 1o the terms of
an Attachment that 1) affects your current contract peried and 2} you consider unfavorable on
your request, we will defer it until the end of that contract period.

Wwe will specify the eligible Products. applicable prerequisites and minimum commitments,
exit-option percents, and available contract periods for a Service. We will also inform you

periodically of any changes. These changes apply oniy to orders that we confirm on or afier
the effective date of the change

When we accept your order, we will confirm the specific details of the Service in a
Transaction Document. You may select a starl date for the Service that is within three
months following the effective dale we specify in the Transaction Document

During 3 contract period, we may increase charges. An increase becomes effective on the
next anniversary of the start of a contract period foltowing the effective date we specify in the
notice. .When #n increase results in a change to your total monthly charge for a Service of
more than the exil-option percent we specily, you may terminate that Service on the elfeclive
date of the increase. Adjustment or lermination charges do not apply in this case

You may request a change lo the Services you have selected on one month's notice  if we
agree, we will confirm the change lo you with applicable adjustments in charges.

Each of us agrees to notify the other (before your current contract period expires) if they do
not intend o renew,

Continuing Support Services Termination

You may terminate & Conlinuing Support Service by providing us one month’s written notice
upon fuilillment of any minimum commitrnents. '

The termination of Bervices with contract periods longer than one year resuls in adjustment
charges. In lhis case, you agree o pay the lesser of

1. the difference between {he total charges you paid lhrough the termination date and those
you would have paid for the shorter contract period;

9. the monthly charge multiplied by the applicable adjustment charge factor: or
3 the total charges remaining to complete the contract period

Project Support Services

“The Project Support Services we make available 1o you include providing general assistance

on a technical task (such as writing programs}, providing consulting services, acling as 2
prime contractor o deliver an information handling funclion, and providing Systems
Integration Services to you

When we accept your order, we agree 1o provide the Services described in the Statement of
Wwork We require a separate Statement of Work, signed by both of us, for each project.

We manage the project unless the Statement of Work specifies that you manage it. If you are
responsible, then we only provide Services to assist you,
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The Stetement of Work includes:
1. our respective responsibilities;
2. an estimated schedule which we provide for planning purpases;

3. the specific conditions, if any, {called the "Compietion Criteria’} that we are required lo
meet to fulfili our obligations; and

4 applicable charges and any other terms

Each of us agrees to make reasonable e!for"%st {o carry oul our respective responsibilities
according to the estimated schedule. However, if Compietion Criteria are applicable, then the
project is compleie whern we meel those crileria

Changes to the Statement of Work

When both of us agree to change a Stalement of Work, we will prepare & wrilten description
of the change (called a “Change Authorization"). The Change Authorization becomes

eflective when we provide it to you 1 need nol be signed, unless either of us requests
signature.

Any change in the Statement of Work may affect the charges. estimated schedule, or other
terms. Depending on the scope of the requested change, we may charge you for our effort 1o
analyze it. We will then give you a written eslimate of the charges for the analysis. We wiil
perform the analysis only on your written authorization

Personnel

Each of us will atthorize a person to represent us during the project. Each will 1} address all
notices to the other’s representative and 2) prompily notify the other in writing if this person Is
replaced, Each of us is responsible for supervising and controlling only our own personnel

Wwe will try to honor your requests regarding the assignment of our personnel to your project
However, we reserve the right to determine the assignment of our personnel

Ownership and License

During a project we may deliver to you work product {called 'Materials”), such as programs
program listings, programming tools, documentation, reports, and drawings.

The Statement of Work will specify if Materials are applicable to the project 1t will identily
them as being "Type | Materials,” "Type i Materials.” or otherwise as we both agree.

Type | Materials are those, created during the project, in which you will have all right title
and Interest {including ownership of copyright) We will retain one copy of the Materials You
grant us 1) an lrrevocable, nonexclusive, woridwide, paid-up license to use execule
reproduce, display, perform, distribule {internally and externaily) coples of, and prepare

derivative works based on Type | Materials and 2) the right to authorize others to do any of
the former.

Type 1I Materials are those in which we or third parties have all right, litle, and interes!
{including ownership of copyright) We will deliver one copy of the Malerials to you We
granl you an irrevocable, nonexclusive, worldwide, paid-up license lo use, execule
reproduce, display, perform, and distribute {internally only) copies of Type If Materials

Each of us agrees to reproduce the copyright notice and any other legend of ownership OF
any copies made under the licenses granied in this Part. '
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5.4

Project Support Services Termination

You may terminate a project on wrillen nolice {o us We may lerminate a project if you do not

mee! your cbligations concerning it. Upon termination, we will stop our work in an orderly
manner as soon as practical

You sgree o pay us for alli Services we provide and ariy Malerials we deliver through the
profect’s termination. Payment inciudes any charges we incur in terminating subcontracis

Additional Terms for Systems Integration Services

When the Statemnent of Work specifies Systems Integration Services, we provide you with an
integrated system that may consist of a combination of Products, Services, Materials, and

other items. We design, develop, deliver, install, and support the systemn as described in the
Statement of Work.

The Statlement of Work contains the Co‘mpletion Criteria. We will inform you when we meet

each of them. You then have 10 days to inform us if you believe that we have not met the
Completion Criteria.

i

IBM Information Network and Other Services

(BN Information Metwork Services

The 1BM Information Network (calied 'iBM IN7) Services we make available to you include
access 1o, and use of, IBM IN machines, programs. nelworking facilities, and associated

communications and support services., We provide the terms specific to 1BM IN Services in
an Altachment.

On-line Services

Wwe make on-line Services available to you, including access to ceriain of our information data
bases We provide these Services to you through a connection to IBM IN. We provide the
terms specific to an on-line Service in an Altachment We may specify thal you accept the
terms of IBM IN Services as a prerequisite to an on-iine Service

Cther Services

We make other Services available to you that are nol associated with the Services described
in this Part. For these Services, we provide all the additional terms in Attachments
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£E:¥: Customer Agreement
Part 6 - Options

6.4 Volume Discounts

We provide discounts for certain Products based on the volume of business you agree to do
with us {calied your "Commiiment’) during 2 conltract period You may make a Commilment

hased on either Product quanlity or revenue. Revenue for a Product is its single-unit charge,
less any discounts or allowances.

We will specify the eligible Products, their categories, available discount percents and
contract petriods, upper-limit percents, and adjustment charge factors. We will inform you
perindically of any changes An unfavorable change {and all changes related to i) applies to
an existing Commitment only if you accept it in writing Related changes become effective at
the same time. We will alse inform you if we withdraw eligible Products from marketing, We
then accept orders you piace for these Products subject to thelr availability.

Unless we specify otherwise, we do not discount Program upgrades Program featurés

ordered separately from Programs. accessories, or [ield-instalied Machine features.
conversions, or upgrades

End User Certification

You agree o acquire the Products for use only within your Enlerprise and nol for remarkeling.
We call this represéntalion "End User Certification © We provide the discounts lo you based
on End User Certification, .

How You May Obtain the Discounts

If you wish to obtain the discounts you agree to sign an Addendum specifying your
Commitment. and selected contract-period start date and duralion.

During the contract period, you may increase your Commitment or extend the contract period
{subject to our approval) by signing a revised Addendum If you exiend, you agree o
increase your Commitment so that the new discount percent is at least equal to your current
discount percent Any increased discount percen! applies to all eligible Products for which
Dale of instailation is on or after the date we receive your signed Addendum

‘How We Apply the Discounts

We apply the discount to the single-unit charges of eligible Products that you acquire from us
during ihe contract period. The charges are the lesser of 1) those generally available at the
time of acquisition or 2) the announced charges in effect on the date we receive lhe initial
Addendum, subject to our price change terms described beiow ’

We count specified Products tha! you acquire from our authorized remarketers when we
receive the required certification. Adjustment charges do not apply to these Products.

We may place some Products in a dependent category with an associated controlling
calegory. To determine the discount percent applicable to either category. we count
quantities or revenue for only those Products in the controlling category

Price Changes
Durirg a contract period, we may increase or decrease charges We apply your discount ic
the new charges as follows:

1 we eslablish a maximum charge (called an “Upger Limit") for each Product in &
commitled category for each year of a coniract period. We delermine the Upper Limit &
increasing the announced charge in effect, as of the date we receive the initial Addendum
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6.2

6.3

by a certzin amount. We calculate this amount by multiplying tha! charge 'by the
upper-limit percent we specily al the lime of your Commitment; :

2. for an intrease, we apply the discount to either the increased charge or the Upper Limit,
whichever is less; and

3. for 2 decrease, we apply the discount {o the decreased charge, provided you accept any
related changes in terms we may have made after your Commitment. Otherwise, you
may select 1) the decreased charge without discount or 2} the discounted charge
available 1o you before the decrease,

Adjustment Charges
If you have not met your Commitment by the end of the contract period, you agree o pay
adjustment charges. The adjustment charge for each Product is elther:

1. the difference between the discounted amount we charged you and lhe discounted
zmiount which you were enlitied o receive; or

2. the result of multiplying the adjustment charge factor by the number of discount
percentage points between what we gave you and what you were entitled to receive. .

t
We will inform you which method we use for a particular Product.

For a revenue-based Commitment, the fotal of the adjustment charges will not be more than
the difference between your Commitment and the aclual revenue you attained.

International Discounis

Far our iniermational customers, we provide volume discounts based on worldwide
Commilments, To allow you to parlicipate in such a Commitment, this Agreemen! may be
modified by a signed international agreement You, your inlernational enterprise coordinator,
and we wilf sign the relevant Transaction Document, unless the coordinator exempts you from
signing  That Transaction Document becomes part of this Agreement

Mainfenance Service Options

We provide Maimtenance Service Options for certain Machines. If you wish to oblain the
benefil of lower charges available under an Option, you agree to assume additional, specified
responsibilities. We provide the terms specific to an Option in an Attachment

We will specify the eligible Machine types eligible types of service, available discount
percents and contract periods, exit-option percents, and notice requirements for termination
of each contract perind. as appliceble lo each Option. We will also inform you periodically of
any changes. We will defer an unfavorable change {and all changes related to it} until the
end of your contrael period, if you reguest it in writing before the effective date of the change.
Related changes become effective at the same time,

Payment Options

Extended Maintenanca Dption

You may select the Exiended Maintenance Option {called the "EMO") for certain Machines.
Under this Option, we adjust your Maintenance Services charges based on your prepayment
of those charges during an available contract period.

We will specify the efigible Machine types and available conlract perlods. We will aiso infarm
you periodicaily of any changes. A change applies only to Machines you add under this
Optian on or after the eflective dale of the change.
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6.4

The Transaction Document will list the Machines cavered and the dales of coverage for the
contract period you have selected for each Machine.

You may select EMO in addition to other Maintenance Service Oplions. We then adjust the
Machine’s EMQ charge based on the applicable discounts which you are entitled to receive
under those Options. While under this Option, you agree to maintain coverage under ali the
Services and olher Gptions on which we base the Machine’s EMO charge

For a Machine not yet installed or set up, coverage starts on its Date of Instzlialion For an
installed Machine, coverage starts on a mutualiy-agreed-to date If applicable, the contract
period includes the Machine’s warranty period.

We calculate the EMO charge for a Machine using the announced Mainienance Services
charges and any applicable discounts in effert for the Machine when coverage begins. EMO
charges are not refundable afler caverage has staried for the Machine,

Both of us agree that if a feature conversion, or upgrade is installed on a Machine while it is
under this Option, 1) an additicnal charge may apply and 2) the feature, conversion, or
upgrade is subject to the remaining portion of the contract period

If we‘increase the EMO charge, the increase does not apply to a Maching not yet installed or
sel up, unless we give you at least three months” nolice before its scheduled date of
shlpment If we decrease the EMO charge before coverage has begun for a Machine you
receive the benefit of the decrease.

We will give you at least three months’ notice of a Machine’s eligibilily lor renews! At the
end of your contract period, we will continue Maintenance Services for the Machine (if
available), uniess you reques! us not to do so.

f you transfer coverage for a Machine 1o a third panly, you agree to inform that party 1) of the
applicable terms of {bis Agreement and 2} that it must notify us in weiting of the transfer the
location of the Machine, and acceptance of coverage If that parly does not wish to maintlain
coverage under all the Services and other Options on which we base the Machine's EMO
charge, you agree {o pay the transfer charge that we specify.

Inveleing Options

We make Invoicing Options available {o you for certain Products and Services to provide
flexibility in payment terms We provide the terms specific lo an Optlion in an Altachment.

We will specify the eligible Products, Services, and charges, and the available contract
periods, Invoicing schedules, and environments which may be covered by an 0ptson We will
also inform you periodically of any changes "

Together, we wiil estimate your requirements for the apglicable Products and Services, We
use this estimate to defermine the tolal tharges that we will invoice, distributed according lo
the schedule you select. These invoiced amounts replace the applicable charges otherwise
due, Depending on the Oplion, the lotal charges may be subject 1o adjustments

The Transaclion Document. signed by both of us, will list the dale from which we provide the
selecied Option lo you and its other details.

Special Opfions

In order o meet your specific reguiremenis, we may provide Specizl Oplions to you Under
these Oplions, we are willing lo provide special terms and tailor our pracesseas for you We
will describe our mutual commitments under @ Special Ogtion in 2 Transaction Document
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Customer Agreement

I

Signature Page for Atftachments

The following Attachmenis to the iBM Custorner Agreement contain additional terms.
Copies of the Attachments which you select {by marking the appropriate space below) are’
included with this page. '

Producis

vl

syt

ES/Express Preload (2125-4145-02)

IBM Entry End User/370 License
{2125-4379-02}

Licensed Program Suppori
{Z125.3820-03}

Trial or Loan of Products (2125-4135.82)

MVS/ESA Migration Offering
17125-3005-00)

. Rental of |IBM Machines {z125-8301-01}
Trade-Ins {Z2125-4134.01)

Continuing Support Services

|1

Business Recovery Services
{2125-8306-03)

End User Support Services {2125-4301-01)

Nebwork Traffic Analysis Sarvices
{2125-4280-01)

Problem Management Productivily
Services (2125.4304.01)

SystemXtra Services (Z125-4294 03}
SaftwareXce! Services (7125-4293-02)

IBM Information Network and Other Services
FASTService Services (2125.8287.01)

IBM Information Network Services
{Z120-3242.04)

IBMLink Bervices (2125.4555.01)
Multiple Vendor Services (2125-4150-02)

Options .
Central Facility Maintenance Service
Oplion {2125-3333-05)

CS80 and MRSO Oplions (2125352704}
Estimated Billing Ogption (2125-4116-01)

Volume Mainlenance Dplion
{2125-3777-02)

[em———

Miscellaneous
Early Support Programs (2125-3890-01)
v~ Educational Allowance (2125-3083-03)

IDNX* Licensed internal Code
(2125-4041-0:1)

Slale & Local Government (2125-4205-02)
Tempest Machines (2125-9081-01)

= IONX is a registered trademark of Network Equipment Technolegies, Inc

By sighing below for our respective Enterprises, each of us agrees to the terms of the [BM
Customer Agreement and the included Attachments. Once signed, any repreduction of this
page or an Altachment made by relisble means {for example, photocopy or facsimile) is

considered an original

Agreed lo;
Enterprise name:

o Load Bol

Agreed lo: )
International Business Machines Corporation
Armonk, Naw York 10504 ’

Bv,%um LCML/L_

Authorized slonature

Name {type or pr‘mllichu(‘vt fl){) {QY\

Date: a&, 1993

Enterprise Tffiber: 4,4/ 2 000

Enterprise address: {ang, {Cang wha Bive., E.
Reom E- 119

C hartegton , \»0;

2125457100 1Bt

Autrrized signatufe

Hame {type or printy, S7 L& L/EN X C_ﬁﬁpg‘;&f
Date: MAY 27{ 199 3%

I8M Custamer Agreement number: 73y 7 14 4 &
fBM Office number: ™M 7
IBM Office address: 00 LEE S77 EAST
CHARLESTOA, WV
2530/



Customer Agreement

Attachment for Licensed Program Support

These ferms are in addition to those of the I1BM Customer Agreement. You accep! these terms by
signing the Signature Page for Attachments or by using, or making any payment for, eithef of the
offerings described below.

Wwe provide licensed program support {called “Support”) for current releases of eligible Programs,
specified in an Exhiblt. Two offerings (called "Supporl QOfferings™) are provided under these terms:;

1.

Support Offering 1, for Programs for which we provide Support at no charge for & period of time
and for a charge thereafier; and

_ Support Offering 2, for Programs for which Program Serv:ces at no additicnal charge have been

terminated and Support {or a charge has been announced.

S‘;upport may include:

1.

2

Program Services;

technical assistance {response to telephone inquiries concerning the instaitation, use, operation or
function of Programs),

. Program updates (Program enhancements, preventive service or new releases); or

regulatory changes (information on, or changes required by, the United States Government).

General Terms

The following apply only to Support Offering 1

1 we provide Supgort for a Program at no charge during the Program’s testing period if any. anc
for an Initial Period (as specified :n an Exhibit) beginning on the Program’s Date of Instaliation
and

2. if you terminate your license for a Program and later obtain another license for that Frogram
with a Designated Machine in the same instailation {or, for a location license, in the sam¢
location), there will not be an Initial Period for Support for the later license.

The foliowing apply to Support Offerings 1 and 2:
1 we provide Support for a charge for an Extgnsion Period (as specified in an Exhibit};

2. we wili notify you of the date when the first Extension Period begins. Subsequent Extensiot
Periods will begin automatically on the day following the end of the preceding Period, unies
you request otherwise;

3 you may request that an Extension Period begin later than specified under these terms. |
such event, we will also charge you a reinstatement charge;

4 we will, upon your request, adjust the fength of an Extension Period so that the Extensio
Periods for all your Programs end on the same date;



5. we will apply an unfavorable modification in terms only to the Initial and Extension Pericds
which begin on or after the modification’s eflective date;

B. we may, if applicable, charge vou a process charge for the distribution of machine-readatle
Program materials during the Initial and Extension Periods. You may make additional copies of
such materials {rather than paying additional process charges) if you require ther;

7. price changes whose effective date occurs within an Extension Period wili not apply during that
Extension Period;

8. if we discontinue Support, we will either adjust your Extension Period or prorate and refund any
applicable charges. If you terminzte Support for a Program during an Extension Period, we will

refund a prorated portion of the applicable charges less any applicable tarmination charges (as
specified in an Exhibil); and

3. we may provide Support through a telecommunications link.

2: Our Responsibilities
We will notify you:

1. if, upon the availablity of a subsequent Program release, we discontinue Support for the prior
releases: and :

2 {as specified in an Exhibit) if we discontinue Support.

3. Your Responsibilities

You agree to:

1. obtain Support for all copies of a Program instalied within a location during an Extension
Period, In addition, for Support Cffering 2, you agree to obtain Support for all DSLO licenses
you acquire through a Basic license at the location;

2, have specified equipment or Programs instailed at your location if Support is provided through
a telecommunications link; and

3. provide us with written notice If you wish to terminate Support upon your receipt-of our renewal
notification. At any other time, you may terminate these Services by giving us one month’s
written nolice.
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Customer Agreement

Attachment for State and Local Government

These terms are in addition to those in the IBM Customer Agreement and any other Attachments, and
are available to you as a qualified State and Local Government customer. You accept these terms by

signing the Signature Page for Aftachments or by using, or making any payment for, the Product or
Service. )

1.

Price Changes

We apply an increase in recurring E:harges on the first day of the appiicable invoice period:
1. on or after the effective date specified in the notice; or ‘ .
2. in your fiscal year immediately following the fiscal year in which the notice is gi'ven;
whichever is later, '
We do not apply an increase In one-time charges to an order we receive from you before the
announcement date of the increase it

1. we ship the Product no iater than #s estimated shipmenl date in effect at the time of the
announcement; or

2. for an Additional License Copy of a Program or a copy of a Distributed Feature, the date you
make the copy is on or before the dale you were authorized to make it

Volume Discounts

The discount percents we specify are based on the volume of business you reasonably expect io

. do with us {called an "Estimate”) during the applicable contract pariod. The Estimate replaces the

Commitment. Adjustment charges will not apply.

Services and Options

You may terminate Services or Options, or withdraw Machines from Mainterrance Service
immediately prior to the start of any fiscal year for which funds have not been appropriated. You
agree to request such funds from the applicable legislative body. Termination and adjustment
charges will not appiy.

Charges for Qualified Location reviewé' payable under the Corporate Service Option. do not apply
Upon your requast, we will defer an unfavorable change ta Service or Option terms until the end ol

your current fiscal year. You agree to make this request in writing before the effective daté of the
change.

Governing Law

The laws of your State govern ihis Agreement.



Aﬁachment for the Educational Allowance

These terms azre in addition to those of the 1BM Customer Agreement, You accept these ferms b
signing the Signature Page for Attachments, by using the Products as described below (or aliowing
others to do so), or by making any payment for the Products.

As a qualifying educational institution (called “institution”), you are eligible for National Educatior
Prices {called "NEP7), National Education License Fees (called "NELF"} or an Educational Allowancs
{called "EA"), for specified Froducts.

1.

Qualification

We will notify you if you are approved as an Institution. Such approval is granied on an individua
customer basis and not by Enterprise. You agree to nofify us if your eligibifity status changes {& g.
you lose your accreditation or non-profit stalus). in this event, you may no longer be an Institution

To gualify for the NEP, NELF or £A you agree fo use the Products for “internal Use.” This mean
use by your faculty, staff, sludents, or employees for instruction, academic research, and internz
administrative work. Any other use is considered tc be "External Use.”

Eligible Charges

Selected Machines are eligible for NEP instead of the standard purchase price. Selected Program
are eligible for NELF inslead of the standard one-time charge Other selected Products are eligibi
for the EA. The NEP, NELF or EA cannot be combined with any other discount or allowance.

The EA applies to the purchase, rental or lease prices of eligible Machines. It also applies to th
recurring, one-time, initial, or upgrade charges of eligible Programs. We derive the EA b

muitiplying the EA percent (specified in the applicable Transaction Document) by the charge for th
Product.

Not all charges qualify for the EA. For example, the following charges do not qualify:

1. monthly usage charges and Maintenance Services charges for Machines;
2. process charges and charges for related Program materials; and
3. charges for Services.

Price Changes

We will give you prompt notice if we change NEP or NELF. If we change or eliminate the EA, w
will give you three months” notice  Otherwise, the price change terms of the Agreement apply.

. Services

Upon your request, we may provide an Education Specialist {calted “ES*) to perform cerla
services for you in connection with your purchase of eligible Machines The ES is an IBM Busine:
Partner who acts as an independent contracter in performing these services and provides sw
services al no additional charge lo you. Provision of these services depends upon the availabiii
of an ES in the geographic area in which you are located. We will provide the details of the:
services {o you upon request,



5.

Adjustment Charges

For a Product acquired under this Altachment, you agree to promptly notify us if any of the
following cccurs during @ two-year period beginning on the Product’s Date of Installation:

1. you use the Products for External Use;

2 the Machine is removed from your Institution;

3. the Program or Program Package is transferred to a parly outside your Institution; or

4 any copy of a Program Package is distributed in a manner that does not comply with the terms
of this Attachment.

in such event, you may be required to pay an adjustment charge. That charge will ba an amount
equal to. or less than, the discount or allowance we granted under this Altachment. We will inform
you if you are required to pay an adjustment charge.

Regardless of any financial arrangement you may make with a third party, you are responsible {o
pay for any applicable adjustment charges.

Program Packages

You agree to reproduce and include, in addition to the copyright notice, the following label (called

*EA Label") on all copies of Program Packages we authorize you to make:
Licensed Material - Praperty of IBM
{BM retains title to this copy and to any copy made fram it. This copy may be distributed only to
stafl, students or employees of {insert the name of your Institutign). You may hot transfer
possession of thix copy to any other party.

You may distribute your copies of the Program Package to your faculty, staff, students, or
employaes, provided that:

1. the copies are used only for internal Use. extended lo include incidental use of such Programs
for personal and non-commerclal purposes;

2. you remain the licensee of each Program Package; and

3. you inciude a copy of the license agreement pertaining to the Program Package with each copy
thal you distribute.
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ADDENDUM
TO THE

IBM CUSTOMER AGREEMENT DOCUMENTS

BETWEEN
iBM
AND

d THE STATE OF WEST VIRGINIA

JS] The IBM Customer Agreement, 7125-4575-00 1/91, dated
37{0% between International Business Machines Corporation,
hereinafter referred to as wTpM", and the State of West Virginia,
hereinafter referred to as "State", is hereby amended as follows:

page 1 of 23:
Amend by imserting the following after paragraph three:

nphis Agreement is considered a Master Agreement for use by State
of West Virginia spending units ("spending Units") utilizing the
purchasing Division {(*pPurchasing nivision") of the Department of.
Administration.

References to this Agreement and any Attachments or Transaction
Documents mean this Agreement and any Attachments or Transaction
Documents as amended by this addendum.

This Agreement, including any Attachments and Transaction
Documents issued pursuant to this Agreement, may be modified only
by a written document signed by an authorized representative of
each party, and, if required, authorized by the Purchasing
pivision and approved as to form by the office of the Attorney

General of the State of West virginia ("Attoxney General”).

Spending Units not utilizing the Purchasing Division may use this
Agreement if agreeable to IBM and the appropriate anthority for
such Spending Units. Each Spending Unit is responsible for
determining which Products or gervices it requires and paying its
own bills, subject to certain purchasing Division and Division of
Information Services and communications of the Department of
Administration (ISC) restrictions. ‘

1



gervices or Products provided under this Aqgreement may be
continued for the term specified in the relevant Attachment or
Transaction Document, contingent upon funds being appropriated by
the Legislature or otherwise being available on a spending unit
by spending unit basis. In the event funds are not appropriated
or otherwise available for continuation of the Sexvices ovx
Products for a particular spending Unit, that Attachment or
Transaction Document shall terminate without penalty on June 30
as to that Spending Unit. After that date, the Attachment ox
Transaction Document beccmes of no effect and is null and void as
to that Spending Unit. The Spending Unit agrees to use its best
efforts to have the amounts contemplated under this Agreement
that pertain to that Spending Unit inciluded in its budget. Non-
appropriation oxr non-funding shall not be considered an event of
default." )

Page 3 of 23:

1. Amend paragraph 1.1 by inserting after the paragraph
entitled Customer-set-up Machine, "Date of Acceptance is the date
upon which you have accepted a Product or Service, which shall be
not less than ten (10) calendar days following your actual
receipt of the Product or Service. Your actual receipt of a
Product is the following:

1. for a Machine --
a. the business day on which we install it ox, if you
defer installation, make it available to you for

installation; or

b. the day on which a Customer—set-up Machine is actually
received by you.

2. for a Program, the latest of -~
a. the day that its testing period ends;
b. the day on which the Program is actually received by
you; oOr
¢. the day specified in a signed Transactlon Document on

which we authorize you to make an additional License
Copy or a copy of a Distributed Feature.

In the event more than one Product and/or Service is included in
a signed Transaction Document, your recelipt of each Product or
Service for such Transaction Document shall be the date on which
the last Product or Service is actually received by you.



prior to the expiration of ten (10) calendar days from youxr
actual receipt of a product or Service, You may reject the
product or Service if it does not conform to the terms of the
signed Transaction Document and this Agreement. If we have not
received your written rejection of a product or Service within
such period, you will he deemed to have accepted the Product ox
gervice. ‘ '

In the event more +han one Product OT Service is included in a
signed Transaction Document and you rightfully reject all or any
part of such Products or Services or we £ail to deliver all ox
part of such Products ox services, you will not be responsible
for payment for any accepted products or Services included in
such Transaction Document until (1) an amended Transaction
Document to reflect t+he Products and/or services accepted by you
is QXQCUtéd by us and has received any required approvals, or (2)
you have accepted Products -nd/or Services delivered in place of
rhe rejected Products and/or Services. I1f we are unable to
replace the rejected Products and/or Services within-a reasonable
period of time, such reasonable period of time to be determined
by you, you agree to either return the previously accepted
products or Products received as & result of Services performed
to us or make payment for the accepted products or Sexrvices in
accordance with the texms of this Agreement."

2. Amend paragraph entitled "Date of Installation® DY
inserting at the end thereof, rNotwithstanding the foregoing or
anything to the contrary, You shall not be responsible for any
payment related to a Product OF service, nor shall any
responsibility'for payment accrue, until such Product or Service
has been received by you.

3. amend paragraph entitled vgpecifications” py inserting
at the end thereof, "In the event we have expressly agreed in a
signed pransaction Document that a Product to be delivered by us
will conform to bid specifications issued by you, the term
ngpecifications” shall also include such bid specifications for
that Product.”

page 4 of 23:

1. Amend paragraph 1.2 tattachments” by deleting the last
sentence and inserting in iieu thereof, "The Attachments must be
signed by both parties and if, required, authorized by the
purchasing Division and approved as to form by the Attorney
General."

2. amend paragraph 1.2 wpransaction Documents” by
inserting at the end thereof, "The rransaction Documents must be
signed by both parties and, if required, anthorized by the
purchasing Division and approved as +o form by the Attoxney
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general.”

3. Amend paragraph 1.2 roonflicting Terms” by deleting the
language in its entirety and inserting in lieu thereof, "In the
event of conflict among the terms of the various documents, the
fallowing oxder of precedence shall control: 1. & pransaction
Document setting forth the agreed terms and conditions specific
to a procurement; 2. this Addendum; 3. an Attachment; and
then 4. this Agreement. Furthermore, all documents must have
been signed by both parties, been issued in accordance with all
purchasing and ISC reguirements, and, if required, approved as to

form by the Attorney General before being considered effective.”

4. pelete language in paragraph 1.2 "our Acceptance of
vour Order" in its entirety, and insert in 1lieu thereof, ™A
product. or Service becomes subject to this Agreement when a
mrapnsaction Document has been signed by both parties and, where
required, authorized by the purchasing Division and approved as
to form by the Attormey General. We are not required to accept
your order if we have not made you an offer.”

5. Delete paragraph 1.2 nyour Acceptance of additional
Terms® in its entirety.

6. amend paragraph 1.3 by inserting at the end thereof,
w1f we have agreed in a mransaction Document executed by both of
us to deliver Producis and/or Services on or before a specified
date and fail to deliver those Products and/or Serviges on or
before the specified date, we will pay to the Spending Unit
liquidated damages, if such damages are certain in amount and
were specified in the executed Transaction Document, unless the
failure to deliver was caused by an event of force majeure. The
term "force majeure' as used herein shall mean, without
limitation, the following: acts of God; strikes; lockouts or
other industrial disturbances; acts of public enemies; orders or
restraints of any kind of the government of the United States of
america or the §&tate of West Virginia or any of their
departments, agencies or officials, or any civil or militazry
authoxrity; insurrections; riots; landslides; earthquakes; fires;
storms; droughts; floods; or explosions.”

Page 5 of 23:

1. BAmend paragraph 1.4 DY deleting "Electronic
communications” in its entirety.

2. Amend paragraph 1.3 nprice Increases" by deleting the
second sentence of the second paragraph in its entirety and
inserting in lieu thereof, "However, No increase shall apply to
Transaction Documents executed by both parties and, if required,
authorized by the Purchasing Division and approved as to form by
the Attorney General; and to orders in process which have 2

4



specified period of acceptance and are signed by both of us and,
if required, authorized by the purchasing Division and approved
as to form by the Attorney Ceperal prior to the end of the period
of acceptance. Further, charges specified in & Transaction
Document shall remain in effect for the term of the Transaction
pocument."

page 6 of 23:

1. Amend paragraph 1.6 by deleting the language in its
entirety and inserting in 1ieu thereof, "We inveice: 1.
recurring and monthly charges (other t+han usage charges) for a
program and for Maintenance Services in aryears for the
applicable invoice period; 2. usage charges in arrears
following the period in which you incur them; 'and 3. all other
charges in arrears when or after you incur them, For a Product
with a one-time charge, payment. is due upon acceptance and is
considered delinguent if not paid within the latter of sixty (60)
days of {a) the Date of Acceptance or (Db) the date of receipt if
a legitimate, uncentested invoice. In the event the terms and
conditions on our invoice conflict with the texms and conditions
to which we have agreed in writing, signed by both parties and,
if required, approved as to form by the Attorney General, the
conflicting terms and conditions on the invoice shall be void and
of no effect. You represent that you, as a state entity, are
exempt from Federal, State and local taxation, and are not
responsible for the payment of any taxes. We agree that you will
not. £ile any tax returns OL reports on our behalf.”

2y Amend paragraph 1.7 by deleting the last sentence and
inserting in lieu thereof, "These additional charges will be
specified to you in the appropriate pid documents or Transaction
Documents. To be reimbursed travel expenses, we agree to abide
by the "State of West virginia Travel Regulations Governing
Travel On and After 1 April 19937, unless otherwise directed by
the Purchasing Division.” '

3. amend paragraph 1.8, paragraph five, by inserting at
the end, "In the event ve provide an item that is not new, we
certify that it is eligible for maintenance."

4. Amend paragraph 1.8/ paragraph six, by inserting at the
end of the first sentence, "such location to Dbe in the
continental United gtates.", and by inserting at the end of the
paragraph, "We agree that during the warranty or maintenance
service period of a machine for which Carry-in Service is
available, we will maintain & designated location to which you
may ship the Machine. in the event we change a designated
location during such period, we agree that the new designated
location will be reasonably equivalent to the prior location.”



page 7 of 23:

1. Amend paragraph 1.9, paragraph two, by deleting the
1ast sentence in its entirety and inserting in lieu therecf, "We
will then reimburse you the amount you paid to IBM for the
product, unless the bDate of Acceptance for the Product was more
than two (2) years prior to the date of our written request to
return it. If the Date of Acceptance for the Product was more
+han. two (2) years prior to the date of our written reguest to
return it, we will then reimburse you & pro rata portion of the
amount you paid, based upon twenty percent (20%) depreciation pex
year {(pro rated on a monthly basis) from the Date of Acceptance."

2. amend paragraph L1.10; 2., by deleting the word
ttangible."

L4

page 8 of 23:

1. Amend paragraph 1.10, 3., by deleting the language in
its entirety, including the second paragraph of 3, and inserting
in lieu thereof, "the amount of any other actual loss or damage;
provided, that with respect to a claim the subject of which is a
Program that is generally available from IBM to its customers and
that is not modified by us for you, such amount shall be limited
to the greater of $100,000 oxr the charges (if recurring, 12
months' charges apply) for the Program that is the subject of the
claim.”

2. amend paragraph 1.10, "Items for Which We are DNot
Liable" by deleting “a. loss of, or damage to, your records or
data;".

3. amend paragraph 1.11, 6., by deleting “two years after
the cause of action arose" and inserting in lieu thereof, "the
period specified by West virginia law".

4. amend paragraph 1.12, 1., by inserting after the first
sentence, "However, you may assign, delegate or resell directly
to another State of West Virginia Spending Unit upon written
notice to us.”

5. Amend paragraph 1.12, 2., by inserting "c. Yyou are
reselling, leasing or rransferring directly to another Spending
Unit.”

Page 9 of 23:
1. amend paragraph 1.15, paragraph one, by deleting the
last sentence and paragraph two in their entirety and inserting

in lieu thereof, "By changing the terms of this Agreement, we
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nave effectively terminated this Agreement. The new terms apply,
ag of the effective date we specify in the notice, only to new
orders {(those we recelve on or after the effective date of the
notice). The terms and conditions for on—going Transaction
Documents, such as licenses and Services, will remain in effect
for the term of the transaction, as well as foxr any extensions or
renewals. For a change +o be wvalid, both of us must sign it, the
purchasing Division must authorize it and the Attorney General
must approve it as to form. additional or different terms in any
order or written communication from one party are void."

2. Amend paragraph 1.16 by deleting the first paragraph
and inserting in lieu thereof, "Either party may terminate this
Agreement on thirty {30) days written notice to the other party.”

3. Amend paragraph 1.18 by deleting the words "New York"
and - inserting in lieu thereof, nyest Virginia".

4. Anend by inserting, n1.19 Severability Any provision
of this Agreement found to Dbe prohibited by law, invalid or
unenforceable shall be jneffective to the extent of and for the
duration of such prohibition, invalidity or unenforceability
without invalidating the remainder the Agreement.”

Page 11 of 23:

amend paragraph 2.1 "Warranty for Integrated Systems”,
paragraph two by deleting the sentence, "It begins on the date we
deliver the system to you" and inserting in lieu thereof, "It
begins on the Date of Acceptance of the system”

Page 13 of 23:

Amen& paragraph 3.3, paragraph 6, by inserting at the end
thereof, ", unless you have assigned, rransferred or sold the
gpecific Machine directly to another spending Unit, in which case
we agree to license the Code to that Spending Unit.”

Page 14 of 23:

amend paragraph 4.2, "Actions You May Not Take", 1., Dby
deleting the language in its entirety and inserting in lieu
thereof, "You agree not to do any of the following:

L. sublicense the license for any Frogram;

2. assign or transfer the license for any Program, except
directly to another gspending Unit;



3. distribute any Program to any third Party; ox

4, reverse assemble, reverse compile, or otherwise translate
any Program."

page 15 of 23:

amend paragraph 4.5, paragraph one, by inserting at ‘the end
thereaf, ", provided that a testing period will not be less than
ten (10) working days after you receive the Program”.

page 16 of 23:

amend paragraph 4.3, paragraph one, by inserting after the
fourth sentence, "However, &ny changes in c¢harges will be
effective only on new Transaction Documents being amended, or on
renewals or extensions of on—going Transaction Documents."

page 17 of 23:

1. Amend paragraph 5.1, paragraph two, by deleting the
words "inform you of" in the first sentence, and inserting in
lieu thereof, "mutually agree upon in writing”.

2. . Amend paragraph 5.1, paragraph four, by inserting at
the end thereof, "unless otherwise mutually agreed upon in
writing”.

3. Amend paragraph 5.1, "Alternative Service During
Warranty", line £five, by deleting the words "an additional
charge" in the fourth sentence and inserting in lieu thereof,
"the amount specified in our published rates or, in the event
rhere is no published rate applicable to the alternative service,
at the charge mutually agreed upon in writing". '

Page 18 of 23:

1. Amend paragraph 5.2, paragraph two, line three, by
deleting the words "orders that we confirm® and inserting in lieu
thereof, “Transaction Documents signed by an authorized
representative of both parties and, if required, authorized by
the Purchasing Division and approved as to form by the Attorney
General®

2. Amend paragraph 5.2, paragraph three, line three, by
deleting the word "specify” and inserting in lieu thereof,
"matually agree upon in writing".



3. amend paragraph 5.2, paragraph four, by deleting the
language in its entirety.

4. amend paragraph 5.2, vContinuing Support BServices
Termination”, by deleting the Ilanguage in its entirety and
jnserting in lieu thereof, "You may terminate a Continuing
support Service by providing us one month’s written notice. In
the event you terminate without cause, you agree to pay us for
our reasonable costs to the date of termination.”

Page 19 of 23:

Amend paragraph 5.3, "Changes to the Statement of Work" by
deleting the second and thixd sentences and inserting in lieu
thereof, ."The Change Authorization becomes effective when
executed by both parties and approved as to form by the Attorney
General.”

Page 20 of 23:

- amend paragraph entitled, rproject Support Services
Termination”, by deleting the languags in its entirety and
inserting in lieu thereof, "You may terminate a project on
written notice to us. Such written notice of termination will
specify the date of termination, which date will be the last date
of any expenses incurred by you. We may terminate a project it
you do not meet your obligations concerning it by sending you
written notice of the termination and specifying the date of
rermination. Upon termination, we will stop our work in an
orderly manner as soon as practical. You agree to pay us the
reasonable cost for all Services we provide and any Materials we
deliver through the project's termination and all costs that are
reasonably necessary to stop our work in an orderly manner as
sgon as practical. We agree to use our best efforts to mitigate
any expenses you may incur as a result of a termination. Payment
includes any charges we reasonably incur in terminating
subcontracts. '

Page 21 of 23:

1. amend paragraph 6.1, paragraph 1, by deleting the
language in its entirety and inserting in lien therecf, "We
provide discounts for certain Products based on the volume of
business vyou reasonably expect to do with wus (called your
"Estimate") during a contract period. In no way is the Estimate
a guarantee or commitment on your part. The term "Estimate"
replaces the term ncommitment” throughout this Section 6.1."

2. Amend paragraph 6.1, "How We Apply the Discounts",
paragraph one, line four, by deleting ", subject to our price
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change terms described below."

3. amend paragraph 6.1 by deleting the paragraphs entitled
wprice Changes" (on pages 21 and 22), "adjustment Charges" (on
page 22), and "International Discounts" (on page 22) in their
entirety.

Page 22 of 23:

amend paragraph 6.2, paragraph two, line five, by deleting
n, if you request it in writing hefore the effective date of the
change.”

Page 23 of 23:

1. Amend paragraph 6.3, paragraph seven, line three, by
deleting "unless you reguest us not to do so" and inserting in
iieu thereof, “"if agreed in writing by both parties”.

2. amend paragraph 6.3, paragraph eight, line five, by
deleting the word "specify”, and inserting in lieu thereof,
nmutually agree upon in writing”.

3. Amend paragraph 6.3, "Invoicing Options™, paragraph
two, by deleting the last sentence in its entirety.

4., amend paragraph 6.3, "Iavoicing Options”, patagraph
three, by deleting the last two sentences in their entirety.

The IBM Customer Agreement, Sigpature rage for
Attachments . Z125-4571-00 1/91, dated _5/&7(43 between
Tnternational Business Machines Corporation, hereinafter referred
to as "IBM", and the State of West Virginia, hereinafter referred
to as "State", is hereby accepted without amendment.

The IBM Customer Agreement, Attachment fox Licensed
Program Support, %125-3920-04 4/92, dated Sla71 193  between
International Business Machines Corporation, hereinafter referred
to as “IBM", and the State of West virginia, hereinafter referred
to as "State", is hereby amended as follows:

Page 1 of 2:

1. amend paragraph one by deleting “"or by using, or making
any payment foxr, the offering described below".
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2. amend paragraph 1. General Texms, paragraph two, 2.,
jines two and three, by deleting "sutomatically on the day
following the end of the preceding Period, unless you reguest
otherwise" and inserting in lieu thereof, "on the day mutually
agreed to by us".

Page 2 of 2:

1. Amend paragraph 1., 5., by deleting the language in its
entirety.

2. amend paragraph 1., 8., lines three and four, by
deleting "(as specified in an Exhibit)" and inserting at the end
thereof, ", such termination charges to be actual costs or losses
sustained during the current fiscal year".

3. Amend paragraph 3., 3., by deleting "provide us with
written notice if you wish to terminate Support upon your receipt
of our renewal notification. At any other time, you may".

The IBM Customer Agreement, attachment for State and
I.ocal Government, 7125-4205-02 1/91, dated 51&'1 I?G between
International Business Machines Corporation, hereinafter referred
to as "IBM", and the State of West Virginia, hereinaftexr refarred
to as "State", is hereby amended as follows:

The parties agree that those provisions of the Attachment for
State and Local Government, 7125-4205-02 1/91, the parties have
agreed upon have been incorporated into the Agreement by this
Addendum and that such Attachment for State and Local Government
shall not apply to transactions between the parties.

The IBM Customer Agreement, Attac ent for Educational
Allowance, Z125-3083-03 1/91, dated 5?&7- 43 between
International Business Machines Corporation, hereinafter referred
to as "IBM", and the atate of West Virginia, hereinafter referred
to as "State", is hereby amended as follows:

Page 1 of 2:

amend paragraph one, lines three and four, by deleting "oT
by using the Products as described below {or allowing others to
do so), or by making any payment for the Products”.

11



AGREED TO:

STATE OF WEST VIRGINIA INTERNATIONAL BUSINESS
MACHINES CORPORATION

By
Chuek Polan STEVEN T. CASPER
Name (type or print) Name (type or print)

Title Title
Mow 25, 1993 May 27, 1993

Data(&) Date !

APPROVED a8 To FomrM this 2 F/f~
day of e , 19.93
DARRELL V. McGRAW, JR., ATTORNEY GENERAL

By: JMKMM&L&(/

eruty/Attorneg/ﬁeneral

Depl -of Admiinistration, &C%Ej BRANCH MRNAGCER -

05/24/93
DSIWF-K5: IBM CUST
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