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A

GENERAL TERMS & CONDITIONS
PURCHASE ORDER/CONTRACT

1. ACCEPTANCE: Seller shall be bound by this order and its terms and conditions upon receipt of this order.

9. APPLICABLE LAW: The laws of the State of West Virginia and the Legislative Rules of the Pﬁrchasing
Division shall govern all rights and duties under the Contract, including without limitation the validity of this
Purchase Order/Contract.

3. NON-FUNDING: All services performed or goods delivered under State Purchase Orders/Contracts are to be
continued for the terms of the Purchase Order/Conftract, contingent upon funds being appropriated by the
Legislature or otherwise basing made available. In the event funds are not appropriated or otherwise available
for these services or goods, this Purchase Order/Contract becomes void and of no effect after June 30.

4. COMPLIANCE: Seller shall comply with all Federal, State and local laws, regulations and ordinances including,
but not limited to, the prevailing wage rates of the WV Division of Labor.

5. MODIFICATIONS: This writing is the parties final expression of intent. No modification of this order shall be
binding unless agreed to in writing by the Buyer.

6. ASSIGNMENT: Neither this Order nor any monies due, or to become due hereunder may be assigned by the
Seller without the Buyer's consent.

7. WARRANTY: The Seller expressly warranis that the goods andfor services covered by this order will:
{a} conform to the specifications, drawings, samples or other description furnished or specified by the
Buyer; {b} be merchantable and fit for the purpose intended, andfor {c} be free from defect in material
and workmanship.

8. CANCELLATION: The Director of Purchasing may cancel any Purchase Order/Contract upon 30 days written
notice to the sefler.

9. SHIPPING, BILLING & PRICES: Prices are those stated in this order. No price increass will be accepted
without written authority from the Buyer. Al goods or services shall be shipped on or before the date
specified in this Order.

10. LATE PAYMENTS: Payments may only be made after the delivery of goods or services. Interest may be
paid on fate payments in accordance with the West Virginia Code.

11. TAXES: The State of West Virginia is exempt from Federal and State taxes and will not pay or reimburse
such taxes.

12. RENEWAL: Any reference to automatic renewal is hereby deleted. The Contract may be renewed only upon

mutual written agreement of the pariies,

13. BANKRUPTCY: In the event the vendor/contractor files for bankruptey protection, this Contract may be
deemed null and void, and terminated without further order. ‘

14. HIPAA BUSINESS ASSOCIATE ADDENDUM: The West Virginia State Government HIPAA Business Associate
Addendurn (BAA), approved by the Attorney General, and available online at the Purchasing Division's web site
(hitp:/iwww.state wv.us/admin/purchase/vrc/hipaa.him) is hereby made part of the agreement. Provided that,
the Agency meets the definition of a Cover Entity (45 CFR §160.103) and will be disclosing Protected Health
Information (45 CFR §160.103) fo the vendor.

15. WEST VIRGINIA ALCOHOL & DRUG-FREE WORKPLACE ACT: If this Contract constitutes a public improvement
construction confract as set forth in Articie 1D, Chapter 21 of the West Virginia Code ("The West Virginia Alcohol
and Drug-Free Workplace Act’), then the following language shall hereby become part of this Conlract. "The
contractor and its subcontractors shall implement and maintain a written drug-free workplace policy in compliance
with the West Virginia Alcohol and Drug-Free Workplace Act, as set forth in Article 1D, Chapter 21 of the West
Virginia Code. The contracior and its subcontractors shall provide a sworn statement in wriling, under the
penalties of perjury, that they maintain a valid drug-free work place policy in compliance with the West Virginia
and Drug-Free Workplace Act. It is understood and agreed that this Contract shall be cancelled by the awarding
authority if the Contracter: 1) Fails to implement its drug-free workplace policy; 2) Fails to provide information
regarding implementation of the confractor's drug-free workplace policy at the request of the public authority; or
3) Pravides to the public authority false information regarding the contractor's drug-free workplace policy.” ‘

Rev. 7/01/08
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This amends the Microsoft State and Local Govemment Select Agreement identified above
{the “agreement”} between the State of West Virginia and Microsoft Licensing, GP. Any terms that
are used but not defined in this amendment will have the same meanings as in the agreement.

i, Amendment.

1. Notwithstanding anything to the contrary in the agreement, including the date it is
executed by the parties, the effective date of this agreement shall be October 1,
2004.

2. The first paragraph of Page 2 of the Cover Page is hereby amended and restated as
follows:

This agreement consists of {1) this cover page, {2) the attached ferms and conditions
(and any amendments thereto), {3} the Product List, (4) the product use rights
applicable to products lcensed under this agreement, and (5) any enroliment entered
inte under this agreement.

3. The last paragraph in Section 6 is hereby amended and restated as follows:

We will provide each enrolled affiliate with a copy of the appticable product use rights
or will make them available either by publication on the World Wide Web, at
hitp://microsoft.com/licensing or at a successor site that we identify, or by some other
reasonable means. You acknowledge that you and your affiliates have access to the
World Wide Web. We do not transfer any ownership rights in any iicensed product,
and we reserve all rights not expressly granied. In lieu of your obligation to indemnify
us under various provisions of the product use rights, you will be responsible for any
cost or damages assessed by a court of competent jurisdiction arising form any claim
to which your indemnity obligation would otherwise apply.

4, Section 12 is hereby émended and restated in its entirety as follows:

The terms and conditions of this agreement shall be disclosed only in accordance
with the requirements and procedures of the West Virginia Freedom of Information
Act.

5. The second paragraph of Section 14 is hereby amended and restated as follows:

Our obligations will not apply to the exient that the claim or adverse final judgment is
based on (i} your running of the product or fix after we notify you to discontinue
running due to such a claim; (if) your combining the product or fix with a non-
Microsoft product, data or business process; (i} damages attributable 1o the value of
the use of a non-Microsoft product, data or business process; (iv) your altering the
product or fix; {v) your distribution of the product or fix to, or its use for the benefit of,

Microsoft SLG Select Agreement v6.1 — Amendment
{North America){September 1, 2003)



Licanse
any third party; {vi) your use of our trademark(s) without express written consent to
do so; or (vii} for any trade secret claim, your acquiring a trade secret (a) through
improper means; (b} under circumstances giving rise 1o a duty to maintain its secrecy
or limit its use; or (¢} from a person (other than us or our affiliates) who owed to the
party asserting the claim a duty to maintain the secrecy or iimit the use of the trade
secret. You will be respensible for any costs or damages assessed by a court of
competent jurisdiction that result from these actions.

8. A new Subsection 15(d} is hereby added to the agreement, as follows:

No services. Notwithstanding the foregoing, vou represent that you are unable fo
release Microsoft from any liability for bodily injury and/or personal property damage
resulting from negligent or intentional acts or omissions of its employees performing
services, if any, set forth under this Agreement to the extent that such actions or
omissions were not caused by you or an enrofled affiliale. You acknowledge and
agree that this agreement governs the license of software products only and we do
not provide any services under this agreement.

7. A new Subsection 17{l} is hereby added to the agreement, as follows:

Availability of funds. Each payment obligation of yours or your affiliate is
conditioned upon the availability of government funds which are appropriated or
allocafed for the payment of this obligation. Nothing in this section shafl be construed
fo limit our right to ferminate one or more enroliments upon non-payment due to non-
appropriation of funds, pursuant to subsection 10(b), or to issue partial license
confirmations in a quantity proportionate to the amount paid relative fo the total prior
to such termination, pursuant to subsection 10(c).

i, Effect of Amendment.

Except as specifically amended by this amendment, all provisions of the enroliment shall
remain unchanged and in full force and effect. You must execute and return 2 copies of this
amendment to the address below on or before December 31, 2004 in order for the terms and
conditions of this amendment to be considered by Microsoft Licensing, GP.

Microsoit S1.G Select Agreement v6.7 — Amendment
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This amendment shall be effective as of October 1, 2004.

executed, you will receive a confirming copy.

Microsoft Licensing, GP
Attn: Dept. 551, Volume Licensing
6100 Neil Road, Suite 210
Reno, NV 89511-1137

Name
State of V\}est Virginia

When this amendment is fully

Microsoft Licensing, GP

Signature/ 7
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¥ DEPathent of Adm mismtjgn

nted Titie\f_‘ja et A

Effective Date

Signature Date
25 Nelod

Prepared by.

APPROVED AS TO FORM THIS 267
DAY OF SJazwuasd 2005

DARRELL V. McGRAWY, JR.
ATTORNEY GENERAL

Microsoft SLG Select Agreement v8.1 — Amendment
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reenet - State and Local - Level D

(NOT FOR USE WITH MICROSOFT BUSINESS AGREEMENT)

Microsoft Select

Select Agreement number |
Microsoft affiliate to complete |

This Microsoft Select Agreement is entered into between the following entities. Each party wiil notify the
other in writing if any of the information in the following table changes.

Name of Entity . Contact Name (This person handles access to online information
and receives nolices unless & difierent contact is below.)

Street Address Contact E-mail Address (required for oniine access)

City State/Province Phone

Country Postal Code Fax

Microsoft Account Manager Name iicrosoft Account Manager E~-mail Address

Microsoft Licensing, GP - 6100 Neil Road, Suite 210 - Reno, Nevada USA 88511-1137 - Dept. 551, Volume
Licensing

Name of Entity Contact Name

Street address Contact E-mail Address
{required for on-line
access)

City _ State/Province Phone

Country Postal Code Fax

Name of Eniity ontact Name
Stroet Address Contact Emall Address (required for electronic notices)
City State/Province Phone
8LG Microsoft Select Agreement (Standalong) v6.1 Cover Page Page 1 of 14

{North America) September 1, 2003



This agreement consists of (1} this cover page, {2) the altached terms and conditions, (3) the Product
List, (4) the product use rights applicable to products licensed under this agreement, and (5) any
enroliment entered into under this agreement.

Eifective date. If the first enroliment entered into under this agreement is given an effective date that is
earlier than the date this agreement is signed by us, the effective date of this agreemert will be that
earlier date. Otherwise, this agreement will be effective on the date it is signed by us.

Microsoft
Law and Corporate Affairs

Microsoft Licensing, GP

6100 Neil Road, Suite 210 One Microsoft Way
Reno, Nevada LUSA 89511-1137 Redmond, WA 88052 USA
Dept. 551, Volume Licensing ‘ Volume Licensing Group

(425) 936-7329 fax

By signing below, the parties agree to be bound by the ferms of this agreement, and you represent that
the information you have provided on this cover page is accurate.

Name of Entity

Microsoft Licensing, Gp

TR O Gl | o2

Printed Name Heather A Conneﬂy m;:nted Mame T
_Deputy Secretary, Assistant General Counsel Brandon Pickard
Printed THie Denartment of Administration | Printed Title Contract Administrator

Signature Date

date Mi ft affiliat H
C? 7/) W (“&/ {date Microsolt affiliate countersigns) 92 Q Qj/

Effective Date
(may be different than our signalure date)

Signature Date

SLG Microsoft Select Agreement (Standalone) v6.1 Cover Page Page 2 of 14
(North America) September 1, 2003



Terms and Conditions

7. Definitions.

In this agreement, “you” means the entity that has entered into this agreement with us, and “we” or “us”
means the Microsoft entity that has entefed into this agreement or an envoliment. In addition, the
foliowing definitions apply:

“affiliate” means (a) with regard to you, (i) any government agency, department, instrumentality, division,
unit or other office of your state or local government that is supervised by or is part of you, or which
supervises you or of which you are a part, or which is under common supervision with you; (i) any county,
borough, commonwealth, city, municipality, town, township, special purpose district, or other similar type
of governmental instrumentality established by the laws of your siate and located within your state’s
jurisdiction and geographic boundaries; and (iii} any other entity in your state expressly authorized by the
laws of your state to purchase under state contracts; provided that a state and its affiliates shali nat, for
purposes of this definition, be considered to be affiliates of the federal government and its affiliates; and
(b} with regard to us, any legal entity that we own, that owns us, or that is under common ownership with
us;

“available” means, with respect to a product, that we have made licenses for that product available for
ordering under the Select License program,;

“enrolled affiliate” means an entity, either you or any one of your affiliates, that has entered mto an
enroliment under this agreement; ‘

“enroliment” means the document that you or your affiliate submits under this agreement to sngn up for
the Select License program; o

“fix(es)" means product service packs and other fixes that we release generally;

“License” means any one of those offerings identified in the Product List (inciuding standard licenses, and
upgrades for desktop operating systems) that provides the right to run the version of the product for which .
it is ordered; ;

- “L&SA" means a License and Software Assurance for any product ordered,
“product” means any product available to license as described on the Product List;

“Product List” means, with respect to any licensing program, the statement published by Microsoft from
time o time on the World Wide Web at hitp:/microsoft.com/licensing or at a successor site that we
identify which identifies the products that are or may be made available under each of the volume
licensing programs (which availability may vary by region), and any product-specific conditions or
fimitations on the acquisition of licenses for those products;

“renewal order” means the order that an enrolled affiiate submits at the beginning of any renewal term o
renew Software Assurance coverage for products previously ordered under its enrollment;

“reseller” means a large account reselier authorized by us fo resell licenses in an enrolled affiliate’s area
under the Select License program,

“run” or “use” means to copy, install, use, access, display, run other otherwise interact with; and

“Software Assurance” means, for any underlying licensed product for which it is ordered, the right to
upgrade to, and run, the latest version of that product that we make avaiiable during the covered period.

2. How the Select License program works.

The Select License program allows cusiomers to license our products at discount pricing based on the
volume of their license purchases., You and your affiliates can participate in this program by submitting
ohe or more envollments under this agreement. Once enrolled, the enrolled affiliate will receive master
copies of products it intends to license and may run as many copies as it wishes during the term of its

SLG Microsoft Select Agreement {Standalone) v6.1 Terms and Conditions Page 3 of 14
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enroliment, provided it places monthly orders for those copies. We may refuse to accept an enrollment if
we have a business reason for doing so. Product support is not included with the licenses under this
agreement. Notwithstanding any other provision of this agreement, only enrolled affiliates identified in an
entrofiment will be responsibie for complying with the terms of that enrollment, including the terms of this
agreemeant incorporated by referencs in that enroliment.

3“‘

a.

b,

Establishing price levels. The price level for all pools will be level D,

Price level adjustments, This subsection has been deleted, and the section number

reserved.

C.

Choosing, maintaining or changing a reseller. Each enrolled affiliate must choose and
mairtain a reseller authorized in the enrolled affiliate’s area. Resellers are authorized to resell
our product licenses, but act independently and have ne authority t¢ bind us. i we discontinug a
reseller, the enrolled affiliate must choose a replacement. |f an enrolled affiliate intends to
change its reseller, the enrolied affiiate must submit written notice to us and the former reseller,
on a form that we provide, at least 30 days prior 1o the date on which the change is to take effect.
In case of a change of reselier, the enrolled affiliate is responsible for ensuring that all its
obligations to the former reseller are met.

How ef@ order product licenses.

Placing orders. Each enrolled affifiate must submit orders for all copies of any products it or its
affiliates run under its enrollment. Orders must be submitted in the month in which those copies
are first run. Unless the enrolied affiliate is eligible to order just Software Assurance as desecribed
betow, each order must be for either a License or L&SA. Each enrolled affiliate must place orders
through the enrolled affiliate’s reseller. Price and payment terms for all licenses ordered 'will be
determined by agreement between the enrolled affiliate and its chosen reselier.

When is the enrolled affiliate eligible to order just Software Assurance? An enrolled affiliate
may order Software Assurance for copies of a product, without the need to simultaneously order
a new License for those copies, in the following circumstances:

= At the beginning of a new enroliment, the enrolled affiliate may order Software Assurance for
copies of products for which the enrolled affiliate has previously obtained perpetual licenses
through Upgrade Advantage, Software Assurance or any similar upgrade protection, so long
as (i} the new enroliment becomes effective no later than one day following the expiration of
that upgrade protection, and (i) the enrolled affiliate places its Software Assurance order at
the time it submits its new enroliment to its reseller.

= During the term of its enroliment (including any renewal term), an enrolied affiliate may be
eligible to order Software Assurance under its enroliment for copies of certain products
ficensed through retail sources or from an original equipment manufacturer (OEM), provided
that the enroiled affiliate places its order within the required time frame. The Product List
identifies those products that may be enrolled in Software Assurance as described in this
subsection and the applicable time frame for placing an order.

= An enrolled affiliate may also order Software Assurance in any other circumstances expressly
permiited in the Product List.

= An enrolled affiliale may renew Software Assurance ordered under its enroliment at the time
it renews that enroliment, as described in subsection 10(d) (How to renew this agreement).

In all such cases, the enrolled affiliate must order Software Assurance for the remaining initial
enrollment or renewal term.

b.

Invoices and payments. The prices at which we will invoice each enrolled affiliate’s reseller
will be based upon the applicable price level under this agreement. For any orders for Sofiware
Assurance or L&SA, if the enrolled affiliate elects to spread its payments over the applicable initial

SLG Microsoft Sefect Agreement (Standalone) v8.1 Terms and Conditions Page 4 of 14
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enrollment or renewal term rather than paying in a lump sum, & may make this election with is
reseller. In such cases, we will invoice the enrolied affiliate’s reseller in equal instaliments, the
first instaliment upon receipt of the order and subsequent installments on each remaining
anniversary of the effective date of this agreement occurring during the initial enroliment or
renewal term in which the order was placed. Any amounts for Licenses only (i.e. withoui
accompanying Software Assurance) will be invoiced to the enrolled affiliate’s reseller in full upon
receipt of the order.

¢. Reporting country of use. On all orders, the enrolled affiliate must report the countries
whers the enrolled affiliate or its affiliates run the products licensed under this agreement and the
approximate number of copies run in each of those countries. This information is for our internal
use only.

d. Privatization. If an enrolled affiliate intends to transfer more than ten percent of its computers
in connection with a privatization of its government operations, and as a result it would like to
transfer the copies of the producis running on those computers prior 1o the expiration of its
envoliment, we will work with that enrolied affiliate in good faith to arrange for acceleration of any
remaining paymenis for those copies run pursuant to Software Assurance or L&SA and to aliow
for the transfer of perpetual licenses for such copies as described in section 9 {Transferring
licenses). Any perpetual licenses obtained as described in this paragraph will be for the latest
version of the products available as of the later of (i) the date on which the enrolled affiliate has
compleied payment, or {ii) the date of transfer.

4, How fo confirm orders.

We will publish information about orders placed by each enrolled affiliate, including an electronic
confirmation ~of 'each order, in a password-protected site on the World Wide Web at
hitp:/licensing.microsoft.com or a succéssor site that we identify. Upon our acceptance of this
agreement and enroliments entered into. under this agreement, the contact identified for this purpose on
the cover page will be provided access to this site.

5. License grant - what your enrolled affiliates are licensed to run.

At any time after its enroliment effective date, each enrolled affiliate may run as many copies as it
chooses, of any available products it chooses, provided that it submits orders for all such copies as
required in subsection 3(a) (Placing orders). Each enrolled affiliate may run in place of any product
version it licenses under this agreement a prior version or different language version (so lohg as the
License, L&SA or Software Assurance for that different language version is available at the same or a
lower price than the price paid for the corresponding license type for the version ordered) of the same
product. If an affiliate runs copies of products under an enrolled affiliate’s enroliment, those copies are
sublicensed from that enrolied affiliate subject to the terms of this agreement. These righis apply to the
licenses obtained under an enroliment and are not related to any order or fulfillment of software media,

License only. An enrolled affiliate’s right under this agreement to run copies of any product for which it
orders only a License is temporary until the enrolled affiliate has paid for that License in full. Thereafter,
the enrolled affiliate will have a perpetual license to run the number of copies ordered in the version
ordered.

L&SA or Software Assurance. An enrolled affiliate's right under this agreement to run copies of any
product for which it orders L&SA or Software Assurance is temporary until one of the following occurs:

iy the enrolied affiliate has paid all instaliments of the price for such coverage, and the applicable
initial enrotiment or renewal term during which such product licenses were ordered has expired or
been renewed; or

(ify the enrolled affiliate is otherwise eligible for perpetual licenses either pursuant to subsection 3(d)
(Privatization) or upon early termination as provided in subsection 10{c) (Effect of termination or
expiration).

SLG Microsoft Select Agreement (Standalone) v8.1 Terms and Conditions Page 5 of 14
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Thereafter, the enrolled affiliate will have perpetual licenses to run the latest version available as of such
date of expiration, renewal or termination (or any prior version), for the number of copies ordered during
the applicable initial enroliment term or renewal term, In the case of early termination as provided in
subsection 10(b) (Termination), if an enrolled affiliate chooses only to pay amounts due and payable as of
the iermination date, then the enrolled affiliate will instead have perpetual licenses for the number of
copies specified in subsection 10(c) (Effect of termination or expiration). Any perpetual ficenses received
through Software Assurance supersede and replace the underlying perpetual ficenses for which that
Software Assurance coverage was ordered.

All perpetua! licenses acguired under this agreement remain subject to the terms of this agreement and
the applicable product use rights.

This agreement, the applicable enroliment, the enrolied affiliate’s order confirmation described in section
4 {How to confirm orders) above, and any documentation evidencing transfers of licenses as described in
subsection 9{a) (How to transfer), together with proof of payment, will be the enrclled affiliate’s evidence
of all licenses obtained under its enrollment. '

6. How to know what product use rights apply.

Except as otherwise described below, an enrolled affiliate’s use of any product that i licenses from us is
governed by product use rights specific to each product and version. The product use rights applicable to
products ficensed under each enroliment are as follows.

a. For latest versions available as of an enrollment effective date. For the latest version
of any product available on or before the enroliment effective date, the product use rights in effect
on the enroliment effective date for that product and version apply.

- b. For versions and products that become available after an enroliment effective

" date. Forany version of any existing produet, or any new product, first made available after the

enroliment eifective date, the product use rights in effect on the date on which the version or
product first becomes available apply.

¢. For versions of a product that predaie the lalest version available as of an
-~ enroliment effective date. If an enrolled affiliate is using a version of any product licensed
under its enroliment that became available prior to the version that was current on the enroliment
effective date, the enrolied affiliate’s use. of the earlier version will be governed by the product use
rights that would apply if the enrolled affiliate were using the version licensed under the
enrollment, or in the case of Software Assurance of L.&SA, the latest version that is or becomes
available at any time during its enroliment.

d. Cross-language use rights. If an enrolied affiliate is using any different language version of
any product licensed under its enrollment, the enrolled affiliate’s use of the different language
version will be governed by the product use rights for the versien licensed under the enroliment.

e. Right to reassign Softwaré Assurance coverage to replacement compuiers. An
enrolled affiliale may reassign Software Assurance coverage ordered for an underlying deskiop
operating system product installed on one computer 10 a replacement computer so long as (i) that
replacement computer is licensed to run the latest version of the desktop operating system
available as of the date of the reassignment, and (ii} the enrolled affiliate removes from the
original computer any desklop operating systemn upgrades that were installed under the
reassigned Software Assurance coverage. An enrolled affiliate may not otherwise separate
Software Assurance coverage or any right to run any version of any product acquired through
such coverage from the underlying license for which it is ordered.

f. WMicrosoft’s commitment on use rights. We will not change an enrolled affiliate’s product
use rights for any version of a product after it becornes available to that enrolled affiliate under its
enroliment.

SLG Microsoft Select Agreement (Standatone) v8.1 Tarms and Conditions Page 6 of 14
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We will provide e2ach enrolled affiliate with a copy of the applicable product use rights or will make them
available either by publication on the World Wide Web, at http://microsoft.com/licensing or at a successor
site that we identify, or by some other reasonable means. You acknowledge that you and your affiliates
have access io the World Wide Web. We do not transfer any ownership rights in any licensed produet,
and we reserve all rights not expressly granted. in lieu of your obligation to indemnify us under various
provisions of the product use rights, you wiill be responsible for any cost or damages arising form any
claim to which your indemnity obligation would otherwise apply.

7e Software Assurance Membership.

Each enrolied affiliate that commits to obiaining either L&SA or Software Assurance for all copies of all
products licensed within a designated product pool throughout the term of its enroliment (including any
renewal) gualifies for Soitware Assurance Membership. Membership may entille the enrolled affiliate to
special benefits. Enrolled affiliates that make the commitment for more than one pool may be entiiled to
further benefits. Each enrolled affifiate that elects to become a Sofiware Assurance Member must
indicate its selection of the Software Assurance Membership option, and the product pool{s} for which it is
making the required commitment, on its ehroliment. Software Assurance Membership benefits may be
subject to additional terms and conditions. A description of Software Assurance Membership benefits
and additional details are availabie fromn the enrolled affiliate’s reselier or Microsoft account manager.

8. Making copies of software.

a. Copies necessary for internal deploymeni. Each enrolled affiliate may make as many
" copies of the products licensed as necessary to disiribute the products to its users. All copies of
"any product must be trug and complete copies (including copyright and frademark notices) and
be made from CD-ROMs, disk sets or a network source acquired from or made available by a
Microsoft approved fulfillment source for that product. Each enrolled affiliate may alsc have a third
party make or distribute copies in its place, but the enrolled affiliate is responsible for third-party
actions to the same extent it would be if the third party were its employee. You and your affiliates
must make reasonable effors to make employees, agents and other individuals running a product
aware that the product is licensed from us and may only be run or transferred subject to the terms

of this agreement. :

b. Copies for training, evaluation and back-up. During the term of its enroliment (including
any renewal), each enrolled affiliate and any affiliate to which it sublicenses may (i) run up to 20
complimentary copies of any product in a dedicated training facility on their premises; (i} run up
to 10 complimentary copies of any product for a 60-day evaluation period; and (iii) make and
retain one complimentary copy of any licensed product for back-up or archival purpeses for each
of their distinct geographic jocations.

¢. Re-imaging rights. 1f an enrolled affiliate or any affiliate 1o whom it sublicenses has licensed
products from an original equipment manufacturer (OEM), through a retail source or under any
Microseoft program other than this Select License program, it may use copies made from the
media provided under the enrolled affiliate’s enroliment in place of any copies made from the
media provided through that separate source, so long as it complies with the following
restrictions.

(Y The enrolled affiiate must have obtained a separate license from the separate source for
sach copy being replaced.

{iiy The product, language, version and all components {in the case of product suites, such as
Office) of the coples made from the media provided under its enrollment must be identical to
the product, language, version and all components of the copies they replace.
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{ii} In the case of copies licensed from an original equipment manufacturer (OEM) or through a
retail source, in addition to the other conditions outiined in this subsection 8(c), the product
iype {e.g. upgrade or full license) of the copies made from the media provided under its
enrofiment must be identical o the product type of the copies they repface. Howaver, an
enrofled affiliate may use copies of an operating system made from the media provided under
its enroliment in place of copies of the same operating system obtained from a separate
source, even though they may be of different types (l.e. one may be an upgrade and the
other a full license), provided that the product, language and version are identical.

The use of any copies made under this subsection 8(c) is subject to the terms and use rights
provided with the copies being replaced, and nothing in this subsection creates or extends any
warranty or support obligation.

Transterring licenses.

How to fransfer. An enrolled affiliate may transfer its perpetual licenses to an affiliate, or to an
unaffiliated third party in connection with a privatization of enrolled affiiate operations, as long as
the enrolled affiliate provides prior written and signed noftice, on a form that we provide, that
includes: (i) the applicable enrofiment number; (i) the quantity of licenses being transferred by
product and version; (i) the name, address and contact information of the transferee; and (iv)
any other information that we may reasonably request.

For all other transfers of licenses, our written consent is required. We will not withhold our
consent unreasonably. No license transfer will be valid unless the enrolled affiliate provides to
the transferee, and the transferee accepts in writing the applicable product use righis {as
provided in subsections 6(a) (For latest versions available as of an enroliment effective date) and
(b} (For versions and products that become available after an enroliment effective date), use
restrictions, limitations of liabiiity, and the transfer restrictions of this section 9. Any transfer made -
in violation of the requirements or restrictions in this section will be void.

When transfers are not permiiied. An enfolled affiliate may not transfer (i} licenses on a -
short-term basis (either to third parties or by reassignment to different users or devices internally),
(i) temporary rights {0 use produets, (i} Software Assurance coverage, (iv) perpetual licenses for
any version of any product acquired through Software Assurance separately from the underlying -
perpetual licenses for which that Software Assurance coverage was ordered; or (v} upgrade
licenses for a desktop operating system product separalely from the underlying operating systerm
license or from the computer system on which the product was first installed.

Term, termination and remewal.

Term. This agreement will remain in effect for 36 full calendar months following the effective
date unless it is renewed or terminated earlier as described below. All enroliments entered into
under this agreement will expire or terminate upon the expiration or termination of this agreement,
unless terminaied earlier as described below.

Termination. Either party to an enrollment may terminate it if the other party materially
breaches its obligations under this agreement, including any obligation to submit orders or pay
amounts owed (even if such non-payment is caused by non-appropriation of funds). . Except
where the breach is by its nature not curable within 30 days, the terminating party must give the
other party 30 days notice and opportunity to cure. Hf we give such notice to an enrolled affiliate,
we will give you a copy of that notice as well and you agree fo assist in attempting fo resolve the
problem. If the problem also affects other enrcliments and cannof be resolved between you and
us within a reasonable period of time, we may also terminate this agreement and all other
enrollments under it, unless the basis for iermination of the enroliment is non-appropriation of
funds to the enrolled affiliate, in which event we may only terminate the affected enroliment(s). If
an enrolled affiliate ceases to be your affiliate, you must promptly notify us of this fact, and we
may terminate its enroliment.
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Effect of termination or expiration. Upon expiration or termination of this agreement or any
enroliment, the enrolled affiliate must order licenses for all coples of products it or its affiliates
have run under its enroliment for which the enrolled affiliate has not previously submitted an
order. Except as provided in the next paragraph, in the event of iermination all unpaid
instaliments of the price for any licenses will immediately become due and payable, and the
enrolled affiliate wilt be entitled to perpetual licenses only after all such payments have been
made,

If (i) an enrolled affiliate terminates its enroliment as a result of our breach, (ii} we terminate an
enrolled affiliate’s enroliment because it has ceased to be your affiliate, or (iii) we terminate an
enroliment for non-payment due to non-appropriation of funds, then the enrolled affiliaie will have
the following options. it may immediately pay the total remaining amount due, including alt
instaliments, in which case the enrolled affiliate will have perpetual licenses for all copies of the
products it has ordered. As an alternative, it may pay only amounts due and payable as of the
termination date, in which case the enrolled affifiate will have perpetual licenses for (i) all copies
of all products for which payment has been made in full, and (if) the number of coples of products
for which payment has been made in instaliments that is proportional to the amount that has been
paid as of the termination date.

How to renew this agreement. We will provide you with 80 days prior written notice of
expiration of the initial agreement or renewal term advising you of your renewal options. You may
have the option to renew this agreement for successive terms of 12 or 36 full calendar months.
When you renew this agreement alt enrollments under this agreement are automatically renewed.
We and our affiliates will not unreasonably refuse to renew this agreement or reject any renewal
order.- However, we may make a change to the Select License program that will make it
necessary for you and your enrolled affiliates to enter into new agreements and enroliments.

Placing renewal orders. If an enyolled affiliate wishes to renew Software Assurance for any
copies previously covered under its enrollment, it must submit a renewal order for those copies
for the entire renewal term within 30 days after the previous term expired. Each renewal term will -
start the same day following expiration of the prior ferm. Upon renewal of this agreement, an
enrolled affiliate will not be eligible 10 order Software Assurance coverage for any copies of any
products for which it obtained only a License without first acquiring L&SA.

Consequences of non-renewal. If you elect not to-renew this agreement, or if an enrolled
affiliate fails to renew Software Assurance coverage for any copies of any product licensed under
an enroliment, and if the enrolled affiliate otherwise allows Software Assurance for those copies
io lapse, then the enrolled affiliate will not be permitied to order Software Assurance for those
copies later without first acquiring L&SA.

Restrictions on use.

An enrolled affiliate may not:

-]

Separaie the componenis of a product made up of multiple components (in the case of product
suites, such as Office) by running them on different computers, by upgrading or downgrading
them at different times, or by iransferring them separately, except as otherwise provided in the
product use rights;

Rent, lease, lend or host producis, except where we agree by separate agreement;

Reverse engineer, de-compile or disassemble products, except to the extent expressly permitted
by applicable law despite this limitation; or

Transfer licenses to, or sublicense, products to the U.S. Government.

Products ticensed under this agreement are subiect to U.S. export jurisdiction. You agree 1o comply with
all applicable international and national laws that apply to these products, including the U.S. Export
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Administration Regulations, as well as end-user, end-use and destination restrictions issuad by U.S. and
other governments. For additional information, see hitp://www.microsoft.com/exporting.

12. Confidentiality.

Subject to the requirements of your public records faw, if any, the terms and conditions of this agreement
are confidential. Neither you nor we will disclose such terms and conditions, or the substance of any
discussions that led to them, to any third party other than your or our affiliates or agents, or to your
designated or prospective resellers who: (a) have a need to know such information in order o assist in
carrying out this agreement; and (b) have been instructed by you or us that all such information is to be
handied in strict confidence.

13. Warranties.

a. Limited product warranty. We warrant that each version of a product will perform
substantially in accordance with our user documentation. This warranty is valid for a period of
one year from the date an enrolled affiliate first runs a copy of the version. To the maximum
extent permitted by law, any warranties imposed by law concerning the products are limited to
the same extent and the same one-year perfod. This warranty does not apply to components of
products that an enrolied affiliate is permitted to redistribute under applicable product use righis,
or if failure of the product has resulted from accident, abuse or misapplication. If you notify us
within the warranty period that a product does not meet this warranty, then we will, at our opiion,
sither (i) return the price paid for the product or (i) repair or replace the product. To the
maximum exfent permitted by law, this is your exclusive remedy for any failure of any product to
function as described in this subsection.

b. NO OTHER WARRANTIES. TO THE EXTENT PERMITTED BY APPLICABLE LAW, WE
DISCLAIM AND EXCLUDE ALL REPRESENTATIONS, WARRANTIES AND CONDITIONS,
WHETHER EXPRESS, IMPLIER OR: STATUTORY, QTHER THAN THOSE IDENTIFIED
EXPRESSLY IN THIS AGREEMENT, INCLUDING BUT NOT LIMITED TO WARRANTIES OR
CONDITIONS  OF  TITLE, NON-INFRINGEMENT,  SATISFACTORY  QUALITY,
MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE, WITH RESPECT TO
THE PRODUCTS OR RELATED MATERIALS, WE WILL NOT BE LIABLE FOR ANY
SERVICES OR PRODUCTS PROVIDED BY THIRD PARTY VENDORS, DEVELOPERS OR
CONSULTANTS IDENTIFIED OR REFERRED TO YOU BY US UNLESS SUCH THIRD-PARTY
PRODUCTS OR SERVICES ARE PROVIDED UNDER WRITTEN AGREEMENT BETWEEN
YOU AND US, AND THEN ONLY TO THE EXTENT EXPRESSLY PROVIDED IN SUCH
AGREEMENT.

14. Defense of infringement and misappropriation claims.

We will defend you against any claims made by an unaffiliated third party that any product or fix infringes
its patent, copyright, or trademark or misappropriates its trade secret, and will pay the amount of any
resuliing adverse final judgment (or settlement to which we consent). You must notify us promptly in
writing of the claim and give us sole control over its defense or settlement. You agree to provide us with
reasonable assistance in defending the claim, and we will reimburse you for reasonable out of pocket
expenses that you incur in providing that assistance. The terms “misappropriation” and “trade secret” are
used as defined in the Uniform Trade Secrets Act

Our obligations will not apply to the extent that the claim or adverse final judgment is based on (1) your
running of the product or fix after we notify you to discontinue running due to such a claim; (ii) your
combining the product or fix with a non-Microsoft product, data or business process: (i) damages
attributable to the value of the use of a non-Microsoft product, data or business process; (iv) your altering
the product or fix; (v) your distribution of the product or fix to, or its use for the benefit of, any third party;
(vi) your use of our trademark(s) without express written consent to do so; or (vii) for any trade secret
claim, your acquiring a trade secret (a) through improper means; (b) under circumstances giving rise to a
duty to maintain its secrecy or limit its use; or (c) from a person (other than us or our affiliates) who owed
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to the party asserting the claim a duty to maintain the secrecy or limit the use of the trade secret. You will
be responsible for any costs or damages that result from these actions.

i we receive information concerming an infringement claim related to a product or fix, we may, at our
expense and without obligation to do so, either (i) procure for you the right to continue to run the allegedly
infringing product or fix, or (il modify the product or fix or replace it with a funclional equivalent, to make it
non-infringing, in which case you will stop running the allegedly infringing product or fix immediately, ¥,
as a result of an infringement claim, your use of a product or fix is enjoined by a court of competent
jurisdiction, we will, at our option, either procure the right to continue its use, replace it with a functional
equivalent, modify it to make it non-infringing, or refund the amount paid and terminate the license for the
infringing product or fix.

It any other type of third party claim is brought against you regarding our intellectual property, you must
notify us promptly in writing. We may, at our option, choose to treat these claims as being covered by this
section. This Section 14 provides your exclusive remedy for third parly infringement and trade secret
misappropriation claims.

5. Limitation of iability.

4. Limitation. There may be situations in which you or an enrolled affiliate have a right to claim
damages or payment from us. Except as otherwise specifically provided in this subsection,
whatever the legal basis for the claims, our liability will be imited, o the maximum extent
permitted by applicable law, to direct damages up io the amount you or the enrolled affiliate
have paid for the product giving rise to the cldims. In the case of free product or code you or an
enrolled affiliate are authorized to redistribute to third parties without separate payment to
Microsoft, our total habmty to you,or the enrolled affiliate will not exceed US$5000. The
limitations contained in this paragraph, will not apply with respect to the following in connection
with the performance of this agreement

{H our obligations under Section 14 tp'défend third party claims of patent, copyright or trademark
infringement or trade secret misappropriation, and io pay damages resulting from any final
adjudication (or settiement to which we consent) of such claims;

(i) our liability for darnages for gross negligence or willful misconduct, to the extent caused by us
or our agent and awarded by a court of final adjudication; and

{iiiy our obligations under section 12 (confidentiality).

b. No liability for certain damages. To the maximum extent permitted by applicable law,
neither party nor any of its affiliates or suppliers will be liable for any indirect damages (including,
without limitation, consequential, special or incidental damages, damages for loss of profits or
revenues, business interruption, or loss of business information) arising in connection with any
agreement, product, fix or service, even if advised of the possibility of such damages or if such
possibility was reasonably foreseeable. This exclusion of liability does not apply to either party's
liability to the other for violation of its confidentiality obligation or of the other party's intefiectual
property rights.

c. Application. Except as specified expressly in this Section 15, the imitations on and exclusions
of liability for damages In this agreement apply regardiess of whether the liability is based on
breach of contract, tort {including negligence), strict liability, breach of warranties, or any other
legal theory.

16. Verifying Compliance.

You must keep records relating to the products you and any affiliate run. We have the right to verify
compliance, at our expense, during the term of this agreement and for a period of one year thereafter. To
do so, we will engage an independent accountant from a nationally recognized public accounting firm,
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which will be sublect to a confidentiality obligation. Verification will take place upon not fewer than 30
days notice, during normal business hours and in a manner that does not interfere unreasonably with
your operations. As an alternative, we may require you to accurately complete our self-audit
guestionnaire relating to the products you and any affiliates use. You will have the right fo conduct a self-
audit prior to any third-party audit if (a) the governor of your state has issued an executive order (or state
legisiation exists) requiring software ficensing compliance stalewide and for state-funded agencies
(including local governments), and (b) your state has adopted and implemented a statewide licensing
compliance software asset management program reasonably acceptable to Microsoft. If verification or
self-audit reveals unlicensed use of products, you rust promptly order suificient licenses to permit all
product usage discliosed. If material unlicensed use is found (license shortage of 5% or more), you must
reimburse us for the costs we have incurred in veriflecation and acquire the necessary additional licenses
as single retaill licenses within 30 days. lf we undettake such verification and do not find material
unlicensed use of products, we will not undertake another verification of the same entity for at least one
yvear. We and our auditors will use the information obtained in compliance verification only to enforce our
rights and 1o determine whether you are in compliance with the terms of this agreement. By invoking the
rights and procedures described above, we do not waive our rights to enforce this agreement or to protect
our intellectual property by any other means permitted by law.

7. Miscellanecous.

a. Notices. All notices, authorizations, and requests given or made in connection with this
agreement must be sent by post, express courier, facsimile, or email to the addresses and
numbers indicated in the applicable cover page to this agreement. Notices will be deemed
delivered on the date shown on the postal retumn receipt or on the courier, facsimile or email
confirmation of delivery.

b. Assignment. This agreement may be assigned by either party only to an affifiate, but
assignment will not relieve the assigning party of its obligations under the assigned agreement.
if either party assigns this agreement or any enfoliment, it must notify the other party of the
assignment in writing. !

¢. Severability. If a court holds any provision of this agreement to be illegal, invalid or
unenforceable, the remaining provisions will remain in full force and effect and the parties will
amend this agreement {o give effect {o the stricken clause to the maximum extent possible.

d. Waiver. No waiver of any breach of this agreement shall be a waiver of any other breach, and
no waiver shall be effective unless made in writing and signed by an authorized representative of
the waiving party.

e. Force Majeure. To the extent that either party’s performance is prevented or delayed, either
tolally or in part, for reasons beyond that party’s control, then that party will not be liable, so long
as |t resumes performance as soon as practicable after the reason preventing or delaying
performance no longer exists. '

f. Non-exclusivity. This agreement and all enroliments under it are non-exclusive. Nothing
contained in this agreement or any such enroliment requires you to license, use or promote
Microsoft software or services exclusively. You may, if you choose, enter into agreements with
other parties to license, use or promote non-Microsoft software or services.

g. Entire agreement. The documents identifled on the cover page to this agreement constitute
the entire agreement concerning the subject matier, and supsrsede any prior or
contemporaneous communications. In the case of a confiict between any of these documents that
is not resolved expressly in the documents, their terms will control in the following order: (i) these
terms and conditions and the accompanying cover page; (i} the Product List; (if) the product use
rights; and (iv) all other enrollments under this agreement. The terms of any purchase order or
any general terms and conditions you or your affiliates maintain, other than those mandatory
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terms required by statute or regulation, do not apply. This agreement (except the Product List
and the product use rights) cen be changed only by an amendment signed by both parties.

h. Survival, Provisions regarding product use rights, restrictions on use, evidence of perpetual
ficenses, transfer of licenses, warranties, limitations of liability, confidentiality, compliance
verification and obligations on termination or expiration will survive termination or expiration of
this agreement or any enroliment.

i. Independent confraciors. Resellers are independent coniractors who act in thelr own name
and for their own account; they have no authority to bind or impose any obligation or liability upon
us.,

j- Applicable law; Dispufe resolution. The terms of this agreement will be governed by the
laws of your state, without giving effect to its conflict of laws. Disputes relating to this agreement
will be subject fo applicable dispute resolution laws of your state.

k  Copyright Violation. Except to the exient you are licensed under this agreement, you will be
responsible for your viotation of our copyright in the products, including payment of license fees
specified in this agreement tor-unlicensed use.
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Select Volume Forecast Form

(to be completed with your resalfer or Microsoit account manager)

This Form has been deleted. The price level for all pools shall be level D, pursuant to Section 2(a) above.
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P 3

No. 1347

GOV OFFLCE OF TECHNOLOGY

Jan 12, 2005 12:00PM

REQNe. 4740 p¢f S100 5
AFFIDAVIT

West Virginia Code §5A-3-10a states: .

$a contract or renewal of any contract may be awarded by the state or any of iis political subsivisions
to any vendor or prospectve vendsr when the verdor or prospecéive vendor or a releted perty to the
verwdor or prospective vendor is & debtor ans the debt owned is an amount greater than one thousand
dotizars in the aggregate.

Befinitions:

"Detd” means any assessmant, premiuny, panalty, fire, fax or other amouns of maney owed o ithe stafs
oF any of its political subdivisions because of & judgment, fine, peimit violaffon, license assessment,
defaulied workers' compensation premium, perally or ofher assessmient presently delinguent or due
and requized fo be paid 0 the state o any of its pofitical subdivisions, including any interest or
addiffonal penalties acorued therson,

"Debior means any individual, comoralion, parinership, essociation, limited liabfity comparg or any
other form or business associations owing a debt fo the state or any of s pofitical subdivisions.

“PoRtical subdhision” means any courty commission; municipality; counfy board of educatiorr any
insfrmentalily established by a county oF municipafity; any separate corporafion or insfrumentality
established by one or more courties or municipalifies, as pemmitted by law; or any publie body charged
by law with the performance of & government function or whose Jurisdiction is coextensive with ohe or
mwe coundies or municipalities.

“Refeted party” means a party, wiether an individual, corporation, parinership, association, imiled
Habiity company or any other form or busiress assoclatfon or other entity whatsoever, relatad fo any
vendor by blood, mamiage, pamership or comtract ihrough which the party has » refationship of
eanership or other interest with e verdor so that the party wifl achually or by effect recelve o7 confrol a
pertion of the benefit, profit or sither consideration fom peronrmance of a vendor ponract with the parfy
Teceiving an amount thet meets or exceed five percant of fhe toiat eontract amount.

Excepfion:

The prohibition of fhis secon does not apply where a vendor has cortested any fax adminisizrad

- pursuant to chapier steven of this code, workiers™ cornpensation premium, permit fee or envirenmertal

fee or assessment and the matter has nof decome final or where the vendor hes entered into a

payment plan of agreament and the vendor is not in default of any of the provisions of such plan o
agreemert.

Urder penally of law for false swearing {West Virgiala Code, §61-5-3), | is hereby certified that the
bidder and all relafed paties do no owe any debis of, if 2 debt is owed, hat the provigions of the
expeption clause above apply; and alf stede licensing reguirements are in complianca.

Vendor's Name: Mirresqfr_Idicensine. 0P

Authorized Signature: \(‘\f\ W bate: V22 D&
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