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GENERAL TERMS & CONDITIONS
PURCHASE ORDER/CONTRACT

1. AGCEPTANCE: Seiler shall be bound by this order and its terms and conditions upon receipt of this order.

2. APPLICABLE LAW: The laws of the State of West Virginia and the Legislative Rules of the Purchasing
Division shali govern all rights and duties under the Conftract, including without limitation the validity of this
Purchase Order/Contract.

3. NON-FUNDING: Al services performed or goods delivered under State Purchase Orders/Contracts are to be
continued for the terms of the Purchase Order/Contract, contingent upon funds being appropriated by the
Legislatlure or otherwise being made available. In the event funds are not appropriated or otherwise available
for these services or goods, this Purchase Order/Contract becomes void and of no effect after June 30.

4. COMPLIANCE: Seller shall comply with all Federal, State and local laws, regulations and ordinances including,
but not limited to, the prevailing wage rates of the WV Division of Labor.

5. MODIFICATIONS: This writing is the parties final expression of intent. No modification of this order shall be
binding unless agreed to in writing by the Buyer,

6. ASSIGNMENT: Neither this Order nor any monies due, or to become due hereunder may be assigned by the
Seller without the Buyer's consent.

7. WARRANTY: The Seller expressly warrants that the goods andfor services covered by this order will:
{a} conform to the specifications, drawings, samples or other description fumished or specified by the
Buyer; {b} be merchantable and fit for the purpose intended; andfor {c] be free from defect in material
and workmanship. ‘

8. CANCELLATION: The Director of Purchasing may cancel any Purchase Order/Contract upon 30 days written
notice to the seller. .

9. SHIPPING, BILLING & PRICES: Prices are those stated in this order. No price increase will be accepted
without written authority from the Buyer. All goods or services shall be shipped on or before the date
specified in this Order.

10. LATE PAYMENTS: Payments may only be made after the delivery of goods or services. Interest may be
paid on late payments in accordance with the West Virginia Code. .

11. TAXES: The State of West Virginia is exempt from Federal and State taxes and will not pay or reimburse
such taxes.

12. RENEWAL: Any reference to automatic renewal is hereby deleted. The Contract may be renewed only upon
mutual written agreement of the parties.

13. BANKRUPTCY: In the event the vendor/contractor ﬁies for bankruptcy protection, this Contract may be
deemed null and void, and terminated without further order.

14, HIPAA BUSINESS ASSOCIATE ADDENDUM: The West Virginia State Government HIPAA Business Associate
Addendum (BAA), approved by the Attorney (General, and available online at the Purchasing Division's web site
{hitp/Avww . state.wv.us/admin/purchase/vrc/hipaa.htm) is hereby made part of the agreement Provided that,
the Agency meets the definition of a Cover Entity (45 CFR §160.103) and will be disclosing Protected Health
information (45 CFR §160.103) to the vendor.

15. WEST VIRGINIA ALCOHOL & DRUG-FREE WORKPLACE ACT: [f this Coniract constitutes a public improvement
construction contract as set forth in Article 1D, Chapter 21 of the West Virginia Code ("The West Virginia Alcohol
and Drug-Free Workplace Act’), then the following language shall hereby become part of this Contract: "The
contractor and its subcontractors shall implement and maintain a written drug-free workplace policy in compliance
with the West Virginia Alcohal and Drug-Free Workplace Act, as set forth in Article 1D, Chapter 21 of the West
Virginia Code. The contractor and its subcontractors shall provide a sworn statement in writing, under the
penaities of perjury, that they maintain a valid drug-free work place policy in compliance with the West Virginia
and Drug-Free Workplace Act. it is understood and agreed that this Contract shall be cancelied by the awarding
authority if the Contractor: 1) Fails to implement its drug-free workplace policy; 2) Fails to provide information
regarding implementation of the contractor's drug-free workplace policy at the request of the public authority; or
3) Provides to the public authority false information regarding the contractor's drug-free workplace policy.”

Rev. 7/01/08
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Re: - Laundrv09/Diamond Chemical Company, Inc! R
Dear Director Byrd: | | g

Thank you very much for taking the time to meet andispeak withme iiﬂ-cqnhecﬁOn with
the Statewide Contract Laundry09 Award (“Contract™. As you know, 1 have béen'recently
retained by Diamond Chemical Co., Inc. (“Diamond™), the successful bidder in the Contract, in
order to assist it in resolving certain significant issues pe:rtmmng%o its cpmtraet bid.

: ! L

Since the Contract was awarded on October 1, 2008; tepresentatives from Diemond have
been trying to contact or visit the more than 30 West Virginid facilities (“Laundries™) in order to
determine the particular site-specific needs of each Laundry (“Laimdry Setup Process”). This
additional information (e.g,, contact names, phone numbers, products utilized, types and number
of washers, erc.) is required in order to set up each acconnt and provide products anid services to
the Laundries in accordance with the Contract. Admitredly, this process took much longer than
anyone anticipated or desired. Diamond regrets, any mwnve;;;en?e such delays may have caused

the Lavndries or the Division. T

However, as we discussed, and as a result of this procéss, Dismond discovered that the
actual laundry product dispensing requirements of the Laundsies are matérially diffeérent from the
requirements set forth in the original LAUNDRY09 Request for Quotatian (“RFQ™). These
differences do result in substantial additional costs to Diamonid in order to properly provide
product ani services under the Confract. As a direct, and unfortunate result of which, Diamond
must request the Director of the Division of Purchasing, pursuant to the requirements set forth in
148 C.3.R. 6.2.7, to reject Diamond’s bid, and rescind the Conitaét, bechyse bf a material error
which affected the basis of, and calculation for, its bid amoumt. = il

Concisely stated, Diamond’s bid was made in response to certain items contained in the
RFQ Pricing Page which was part of the original RFQ. Moreispecifically, prier to submitting its
bid, [)'iamo}ad analyzed the various Estimated Loads and Prodihct Descriptions columns
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confained in the Pricing Page and caleulated the following approximate distribution of quantities
between powder, liquid and solid laundry products: . S

Powder: 56.5%  Liguid: 285% || Solid: 15.0%

Diamond’s bid of $149,202.90 was based on this specific disu*iljutiéy'}g;of these respective
quantities. More particularly, the pricing contained in the bid incloded the need for the
appropriate dispensing equipment relative to those various perceéntages.! However, after
gathering all of the information as part of its Laundry Setup [Process from the various Laundries,
it became apparent to Diamond that over 90% of the Laundries (and pot approximately 15%) are
on solid products. : . foa

Solid products require the installation and main ¢ of specidlizéd ?dispensing systemns
at a cost well in excess of the cost determinable under the Pricing Page contained in the RFQ.
Diamond believes that a modification of the available dispezfsing equipthent to accommodate the
90% solid laundry product needs that cutrently exists at the Laundries would toest ppproximately
$150,000:above and beyond its present bid amount. Regre E bly, since the cirrent dispensing
equipment is proprietary to the previous vendor, Diamond cannot simply conivért those
dispensers for its own usage. Therefore, it would not be poskible for Diamand to properly
service and maintain those dispensers in a manner to secure the ¢fficient uninterrupted usage by
the Laundries. Moreover, as indicated below, it is not possible for Diamond to expend $150,000
on a Contract for which itwill only be paid $149,202. : SRENEAE

To be sure, the Purchasing Division did send out to prospective bidders a Contract
Questions & Answers which contained a “total historical quantity usage' per line item™ for the
laundry items contained in the Pricing Page. The analysts f Diamond who reviewed the
Questions & Answers (incorrectly as it now tums out) i:elie}ed those quantities represented

historical data only, that is, past usage, and that such data did refject thé ‘.quéiitf&ties needed under
the Contract.” Thus, Diamond believed the quantities contai ied in the Pricing Page were those
that the Purchasing Division deemed 1o be the relevant ones in connection with the RFQ.
Diamond’s price, therefore, reflected its quotation for those &ems, and their telative distribution,
as reflected by and contained in the Pricing Page. Clearly, they were ernorieous, and have
resulted in a mistake in the magnitude of size of their actual bid. e

Pursuant to 148 C.S.R. 6.2.7., the Director of Purch : ’i;_l_g. may reject an erroncous bid if
the following conditions are met: (1) an error was made; (2)ithis error rhnteriaily affected the bid;
(3) rejection of the bid would not cause hardship ta the state ageniey; and (4) enforcement of the
bid would be unconscionable. Diamond believes each of the|foregoing élenhents has been met.
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Notably, an error in calculation was admittedly cominitted by Diamond arid that error
matenially affected its bid, Certainly, had Diamond fully comprehendeyl the actual distribution of
laundry products, it would never have submitted what was a winning bid of $149,202.90 for a
contract that would cost Diamond an additional $150,000 ta install its own solid detergent
dispensing equipment. The rejection of this Bid would not ¢ause hardship to the state agency.
That said, Diamond acknowledges that such a rjection would be an irjsonvenience to the
Lawndries, but one that could be ameliorated or entirely removed by the Division through the
granting of waivers, as appropriate, or the selection of the second place’véndor as the winning
bid, or even a re-bidding of the Contract. Again, while this is an unfortimaté and regrettable
inconvenience, it does not rise to the level of hardship as requiréd by the stafe rules. Finally,
when weighing the facts detailed hereinabove, and considering the impact o Diatond of the
mendatory performance of a Contract at a price that is only half of what it should be, we believe
such & result would be unconscionable to Diamond. In the end, Diamond’s bid on the Contract
was based on incorrect assumptions which if let stand, wouii__i_[gs_scntia}!y compel it to supply
laundry products to the State at a significant and substantial loss. P

Finally, Diemond is now aware of, and sincerely apologizes for, the apparent lack of
commurications that attended its performance of this Contract. During the months it struggled
to identify and quantify the nature and extent of the obligations it had ubdertaken in the Contract,
it should have made its growing concerns about its ability to perform the Coitract known to the
Purchasing Division in a more timely fashion. It did not do so and it regrets, 00, this error.

I thank you for the opportunity to express these eoncemé to yotft aandI élook forward to
continuing our discussions about this issue. o DR

Very jruly youss, |

[

A%M

‘Alexander Macia f
DR i

AM/cib
oc: Harold Diamond
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