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SECTION ONE: GENERAL INFORMATION

1.

Purpose: The West Virginia Department of Administration, Purchasing Division (hereinafter
referred to as the “Purchasing Division™) is soliciting proposals pursuant to West Virginia Code
§5A-3-10b for the West Virginia Department of Health and Human Resources (DHHR), Bureau
for Public Health (BPH), Office of Maternal, Child and Family Health (OMCFH), WV Birth to
Three (hereinafter referred to as the “Agency”) for an open-end contract to provide administration
of a Birth to Three Central Finance Office (CFO) for West Virginia through managing and
operating an existing integrated statewide early intervention data structure for establishing and
maintaining electronic histories of all referrals, eligibilities, and services to children.
Administration of the CFO includes:

1.1.  Federal reporting and WV Birth to Three program data requirements
Quality assurance

1.3.  Service authorization and claims payment system for WV Birth to Three early intervention
services

1.4.  Practitioner enrollment function

1.5.  Fund recovery process for all relevant sources

1.6.  Modernizing and upgrading hardware, software, and business process

In addition to seeking a vendor to provide continued operation of the current CFO structure, this
RFP also reflects the need to update and modernize the existing hardware, software, and business
processes that have been in place since 2004. (See Attachment D for current operating structure).

By signing and submitting its proposal, the successful Vendor agrees to be bound by all the terms
contained in this Request for Proposal (“RFP”).

Revised 6/8/2012



REQUEST FOR PROPOSAL 000006

WYV Department of Health and Human Resources
Bureau for Public Health
Office of Maternal, Child and Family Health
MCH14027

An RFP is generally used for the procurement of services in situations where price is not the sole
determining factor and the award will be based on a combination of cost and technical factors
(Best Value). Through its proposal, the bidder offers a solution to the objectives, problem, or need
specified in the RFP, and defines how it intends to meet (or exceed) the RFP requirements.

3. Schedule of Events:

Vendor’s Written Questions Submission Deadline .............c.occccvvvvevennee.. 02/06/2014
Mandatory Pre-bid Conferenee cmmmmimimiosumsmeiomsensases 01/29/2014 — 10:00 am
Addendum Tssued suwmmssssmsmmmmsemsi i o R S TBD
Bid Opening Date........c.coveerreirieirieirieieieieieieets et ress e 02/18/2014
Oral Presentation (Agency Option) ...............c..ccocvvveenn.., Not Required with this RFP

Revised 6/8/2012
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SECTION TWO: INSTRUCTIONS TO VENDORS SUBMITTING BIDS

Instructions begin on next page.

Revised 6/8/2012
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INSTRUCTIONS TO VENDOR BMITTING B

1. REVIEW DOCUMENTS THOROUGHLY: The attached documents contain a solicitation for bids.
Please read these instructions and all documents attached in their entirety. These instructions provide
critical information about requirements that if overlooked could lead to disqualification of a Vendor’s
bid. All bids must be submitted in accordance with the provisions contained in these instructions and
the Solicitation. Failure to do so may result in disqualification of Vendor’s bid.

2. MANDATORY TERMS: The Solicitation may contain mandatory provisions identified by the use of
the words “must,” “will,” and “shall.” Failure to comply with a mandatory term in the Solicitation will
result in bid disqualification.

3. PREBID MEETING: The item identified below shall applyto this Solicitation.

EI] A pre-bid meeting will not be held prior to bid opening.

D] A NON-MANDATORY PRE-BID meeting will be held at the following place and time:

§| A MANDATORY PRE-BID meeting will be held at the following place and time:

January 29, 2014 at 10:00 am

WYV Department of Health and Human Resources - Bureau for Public Health
Office of Maternal, Child and Family Health

350 Capitol Street, Room 427

Charleston, WV 25301

All Vendors submitting a bid must attend the mandatory pre-bid meeting. Failure to attend the
mandatory pre-bid meeting shall result in disqualification of the Vendor’s bid. No one person attending
the pre-bid meeting may represent more than one Vendor.

An attendance sheet provided at the pre-bid meeting shall serve as the official document verifying
attendance. The State will not accept any other form of proof or documentation to verify attendance.
Any person attending the pre-bid meeting on behalf of a Vendor must list on the attendance sheet his
or her name and the name of the Vendor he or she is representing. Additionally, the person attending
the pre-bid meeting should include the Vendor’s E-Mail address, phone number, and Fax number on
the attendance sheet. It is the Vendor’s responsibility to locate the attendance sheet and provide the
required information. Failure to complete the attendance sheet as required may result in
disqualification of Vendor’s bid.

Revised 10/02/2013
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All Vendors should arrive prior to the starting time for the pre-bid. Vendors who arrive after the
starting time but prior to the end of the pre-bid will be permitted to sign in, but are charged with
knowing all matters discussed at the pre-bid.

Questions submitted at least five business days prior to a scheduled pre-bid will be discussed at the pre-
bid meeting if possible. Any discussions or answers to questions at the pre-bid meeting are preliminary
in nature and are non-binding. Official and binding answers to questions will be published in a written
addendum to the Solicitation prior to bid opening.

4. VENDOR QUESTION DEADLINE: Vendors may submit questions relating to this Solicitation to the
Purchasing Division. Questions must be submitted in writing. All questions must be submitted on or
before the date listed below and to the address listed below in order to be considered. A written
response will be published in a Solicitation addendum if a response is possible and appropriate. Non-
written discussions, conversations, or questions and answers regarding this Solicitation are preliminary
in nature and are non-binding,

Question Submission Deadline: February 6, 2014 at 5:00 pm

Submit Questions to: Robert Kilpatrick, Senior Buyer
2019 Washington Street, East
Charleston, WV 25305
Fax: 304-558-4115

Email: Robert. P Kilpatrick@wv.gov

5. VERBAL COMMUNICATION: Any verbal communication between the Vendor and any State
personnel is not binding, including that made at the mandatory pre-bid conference. Only information
issued in writing and added to the Solicitation by an official written addendum by the Purchasing
Division is binding.

6. BID SUBMISSION: All bids must be signed and delivered by the Vendor to the Purchasing Division
at the address listed below on or before the date and time of the bid opening. Any bid received by the
Purchasing Division staff is considered to be in the possession of the Purchasing Division and will not
be returned for anyreason. The bid delivery address is:

Department of Administration, Purchasing Division

2019 Washington Street East
Charleston, WV 25305-0130

Revised 10/02/2013
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The bid should contain the information listed below on the face of the envelope or the bid maynot be
considered:
' SEALED BID
BUYER:
SOLICITATION NO.:
BID OPENING DATE:
BID OPENING TIME:

FAX NUMBER:

In the event that Vendor is responding to a request for proposal, the Vendor shall submit one original
technical and one original cost proposal plus 5 (five) _ convenience copies of each to the Purchasing
Division at the address shown above. Additionally, the Vendor should identify the bid type as either a
technical or cost proposal on the face of each bid envelope submitted in response to a request for
proposal as follows:

BID TYPE: [ | Technical

[I:I Cost

7. BID OPENING: Bids submitted in response to this Solicitation will be opened at the location
identified below on the date and time listed below. Delivery of a bid after the bid opening date and time
will result in bid disqualification. For purposes of this Solicitation, a bid is considered delivered when
time stamped by the official Purchasing Division time clock.

Bid Opening Date and Time: February 18, 2014 at 1:30 pm

Bid Opening Location: Department of Administration, Purchasing Division
2019 Washington Street East
Charleston, WV 25305-0130

8. ADDENDUM ACKNOWLEDGEMENT: Changes or revisions to this Solicitation will be made by
an official written addendum issued by the Purchasing Division. Vendor should acknowledge receipt of
all addenda issued with this Solicitation by completing an Addendum Acknowledgment Form, a copy of
which is included herewith. Failure to acknowledge addenda may result in bid disqualification. The
addendum acknowledgement should be submitted with the bid to expedite document processing.

9. BID FORMATTING: Vendor should type or electronically enter the information onto its bid to

prevent errors in the evaluation. Failure to type or electronically enter the information may result
in bid disqualification.

Revised 10/02/2013
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Bureau for Public Health
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SECTION THREE: GENERAL TERMS AND CONDITIONS

Terms and conditions begin on next page.

Revised 6/8/2012
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GENERAL TERMS AND CONDITIONS:

1. CONTRACTUAL AGREEMENT: Issuance of a Purchase Order signed by the Purchasing Division
Director, or his designee, and approved as to form by the Attorney General’s office constitutes
acceptance of this Contract made by and between the State of West Virginia and the Vendor. Vendor’s
signature on its bid signifies Vendor’s agreement to be bound by and accept the terms and conditions
contained in this Contract.

2. DEFINITIONS: As used in this Solicitation/Contract, the following terms shall have the meanings
attributed to them below. Additional definitions may be found in the specifications included with this
Solicitation/Contract.

2.1 “Agency” or “Agencies” means the agency, board, commission, or other entity of the State of
West Virginia that is identified on the first page of the Solicitation or any other public entity
seeking to procure goods or services under this Contract.

2.2 “Contract” means the binding agreement that is entered into between the State and the Vendor
to provide the goods and services requested in the Solicitation.

2.3 “Director” means the Director of the West Virginia Department of Administration, Purchasing
Division.

2.4 “Purchasing Division” means the West Virginia Department of Administration, Purchasing
Division.

2.5 “Purchase Order” means the document signed by the Agency and the Purchasing Division, and
approved as to form by the Attorney General, that identifies the Vendor as the successful bidder
and Contract holder.

2.6 “Solicitation” means the official solicitation published by the Purchasing Division and identified
by number on the first page thereof.

2.7 “State” means the State of West Virginia and/or any of its agencies, commissions, boards, etc.
as context requires.

2.8 “Vendor” or “Vendors” means any entity submitting a bid in response to the Solicitation, the

entity that has been selected as the lowest responsible bidder, or the entity that has been awarded
the Contract as context requires.

Revised 10/02/2013
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3. CONTRACT TERM; RENEWAL; EXTENSION: The term of this Contract shall be determined in
accordance with the category that has been identified as applicable to this Contract below:

Term Contract

Revised 10/02/2013

Initial Contract Term: This Contract becomes effective on gward
and extends for a period of one (1) year(s).

Renewal Term: This Contract may be renewed upon the mutual written consent of the
Agency, and the Vendor, with approval of the Purchasing Division and the Attorney
General’s office (Attorney General approval is as to form only). Any request for renewal
must be submitted to the Purchasing Division Director thirty (30) days prior to the expiration
date of the initial contract term or appropriate renewal term. A Contract renewal shall be in
accordance with the terms and conditions of the original contract. Renewal of this Contract
is limited to foyr (4) successive one (1) year periods. Automatic renewal of

this Contract is prohibited. Notwithstanding the foregoing, Purchasing Division approval is

not required on agency delegated or exempt purchases. Attorney General approval may be
required for vendor terms and conditions.

Reasonable Time Extension: At the sole discretion of the Purchasing Division Director,
and with approval from the Attorney General’s office (Attorney General approval is as to
form only), this Contract may be extended for a reasonable time after the initial Contract
term or after any renewal term as may be necessary to obtain a new contract or renew this
Contract. Any reasonable time extension shall not exceed twelve (12) months. Vendor may
avoid a reasonable time extension by providing the Purchasing Division Director with written
notice of Vendor’s desire to terminate this Contract 30 days prior to the expiration of the then
current term. During any reasonable time extension period, the Vendor may terminate this
Contract for any reason upon giving the Purchasing Division Director 30 days written notice.
Automatic extension of this Contract is prohibited. Notwithstanding the foregoing,
Purchasing Division approval is not required on agency delegated or exempt purchases, but
Attorney General approval may be required.

Release Order Limitations: In the event that this contract permits release orders, a release
order may only be issued during the time this Contract is in effect. Any release order issued
within one year of the expiration of this Contract shall be effective for one year from the date
the release order is issued. No release order may be extended beyond one year after this
Contract has expired.

Fixed Period Contract: This Contract becomes effective upon Vendor’s receipt of the notice to
proceed and must be completed within days.
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D One Time Purchase: The term of this Contract shall run from the issuance of the Purchase
Order until all of the goods contracted for have been delivered, but in no event shall this Contract
extend for more than one fiscal year.

D Other: See attached.

4. NOTICE TO PROCEED: Vendor shall begin performance of this Contract immediately upon
receiving notice to proceed unless otherwise instructed by the Agency. Unless otherwise specified, the
fully executed Purchase Order will be considered notice to proceed

5. QUANTITIES:  The quantities required under this Contract shall be determined in accordance with
the category that has been identified as applicable to this Contract below.

Open End Contract: Quantities listed in this Solicitation are approximations only, based on
estimates supplied by the Agency. It is understood and agreed that the Contract shall cover the
quantities actually ordered for delivery during the term of the Contract, whether more or less
than the quantities shown.

D Service: The scope of the service to be provided will be more clearly defined in the
specifications included herewith.

[l:ll Combined Service and Goods: The scope of the service and deliverable goods to be provided
will be more clearly defined in the specifications included herewith.

D One Time Purchase: This Contract is for the purchase of a set quantity of goods that are
identified in the specifications included herewith. Once those items have been delivered, no
additional goods may be procured under this Contract without an appropriate change order
approved by the Vendor, Agency, Purchasing Division, and Attorney General’s office.

6. PRICING: The pricing set forth herein is firm for the life of the Contract, unless specified elsewhere
within this Solicitation/Contract by the State. A Vendor’s inclusion of price adjustment provisions in its
bid, without an express authorization from the State in the Solicitation to do so, may result in bid
disqualification.

7. EMERGENCY PURCHASES: The Purchasing Division Director may authorize the Agency to
purchase goods or services in the open market that Vendor would otherwise provide under this Contract
if those goods or services are for immediate or expedited delivery in an emergency. Emergencies shall
include, but are not limited to, delays in transportation or an unanticipated increase in the volume of
work. An emergency purchase in the open market, approved by the Purchasing Division Director, shall
not constitute of breach of this Contract and shall not entitle the Vendor to any form of compensation or
damages. This provision does not excuse the State from fulfilling its obligations under a One Time

Purchase contract.

8. REQUIRED DOCUMENTS: All of the items checked below must be provided to the Purchasing
Division bythe Vendor as specified below.

Revised 10/02/2013
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BID BOND: All Vendors shall furnish a bid bond in the amount of five percent (5%) of the
total amount of the bid protecting the State of West Virginia. The bid bond must be submitted
with the bid.

PERFORMANCE BOND: The apparent successful Vendor shall provide a performance bond
in the amount of $1,000,000.00 . The performance bond must be
issued and received by the Purchasing Division prior to Contract award. On construction

contracts, the performance bond must be 100% of the Contract value.

LABOR/MATERIAL PAYMENT BOND: The apparent successful Vendor shall provide a
labor/material payment bond in the amount of 100% of the Contract value. The labor/material
payment bond must be issued and delivered to the Purchasing Division prior to Contract award.

In lieu of the Bid Bond, Performance Bond, and Labor/Material Payment Bond, the Vendor may provide
certified checks, cashier’s checks, or irrevocable letters of credit. Any certified check, cashier’s check,
or irrevocable letter of credit provided in lieu of a bond must be of the same amount and delivered on the
same schedule as the bond it replaces. A letter of credit submitted in lieu of a performance and
labor/material payment bond will only be allowed for projects under $100,000. Personal or business
checks are not acceptable.

(]

V]
[v]

Revised 10/02/2013

MAINTENANCE BOND: The apparent successful Vendor shall provide a two (2) year
maintenance bond covering the roofing system. The maintenance bond must be issued and
delivered to the Purchasing Division prior to Contract award.

WORKERS’ COMPENSATION INSURANCE: The apparent successful Vendor shall have
appropriate workers’ compensation insurance and shall provide proof thereof upon request.

INSURANCE: The apparent successful Vendor shall furnish proof of the following insurance
prior to Contract award and shall list the state as a certificate holder:

Commercial General Liability Insurance:

$1,000,000.00 minimum or more.

Builders Risk Insurance: builders risk — all risk insurance in an amount equal to
100% of the amount of the Contract.

Professional Liability Insurance - $1,000,000.00 minimum or more

OO
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The apparent successful Vendor shall also furnish proof of any additional insurance requirements
contained in the specifications prior to Contract award regardless of whether or not that
insurance requirement is listed above.

LICENSE(S) / CERTIFICATIONS / PERMITS: In addition to anything required under the
Section entitled Licensing, of the General Terms and Conditions, the apparent successful Vendor
shall furnish proof of the following licenses, certifications, and/or permits prior to Contract
award, in a form acceptable to the Purchasing Division.

<

WYV Secretary of State's Office

(]

(]
(]

The apparent successful Vendor shall also furnish proof of any additional licenses or certifications
contained in the specifications prior to Contract award regardless of whether or not that
requirement is listed above.

9. LITIGATION BOND: The Director reserves the right to require any Vendor that files a protest of an
award to submit a litigation bond in the amount equal to one percent of the lowest bid submitted or
$5,000, whichever is greater. The entire amount of the bond shall be forfeited if the hearing officer
determines that the protest was filed for frivolous or improper purpose, including but not limited to, the
purpose of harassing, causing unnecessary delay, or needless expense for the Agency. All litigation
bonds shall be made payable to the Purchasing Division. I lieu of a bond, the protester may submit a
cashier’s check or certified check payable to the Purchasing Division. Cashier’s or certified checks will
be deposited with and held by the State Treasurer’s office. If it is determined that the protest has not
been filed for frivolous or improper purpose, the bond or deposit shall be returned in its entirety.

10. ALTERNATES: Any model, brand, or specification listed herein establishes the acceptable level of
quality only and is not intended to reflect a preference for, or in any way favor, a particular brand or
vendor. Vendors may bid alternates to a listed model or brand provided that the alternate is at least
equal to the model or brand and complies with the required specifications. The equality of any alternate
being bid shall be determined by the State at its sole discretion. Any Vendor bidding an alternate model
or brand should clearly identify the alternate items in its bid and should include manufacturer’s
specifications, industry literature, and/or any other relevant documentation demonstrating the equality of
the alternate items. Failure to provide information for alternate items may be grounds for rejection of a
Vendor’s bid.

11. EXCEPTIONS AND CLARIFICATIONS: The Solicitation contains the specifications that shall form
the basis of a contractual agreement. Vendor shall clearly mark any exceptions, clarifications, or

Revised 10/02/2013
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other proposed modifications in its bid. Exceptions to, clarifications of, or modifications of a requirement
or term and condition of the Solicitation may result in bid disqualification.

12. LIQUIDATED DAMAGES: Vendor shall pay liquidated damages in the amount
$500.00/day for startup and transition for failure to meet agreed deadlines & deliverables

This clause shall in no way be considered exclusive and shall not limit the State or Agency’s right to
pursue any other available remedy.

13. ACCEPTANCE/REJECTION: The State may accept or reject any bid in whole, or in part. Vendor’s
signature on its bid signifies acceptance of the terms and conditions contained in the Solicitation and
Vendor agrees to be bound by the terms of the Contract, as reflected in the Purchase Order, upon receipt.

14. REGISTRATION:  Prior to Contract award, the apparent successful Vendor must be properly
registered with the West Virginia Purchasing Division and must have paid the $125 fee if applicable.

15. COMMUNICATION LIMITATIONS: In accordance with West Virginia Code of State Rules §148-
1-6.6, communication with the State of West Virginia or any of its employees regarding this Solicitation
during the solicitation, bid, evaluation or award periods, except through the Purchasing Division, is
strictly prohibited without prior Purchasing Division approval. Purchasing Division approval for such
communication is implied for all agency delegated and exempt purchases.

16. FUNDING: This Contract shall continue for the term stated herein, contingent upon funds being
appropriated by the Legislature or otherwise being made available. In the event funds are not appropriated
or otherwise made available, this Contract becomes void and of no effect beginning on July 1 of the fiscal
year for which funding has not been appropriated or otherwise made available.

17. PAYMENT: Payment in advance is prohibited under this Contract. Payment may only be made after
the delivery and acceptance of goods or services. The Vendor shall submit invoices, in arrears, to the
Agency at the address on the face of the purchase order labeled “Invoice To.”

18. UNIT PRICE: Unit prices shall prevail in cases of a discrepancyin the Vendor’s bid.
19. DELIVERY: All quotations are considered freight on board destination (“F.0.B. destination”) unless
alternate shipping terms are clearly identified in the bid. Vendor’s listing of shipping terms that

contradict the shipping terms expressly required by this Solicitation may result in bid disqualification.

20. INTEREST: Interest attributable to late payment will only be permitted if authorized by the West
Virginia Code. Presently, there is no provision in the law for interest on late payments.

21. PREFERENCE: Vendor Preference may only be granted upon written request and only in accordance

with the West Virginia Code § 5A-3-37 and the West Virginia Code of State Rules. A Resident Vendor
Certification form has been attached hereto to allow Vendor to apply for the preference. Vendor's
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failure to submit the Resident Vendor Certification form with its bid will result in denial of Vendor
Preference. Vendor Preference does not apply to construction projects.

22. SMALL, WOMEN-OWNED, OR MINORITY-OWNED BUSINESSES: For any solicitations
publicly advertised for bid on or after July 1, 2012, in accordance with West Virginia Code §5A-3-
37(a)(7) and W. Va. CSR § 148-22-9, any non-resident vendor certified as a small, women-owned, or
minority-owned business under W. Va. CSR § 148-22-9 shall be provided the same preference made
available to any resident vendor. Any non-resident small, women-owned, or minority-owned business
must identify itself as such in writing, must submit that writing to the Purchasing Division with its bid,
and must be properly certified under W. Va. CSR § 148-22-9 prior to submission of its bid to receive the
preferences made available to resident vendors. Preference for a non-resident small, women-owned, or
minority owned business shall be applied in accordance with W. Va, CSR § 148-22-9.

23. TAXES: The Vendor shall pay any applicable sales, use, personal property or any other taxes arising
out of this Contract and the transactions contemplated thereby. The State of West Virginia is exempt
from federal and state taxes and will not pay or reimburse such taxes.

24. CANCELLATION: The Purchasing Division Director reserves the right to cancel this Contract
immediately upon written notice to the vendor if the materials or workmanship supplied do not conform
to the specifications contained in the Contract. The Purchasing Division Director may cancel any
purchase or Contract upon 30 days written notice to the Vendor in accordance with West Virginia Code
of State Rules § 148-1-7.16.2.

25. WAIVER OF MINOR IRREGULARITIES: The Director reserves the right to waive minor
irregularities in bids or specifications in accordance with West Virginia Code of State Rules § 148-1-4.6.

26. TIME: Time is of the essence with regard to all matters of time and performance in this Contract.

27. APPLICABLE LAW: This Contract is governed by and interpreted under West Virginia law without
giving effect to its choice of law principles. Any information provided in specification manuals, or any
other source, verbal or written, which contradicts or violates the West Virginia Constitution, West
Virginia Code or West Virginia Code of State Rules is void and of no effect.

28. COMPLIANCE: Vendor shall comply with all applicable federal, state, and local laws, regulations and
ordinances. By submitting a bid, Vendors acknowledge that they have reviewed, understand, and will
comply with all applicable law.

29. PREVAILING WAGE: On any contract for the construction of a public improvement, Vendor and any
subcontractors utilized by Vendor shall pay a rate or rates of wages which shall not be less than the fair
minimum rate or rates of wages (prevailing wage), as established by the West Virginia Division of
Labor under West Virginia Code §§ 21-5A-1 et seq. and available at http://www.sos.wv.gov/administrative-
law/wagerates/Pages/default.aspx. Vendor shall be responsible for ensuring compliance with prevailing
wage requirements and determining when prevailing wage
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requirements are applicable. The required contract provisions contained in West Virginia Code of State
Rules § 42-7-3 are specifically incorporated herein by reference.

30. ARBITRATION: Any references made to arbitration contained in this Contract, Vendor’s bid, or in
any American Institute of Architects documents pertaining to this Contract are hereby deleted, void, and
of no effect.

31. MODIFICATIONS: This writing is the parties’ final expression of intent. Notwithstanding anything
contained in this Contract to the contrary, no modification of this Contract shall be binding without
mutual written consent of the Agency, and the Vendor, with approval of the Purchasing Division and the
Attorney General’s office (Attorney General approval is as to form only). No Change shall be
implemented by the Vendor until such time as the Vendor receives an approved written change
order from the Purchasing Division.

32. WAIVER: The failure of either party to insist upon a strict performance of any of the terms or
provision of this Contract, or to exercise any option, right, or remedy herein contained, shall not be
construed as a waiver or a relinquishment for the future of such term, provision, option, right, or remedy,
but the same shall continue in full force and effect. Any waiver must be expressly stated in writing and
signed by the waiving party.

33. SUBSEQUENT FORMS: The terms and conditions contained in this Contract shall supersede any and
all subsequent terms and conditions which may appear on any form documents submitted by Vendor to
the Agency or Purchasing Division such as price lists, order forms, invoices, sales agreements, or
maintenance agreements, and includes internet websites or other electronic documents. Acceptance or
use of Vendor’s forms does not constitute acceptance of the terms and conditions contained thereon.

34. ASSIGNMENT: Neither this Contract nor any monies due, or to become due hereunder, may be
assigned by the Vendor without the express written consent of the Agency, the Purchasing Division, the
Attorney General’s office (as to form only), and any other government agency or office that may be
required to approve such assignments. Notwithstanding the foregoing, Purchasing Division approval
may or may not be required on certain agency delegated or exempt purchases.

35. WARRANTY: The Vendor expressly warrants that the goods and/or services covered by this Contract
will: (a) conform to the specifications, drawings, samples, or other description furnished or specified by
the Agency; (b) be merchantable and fit for the purpose intended; and (c) be free from defect in material
and workmanship.

36. STATE EMPLOYEES: State employees are not permitted to utilize this Contract for personal use and
the Vendor is prohibited from permitting or facilitating the same.

37. BANKRUPTCY: In the event the Vendor files for bankruptcy protection, the State of West Virginia
may deem this Contract null and void, and terminate this Contract without notice.
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38. [RESERVED]

39. CONFIDENTIALITY: The Vendor agrees that it will not disclose to anyone, directly or indirectly, any
such personally identifiable information or other confidential information gained from the Agency,
unless the individual who is the subject of the information consents to the disclosure in writing or the
disclosure is made pursuant to the Agency’s policies, procedures, and rules. Vendor further agrees to
comply with the Confidentiality Policies and Information Security Accountability Requirements, set

forth in http://www state.wv.us/admin/purchase/privacy/default.html.

40. DISCLOSURE: Vendor’s response to the Solicitation and the resulting Contract are considered public
documents and will be disclosed to the public in accordance with the laws, rules, and policies governing
the West Virginia Purchasing Division. Those laws include, but are not limited to, the Freedom of
Information Act found in West Virginia Code § 29B-1-1 et seq.

If' a Vendor considers any part of its bid to be exempt from public disclosure, Vendor must so indicate
by specifically identifying the exempt information, identifying the exemption that applies, providing a
detailed justification for the exemption, segregating the exempt information from the general bid
information, and submitting the exempt information as part of its bid but in a segregated and clearly
identifiable format. Failure to comply with the foregoing requirements will result in public disclosure
of the Vendor’s bid without further notice. A Vendor’s act of marking all or nearly all of its bid as
exempt is not sufficient to avoid disclosure and WILL NOT BE HONORED. Vendor’s act of marking a
bid or any part thereof as “confidential” or “proprietary” is not sufficient to avoid disclosure and WILL
NOT BE HONORED. In addition, a legend or other statement indicating that all or substantially all of
the bid is exempt from disclosure is not sufficient to avoid disclosure and WILL NOT BE HONORED.
Vendor will be required to defend any claimed exemption for nondisclosure in the event of an
administrative or judicial challenge to the State’s nondisclosure. Vendor must indemnify the State for
any costs incurred related to any exemptions claimed by Vendor. Any questions regarding the
applicability of the various public records laws should be addressed to your own legal counsel prior to
bid submission.

41. LICENSING: In accordance with West Virginia Code of State Rules §148-1-6.1.7, Vendor must be
licensed and in good standing in accordance with any and all state and local laws and requirements by
any state or local agency of West Virginia, including, but not limited to, the West Virginia Secretary of
State’s Office, the West Virginia Tax Department, West Virginia Insurance Commission, or any other
state agency or political subdivision. Upon request, the Vendor must provide all necessary releases to
obtain information to enable the Purchasing Division Director or the Agency to verify that the Vendor is
licensed and in good standing with the above entities.

42. ANTITRUST: In submitting a bid to, signing a contract with, or accepting a Purchase Order from any
agency of the State of West Virginia, the Vendor agrees to convey, sell, assign, or transfer to the State of
West Virginia all rights, title, and interest in and to all causes of action it may now or hereafter acquire
under the antitrust laws of the United States and the State of West Virginia for price fixing and/or
unreasonable restraints of trade relating to the particular commodities or services purchased or acquired
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by the State of West Virginia. Such assignment shall be made and become effective at the time the
purchasing agency tenders the initial payment to Vendor.

43. VENDOR CERTIFICATIONS: By signing its bid or entering into this Contract, Vendor certifies (1)
that its bid was made without prior understanding, agreement, or connection with any corporation, firm,
limited liability company, partnership, person or entity submitting a bid for the same material, supplies,
equipment or services; (2) that its bid is in all respects fair and without collusion or fraud; (3) that this
Contract is accepted or entered into without any prior understanding, agreement, or connection to any
other entity that could be considered a violation of law; and (4) that it has reviewed this RFQ in its
entirety; understands the requirements, terms and conditions, and other information contained herein.
Vendor’s signature on its bid also affirms that neither it nor its representatives have any interest, nor
shall acquire any interest, direct or indirect, which would compromise the performance of its services
hereunder. Any such interests shall be promptly presented in detail to the Agency.

The individual signing this bid on behalf of Vendor certifies that he or she is authorized by the Vendor
to execute this bid or any documents related thereto on Vendor’s behalf; that he or she is authorized to
bind the Vendor in a contractual relationship; and that, to the best of his or her knowledge, the Vendor
has properly registered with any State agency that may require registration.

44. PURCHASING CARD ACCEPTANCE: The State of West Virginia currently utilizes a Purchasing
Card program, administered under contract by a banking institution, to process payment for goods and
services. The Vendor must accept the State of West Virginia’s Purchasing Card for payment of all
orders under this Contract unless the box below is checked.

Vendor is not required to accept the State of West Virginia’s Purchasing Card as payment for all
goods and services.

45. VENDOR RELATIONSHIP: The relationship of the Vendor to the State shall be that of an
independent contractor and no principal-agent relationship or employer-employee relationship is
contemplated or created by this Contract. The Vendor as an independent contractor is solely liable for
the acts and omissions of its employees and agents. Vendor shall be responsible for selecting, supervising,
and compensating any and all individuals employed pursuant to the terms of this Solicitation
and resulting contract. Neither the Vendor, nor any employees or subcontractors of the Vendor, shall
be deemed to be employees of the State for any purpose whatsoever. Vendor shall be exclusively
responsible for payment of employees and contractors for all wages and salaries, taxes, withholding
payments, penalties, fees, fringe benefits, professional liability insurance premiums, contributions to
insurance and pension, or other deferred compensation plans, including but not limited to, Workers®
Compensation and Social Security obligations, licensing fees, efc. and the filing of all necessary
documents, forms and returns pertinent to all of the foregoing. Vendor shall hold harmless the State, and
shall provide the State and Agency with a defense against any and all claims including, but not limited
to, the foregoing payments, withholdings, contributions, taxes, Social Security taxes, and employer
income tax returns.

46. INDEMNIFICATION: The Vendor agrees to indemnify, defend, and hold harmless the State and the
Agency, their officers, and employees from and against: (1) Any claims or losses for services rendered
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by any subcontractor, person, or firm performing or supplying services, materials, or supplies in
connection with the performance of the Contract; (2) Any claims or losses resulting to any person or
entity injured or damaged by the Vendor, its officers, employees, or subcontractors by the publication,
translation, reproduction, delivery, performance, use, or disposition of any data used under the
Contract in a manner not authorized by the Contract, or by Federal or State statutes or regulations;
and (3) Any failure of the Vendor, its officers, employees, or subcontractors to observe State and
Federal laws including, but not limited to, labor and wage and hour laws.

47. PURCHASING AFFIDAVIT: In accordance with West Virginia Code § 5A-3-10a, all Vendors
are required to sign, notarize, and submit the Purchasing Affidavit stating that neither the Vendor nor
a related party owe a debt to the State in excess of $1,000. The affidavit must be submitted prior to
award, but should be submitted with the Vendor’s bid. A copy of the Purchasing Affidavit is
included herewith.

48. ADDITIONAL AGENCY AND LOCAL GOVERNMENT USE: This Contract may be utilized
by and extends to other agencies, spending units, and political subdivisions of the State of West
Virginia; county, municipal, and other local government bodies; and school districts (“Other
Government Entities”). This Contract shall be extended to the aforementioned Other Government
Entities on the same prices, terms, and conditions as those offered and agreed to in this Contract. If
the Vendor does not wish to extend the prices, terms, and conditions of its bid and subsequent contract
to the Other Government Entities, the Vendor must clearly indicate such refusal in its bid. A refusal
to extend this Contract to the Other Government Entities shall not impact or influence the award of
this Contract in any manner.

49. CONFLICT OF INTEREST: Vendor, its officers or members or employees, shall not presently
have or acquire any interest, direct or indirect, which would conflict with or compromise the
performance of its obligations hereunder. Vendor shall periodically inquire of its officers, members
and employees to ensure that a conflict of interest does not arise. Any conflict of interest discovered
shall be promptly presented in detail to the Agency.

50. REPORTS: Vendor shall provide the Agency and/or the Purchasing Division with the
following reports identified by a checked box below:

|] Such reports as the Agency and/or the Purchasing Division may request. Requested reports may
include, but are not limited to, quantities purchased, agencies utilizing the contract, total contract
expenditures by agency, etc.

[I:]] Quarterly reports detailing the total quantity of purchases in units and dollars, along with a listing
of purchases by agency. Quarterly reports should be delivered to the Purchasing Division via
email at purchasing.requisitions@wv.gov.

51. BACKGROUND CHECK: In accordance with W. Va. Code § 15-2D-3, the Director of the
Division of Protective Services shall require any service provider whose employees are regularly
employed on the grounds or in the buildings of the Capitol complex or who have access to sensitive or

critical information
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to submit to a fingerprint-based state and federal background inquiry through the state repository.
The service provider is responsible for any costs associated with the fingerprint-based state and federal
background inquiry.

After the contract for such services has been approved, but before any such employees are permitted to
be on the grounds or in the buildings of the Capitol complex or have access to sensitive or critical
information, the service provider shall submit a list of all persons who will be physically present and
working at the Capitol complex to the Director of the Division of Protective Services for purposes of
verifying compliance with this provision.

The State reserves the right to prohibit a service provider's employees from accessing sensitive or
critical information or to be present at the Capitol complex based upon results addressed from a criminal
background check.

Service providers should contact the West Virginia Division of Protective Services by phone at
(304)558-9911 for more information.

52. PREFERENCE FOR USE OF DOMESTIC STEEL PRODUCTS: Except when authorized by the
Director of the Purchasing Division pursuant to W. Va. Code § 5A-3-56, no contractor may use or
supply steel products for a State Contract Project other than those steel products made in the United
States. A contractor who uses steel products in violation of this section may be subject to civil penalties
pursuant to W. Va. Code § 5A-3-56. As used in this section:

a. “State Contract Project” means any erection or construction of, or any addition to, alteration of
or other improvement to any building or structure, including, but not limited to, roads or highways,
or the installation of any heating or cooling or ventilating plants or other equipment, or the
supply of and materials for such projects, pursuant to a contract with the State of West
Virginia for which bids were solicited on or after June 6, 2001.

b. “Steel Products” means products rolled, formed, shaped, drawn, extruded, forged, cast, fabricated
or otherwise similarly processed, or processed by a combination of two or more or
such operations, from steel made by the open heath, basic oxygen, electric furnace, Bessemer or
other steel making process.

The Purchasing Division Director may, in writing, authorize the use of foreign steel products if:

a. The cost for each contract item used does not exceed one tenth of one percent (.1%) of the total
contract cost or two thousand five hundred dollars ($2,500.00), whichever is greater. For the
purposes of this section, the cost is the value of the steel product as delivered to the project; or

b. The Director of the Purchasing Division determines that specified steel materials are not
produced in the United States in sufficient quantity or otherwise are not reasonably available to
meet contract requirements.
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~ 53. PREFERENCE FOR USE OF DOMESTIC ALUMINUM, GLASS, AND STEEL: In Accordance
with W. Va. Code § 5-19-1 et seq., and W. Va. CSR § 148-10-1 et seq., for every contract or subcontract,

subject to the limitations contained herein, for the construction, reconstruction, alteration, repair,
improvement or maintenance of public works or for the purchase of any item of machinery or
equipment to be used at sites of public works, only domestic aluminum, glass or steel products shall be
supplied unless the spending officer determines, in writing, after the receipt of offers or bids, (1) that the
cost of domestic aluminum, glass or steel products is unreasonable or inconsistent with the public
interest of the State of West Virginia, (2) that domestic aluminum, glass or steel products are not
produced in sufficient quantities to meet the contract requirements, or (3) the available domestic
aluminum, glass, or steel do not meet the contract specifications. This provision only applies to public
works contracts awarded in an amount more than fifty thousand dollars ($50,000) or public works
contracts that require more than ten thousand pounds of steel products.

The cost of domestic aluminum, glass, or steel products may be unreasonable if the cost is more than
twenty percent (20%) of the bid or offered price for foreign made aluminum, glass, or steel products. If
the domestic aluminum, glass or steel products to be supplied or produced in a “substantial labor surplus
area”, as defined by the United States Department of Labor, the cost of domestic aluminum, glass, or
steel products may be unreasonable if the cost is more than thirty percent (30%) of the bid or offered
price for foreign made aluminum, glass, or steel products.

This preference shall be applied to an item of machinery or equipment, as indicated above, when the
item is a single unit of equipment or machinery manufactured primarily of aluminum, glass or steel, is
part of a public works contract and has the sole purpose or of being a permanent part of a single public
works project. This provision does not apply to equipment or machinery purchased by a spending unit
for use by that spending unit and not as part of a single public works project.

All bids and offers including domestic aluminum, glass or steel products that exceed bid or offer prices
including foreign aluminum, glass or steel products after application of the preferences provided in this
provision may be reduced to a price equal to or lower than the lowest bid or offer price for foreign
aluminum, glass or steel products plus the applicable preference. If the reduced bid or offer prices are
made in writing and supersede the prior bid or offer prices, all bids or offers, including the reduced bid
or offer prices, will be reevaluated in accordance with this rule.
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SECTION FOUR: PROJECT SPECIFICATIONS

1;

2,

Location: Agency is located at 350 Capitol Street, Room 427, Charleston, West Virginia 25301.

Background and Current Operating Environment: DHHR is the lead agency responsible for
implementing Part C of the Individuals with Disabilities Education Act (IDEA), P. L. 108-446 in
West Virginia which can be found at: http://www.wvdhhr.org/birth23/lawandregs.asp. See
Attachment E.

Agency’s Part C early intervention program, known as WV Birth to Three, was initiated in West
Virginia in 1992. The WV Birth to Three integrated statewide early intervention data system has
been in place since 2004 and utilizes a CFO structure to assist the program with meeting all
federal guidelines of IDEA, Part C and state oversight responsibilities. The State of Indiana
developed software that allows State early intervention systems to operate a CFO function and has
made that software available to West Virginia. Agency has an agreement with the State of Indiana
to use the software. Agency has purchased modifications to the original Indiana software and
Vendor will be allowed to make further modifications as requested by Agency. Eligible Birth to
Three infants and toddlers, in accordance with West Virginia policy, include children under the
age of three that meet the State’s definition for having developmental delays, established medical
conditions, or multiple risk factors that are likely to result in delay.

The WV Birth to Three System includes eight Regional Administrative Unit (RAU) entities. Each
RAU serves as the System Point of Entry (SPOE) for a defined geographic region and is
responsible for accepting all child referrals, gathering initial information from families, and
coordinating the eligibility and initial Individualized Family Service Plan (IFSP) process. The
IFSP identifies outcomes and service needs for eligible children and families. After an initial IFSP
is developed, ongoing service coordination and IFSP services are provided by Service
Coordinators and qualified professionals that meet entry level standards established by WV Birth
to Three in accordance with Federal regulations of IDEA, Part C.

RAUs are responsible for developing and maintaining child/family electronic and hard copy
educational records. Approximately 9,000 child referrals are processed annually. This includes
children determined eligible and those that are not. During fiscal year 2012, more than 5,000
children were determined eligible and received services.

RAUs provide their own hardware necessary to operate the SPOE distributed database software,
which is a component of the WV Birth to Three CFO structure. The SPOE software maintains a
history of referrals, eligibilities, and services. Only RAUs have access to enter data in the SPOE
software. Through the integrated SPOE component of the WV Birth to Three data system, an
RAU matches a family’s selected Service Coordinator and Practitioners to initiate the generation
of electronic authorizations for evaluation/assessment, teaming, and/or IFSP services. Data entered
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in each region’s SPOE software is communicated daily to the WV Birth to Three CFO contractor.
On the following day, the CFO contractor mails paper authorizations or posts electronic
authorizations for respective Practitioners or Service Coordinators. The CFO electronically merges
data from the eight SPOE data systems into a State level Super SPOE system and posts that data
on the CFO’s server for download by the WV Birth to Three Program office on a weekly basis.
WYV Birth to Three is the provider of record for delivered services. Qualified Service Coordinators
and Practitioners are enrolled with WV Birth to Three through the CFO as Payee agencies. Payee
agencies submit claims for delivered services to the CFO. The CFO is responsible for the claims
payment process to the point of adjudicating claims against existing authorizations and Agency
rules, and submitting an appropriate claims payment file to the Agency on Thursday of each week.
The Agency is responsible for processing payment to the rendering service Practitioner/Payee.
The current CFO contractor processed an estimated one hundred seventy five thousand (175,000)
Practitioner claim lines in 2012.

The CFO also matches eligibility files and prepares and submits fund recovery on behalf of WV
Birth to Three to Medicaid and the WV Children’s Health Insurance Program (CHIP). The CFO
has the capacity to conduct additional fund recovery activities including private insurance and/or
family fees, should the Agency decide to implement such policies in the future. The CFO
provides standard and ad-hoc data reports to the Agency in the format and at the frequency
determined by the Agency.

The Agency is ending the fifth and last year of the current contract for operation of the CFO
structure. In addition to seeking continued operation of the current CFO structure, this RFP also
reflects the need to update and modernize the existing hardware, software, and business processes
that have been in place since 2004. (See Attachment D for current operating structure).

3. Qualifications and Experience: Vendors will provide in Attachment A: Vendor Response
Sheet information regarding their firm, such as staff qualifications and experience in completing
similar projects; references; copies of any staff certifications or degrees applicable to this project;
proposed staffing plan; descriptions of past projects completed entailing the location of the
project, project manager name and contact information, type of project, and what the project goals
and objectives were and how they were met.

3.1. Vendor should depict a minimum of eight years experience in design and implementation of
similar projects.

3.2. Vendor should specify the extent of responsibility on present or prior similar projects,
including:

3.2.1. Similar projects’ scope of work

3.2.2.  Similarity to this project

3.2.3. Vendor responsibilities on similar projects
Revised 6/8/2012



3.3.

3.4.

3,2,

3.6

3.5

REQUEST FOR PROPOSAL 000027

WV Department of Health and Human Resources
Bureau for Public Health
Office of Maternal, Child and Family Health
MCH14027

Vendor should provide a minimum of two customer references for similar projects within
the past two years. References should include organization name, contact person, email
address, and telephone number.

Vendor should commit a dedicated, high-skilled core team of key personnel to conduct the
functions and duties of the CFO. Key personnel should include the following all of which
should have a minimum of two years experience working in their respective positions and a
minimum of two years experience working with early intervention systems.

3.4.1. Project Manager

3.4.2. Database Design Specialist

3.4.3. Hardware Specialist

3.4.4. Medicaid/Fund Recovery Specialist
3.4.5. Lead Programmer

Vendor should provide key personnel job responsibilities including workload and lines of
supervision.

Vendor should provide job descriptions of all staff allocated to this project that includes:

3.6.1. Percentage of time allocated to this project
3.6.2. Specific duties allocated to this project
3.6.3. Educational level

3.6.4. Training

3.6.5. Experience

3.6.6. Specialized skills

Vendor should provide an organization chart identifying all staff, job titles, and job duties.

4. Project and Goals: The project goals and objectives are:

4.1.
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System Point of Entry (SPOE) Data System and Software: To provide Agency and
eight RAUs a means for tracking child data, initiating authorizations of needed early
intervention services, and the ability to provide reporting of child data at local, regional, and
state levels.

4.1.1. Vendor should describe how it will provide and manage SPOE data system with
software that has the following capabilities:

4.1.1.1. Common intake function for all children referred to WV Birth to Three
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4.1.1.2

4.1.1.3.
4.1.1.4.
4.1.1.5.

4.1.1.6.
4.1.1.7.
4.1.1.8.

4.1.1.9.
4.1.1.10.

MCH14027

regardless of eligibility status including referral date, intake date, IFSP
date, transition meeting date, exit date, and date notification is provided to
county school system

Child and family demographics, referral source, and initial and ongoing
cligibility data specific to each child, including unique child identifier
Demographic information for parent or legal guardian

Initial and ongoing assessments and child eligibility categories

Record of each IFSP service for each child including dates, locations,
durations, and service Practitioners assigned to provide the service
Family income and head of household

Private and public insurance coverage

History for each child of prior IFSP services, service types, and
authorizations including dates, locations, and authorized Practitioners for
at least three years after child’s third birthday

Ability to authorize services prior to the initial IFSP

Calculations to determine date timelines in accordance with WV Birth to
Three policies and late reasons when timelines are not met

. Vendor should describe how it will ensure timely and secure communications and

data transmissions from the eight RAU SPOE data systems to CFO, including:

4.1.2.1.

4.1.2.2.

4.1.2.3.

4.1.2.4.

Hardware to receive daily electronic data transmissions from each of the
eight RAUs via a secure internet connection, in accordance with
confidentiality requirements of the Family Educational Rights and Privacy
Act (FERPA)

Communication software to move data from the local level to a single
statewide database

Methods and processes for consolidating data from the eight RAUs into a
single statewide database and making the data available for download by
the Agency each week

Toll free Help Desk support for RAU implementation of software
functions

. Vendor should describe how it will ensure timely and compliant processing of

service authorizations, including:

4.1.3.1.

4.1.3:2,

4.1.3.3.

Printing and mailing service authorizations for each evaluation or
assessment and/or IFSP service to respective Payees within two days of
receipt of the electronic information from the RAUs

Providing electronic transfer of authorizations for services to Payees that
submit electronic claims

Computing the value of service authorizations both in units and dollar



4.2.
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amounts using a rate table established by the Agency including the
computed numbers of units but not the computed dollar amount on
authorizations

4.1.3.4. Assuring that Payees will not be paid more than the maximum rate or total
calculated amount of authorization

4.1.3.5. Assuring that authorizations for services are limited to enrolled Service
Practitioners and Service Coordinators

Claims Administration: To process and render Payee service claims accurately and
timely.

4.2.1. Vendor should describe how it will provide a multi-user claims payment system
with the following features:

4.2.1.1. Ability to receive claims from Payees via electronic file layout, paper
authorization form mailed to Practitioner, or a CMS1500 form

4.2.1.2. CFO data entry of submitted paper claims and receipt of electronic claims
in HIPAA compliant format

42.1.3. Designed to pay claims within 60 days of date of service with a process
over ride upon Agency approval

4.2.1.4. Validation of claims against existing authorizations and check for
duplicate submissions

4.2.1.5. Adjudicate claims from the rendering service Payee, preparing electronic
file in a specified format (see Attachment G for file format), and
submitting to Agency by Thursday of each week for any claim received
from local Payees by noon on Tuesday

4.2.1.6. Provide Payees with Explanation of Payment for each weekly paid claims
file

4.2.1.7. Mailing list to provide families Explanation of Benefits by the 15
month for claims paid in previous month

4.2.1.8. Help Desk technical assistance and support for enrollment and billing
questions. Help Desk assistance will be available via email and toll free
number during business hours of 8:00 am to 5:00 pm EST/EDT, Monday
through Friday, 52 weeks of the year, excluding Federal and State
holidays or as otherwise approved in advance by Agency.

t of each

4.2.2. Vendor should describe its internal controls, policies, and procedures related to
claims administration for the purpose of:

4.2.2.1 Preventing, detecting, reviewing, and reporting potential fraud and abuse
activities by local Payees
4.22.2. Internal testing of financial claims processing related to extreme
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variability in claims

4.2.2.3. Reporting detailed claims data to Agency weekly

4.2.2.4. Surveying enrolled practitioners and payees annually, and reporting
results to Agency

Fund Accounting: To have a centralized and standardized operational CFO process for
preparing and submitting fund recovery claims on behalf of WV Birth to Three. Current
fund recovery sources include Medicaid, WV CHIP, State Early Intervention line item, and
Federal Part C funds. Additional fund sources could be added over the period of the
contract, such as private insurance and/or family fees. The WV Birth to Three Program
office is the provider of record for billing to Medicaid and WV CHIP. Local service codes
must be cross walked to four Medicaid approved codes for WV Birth to Three services.

4.3.1. Vendor should provide a description of prior history with similar fund recovery
activities, including how it will accomplish the following:

4.3.1.1. Provide fund recovery software that uses a crosswalk to transform the
local WV Birth to Three service codes for each Part C service type to four
designated Medicaid billing codes and billed in the specified Medicaid
format. Each Medicaid code will have a specified billing charge that
reflects the Agency’s total cost, and is therefore different from the amount
paid to the local rendering service Payee

4.3.1.2.  Submit Medicaid fund recovery files in HIPAA compliant 837 format and
retrieve remittance advices and 835 files as outlined by Medicaid

4.3.1.3. Prepare fund recovery claims based on the hierarchy established for
funding sources, child/family eligibility, service definitions, and
Practitioner credential

4.3.1.4. Interface with other systems within the Agency and other agencies as
needed in order to confirm eligibility for various fund sources and/or
services

4.3.1.5. Complete delayed submission of claims to Medicaid and WV CHIP due
to lack of eligibility information

4.3.1.6. Resubmit claims based on denials from Medicaid and/or WV CHIP

4.3.1.7.  Assist Agency with financial projections based on authorizations for the
State fiscal year July 1 — June 30

Practitioner/Payee Enrollment and Credentialing: To ensure that early intervention
services are provided by professionals that meet Agency’s personnel standards in
accordance with IDEA, Part C and to promote communication with all enrolled service
Practitioners, Service Coordinators, and Payees.

4.4.1. Vendor should describe how it will provide a single user or network application for
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the purpose of enrolling qualified Practitioners in accordance with WV Birth to
Three personnel standards and procedures. Vendor should include the following in
its description:

4.4.1.1.

4.4.1.2.

4.4.1.3.

4.4.1.4.

4.4.1.5.

4.4.1.6.

4.4.1.7.

4.4.1.8.

4.4.1.9.

Website to host Practitioner, Service Coordinator, and Payee information
including Billing Manual, enrollment forms, procedure codes and rate
structures, and links to pertinent resources

Service Directory that includes all Practitioner and Service Coordinator
by specialty with search features to locate Practitioners by Payee, county,
zip code, and specialty discipline

Review of enrollment applications from Practitioners, Service
Coordinators, and Payees to ensure that required paperwork is submitted,
and to confirm documentation of proper licenses, certifications, liability
insurance, email addresses, and training requirements as stipulated by
Agency.

Approve complete and accurate applications and enroll Practitioner,
Service Coordinator, or Payees in the WV Birth to Three system with
listing inserted into the Service Directory

Notify Practitioners that do not complete Agency required annual
enrollment updates; implement disenrollment processes, and provide
updates to Agency

Send monthly reports to WV Birth to Three that include all new
enrollments and disenrollments for previous month

Implement a process for holding, stopping, and recouping provider
payments based on sanctions imposed by Agency

Host and manage a statewide email broadcast system that allows WV
Birth to Three staff to send messages to enrolled Practitioners and Payees.
Allow Practitioners and Payees the ability to update their own availability
and descriptions sections in the Service Directory

Reporting and Operating Functions: To ensure effective management and oversight of

CFO functions.

4.5.1. Vendor should include a project work plan and schedule for implementation that

includes:

4.5.1.1.

4.5.1.2.

4.5.1.3.

Explanation of the organizational structures of operations and program
administration that includes how they will support service implementation
Demonstrated knowledge of services to be provided and effective
strategies to achieve goals and objectives

Description of approach and strategy for project oversight and
management
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Explanation of processes that will be implemented in order to complete all
tasks and phases of the project in a timely manner

Procedures to protect the confidentiality of records in WV Birth to Three
databases, including database records that may be transmitted
electronically via email or the internet

4.5.2. Vendor should provide descriptions of how it will provide Agency and other defined
users access to routine capabilities that include:

4.5.2.1.

4.5.2.2,

4.5.2.3.

4.5.2.4.

Giving RAU staff access to routine reports such as Service Coordinator
and Interim Service Coordinator caseloads; Interim Service Coordinator
referrals by date; open referrals; and days from referral to eligibility.
Reports must be formatted to allow data sorts by users

Providing Agency with requested data extracts that can be imported into
Microsoft Access for routine reports such as number of days from referral
to IFSP; children with transition meeting dates; procedure code
utilization; and primary eligibility categories.

Providing Agency with ad hoc statistical and management reports upon
request

Ensuring that access to all reports is based on level of security approved
by Agency

4.5.3. Vendor should describe how it will provide the following staffing and functions.

4.35.3,1.

4.5.3.2.
4.5.3.3.

4.5.3.4.

4.5.3.5;

Full or part time administrative staff responsible for all financial
operations performed by CFO

Technical and support staff responsible for CFO’s front office operations
Sufficient access to and support from information technology staff
responsible for providing uninterrupted high-quality support and
operation of all hardware and software used by the CFO to perform
required functions

Contingency planning that will allow the CFO to continue to operate in
the event of most probable emergencies

Staff to perform quality assurance assessment of procedures and systems
used by the CFO including rules and procedures governing Practitioner
approval and enrollment

Hardware, Software, and Business Processes Update and Modernization: To update
and modernize outdated CFO components that will promote more effective and efficient
early intervention services and assist the Agency in meeting Federal IDEA, Part C

requirements.
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4.6.1. Vendor should describe a project plan that includes the following:

4.6.1.1.  Steps and timelines for modernizing and upgrading existing hardware,
software, and business processes.

4.6.1.2. Steps and activities for moving the current distributed SPOE software
component to a web-based structure with the following function
capabilities:

4.6.1.2.1.  Ability for Practitioners to upload additional information
including but not limited to assessment reports and case notes

4.6.1.2.2. Restricted access to view child records by authorized
individuals in accordance with the Family Educational Rights
and Privacy Act (FERPA) and IDEA

4.6.1.2.3.  Assign a unique identifier for each child from entry to exit
regardless of moves within or out of the system

4.6.1.2.4. Enhanced access to data and reporting functions at the state
and local levels to support effective service delivery and
management requirements

4.6.1.2.5. Migration of all existing SPOE data

4.6.2. Vendor should describe a proposed plan for training WV Birth to Three and RAU
staff following completion of conversion of the SPOE functions to a web-based
structure, in order to ensure successful and timely implementation. Training should
include:

4.6.2.1. One-day hands on trainings at the WV Birth to Three State Office and
each of the eight RAU locations
4.6.2.2. Training aids

Security and Internal Controls: To ensure that the CFO structure is designed to mitigate
or eliminate weaknesses that could result in compromise of data in the creation, usage,
transfer, or destruction of information.

4.7.1. Vendor should provide a security and confidentiality plan that addresses the
following areas:

4.7.1.1.  Family Educational Rights and Privacy Act (FERPA) requirements
4.7.1.2. System access and logins

4.7.1.3. Strong password functionality

4.7.1.4. Monitoring and reporting unauthorized access attempts

4.7.1.5.  User account controls

4.7.1.6. No privileged user for database access
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4.7.1.7. Least privilege for connections

4.7.1.8.  No SQL on web pages

4.7.1.9. Cleanse data input

4.7.1.10. Reference standards on How to Mitigate the Top 10 Dangerous
Programming Errors

4.7.1.11. Meet standards of DHHR MIS IT Policy — IT 0512 available at
http://www.wvdhhr.org/mis/it/0512.pdf . See Attachment F.

4.8. CFO Structure: Vendor will have a fully functional CFO structure within 30 working days
following contract award.

5, Mandatory Requirements

The following mandatory requirements must be met by the Vendor as a part of the submitted
proposal. Failure on the part of the Vendor to meet any of the mandatory specifications shall result
in the disqualification of the proposal. The terms “must”, “will”, “shall”, “minimum”,
“maximum?”, or “is/are required” identify a mandatory item or factor. Decisions regarding
compliance with any mandatory requirements shall be at the sole discretion of the Purchasing
Division.

5.1. Vendor will include a project plan using a formal and documented project management
approach based on Project Management Institute (PMI) industry standards and guidelines.
Microsoft Project or comparable software tools will be used to develop the work plan and
will include tasks, milestones, and deliverables. The project management approach and
work plan will provide Agency with a means of determining if the statement of work is
being accomplished as scheduled with acceptable deliverables.

5.2 Vendor will be responsible for the annual year end preparing and filing 1099s for enrolled
Practitioners, Service Coordinators, and Payees.

5.3. Vendor will provide Agency with an annual Statement of Standards for Attestation
Engagements (SSAE) 16 SOC 1 audit report completed by an independent Certified Public
Accounting firm within 60 days of the end of the fiscal year.

5.4.  The State is in the process of implementing an Enterprise Resource Planning System (ERP)
(WvOASIS). Vendor will be responsible for integrating and/or interfacing with the State’s
Advantage Financial module of the Enterprise Resource Planning (ERP) system
(wvOASIS) at a future date as determined by the State.

5.5.  Vendor will provide documentation with the proposal of previous experience with complex
modular systems such as the ERP.
Revised 6/8/2012
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Vendor will comply with all applicable Federal and State rules, regulations, and
requirements governing the maintenance of documentation to verify any cost of services or
commodities rendered under this contract by Vendor, for the period of the contract. Vendor
will maintain such records for a minimum of five years and make such records available to
Agency personnel at Vendor’s location during normal business hours upon written request
by Agency within ten days after receipt of request.

Vendor will have access to private and confidential data maintained by the Agency to the
extent required for Vendor to carry out the duties and responsibilities defined under any
contract as a result of this Request for Proposal. Vendor will maintain confidentiality and
security of information and data made available and will indemnify and hold harmless the
State and Agency against any and all claims brought by any party attributed to actions of
breach of confidentiality by the Vendor, the Vendor’s subcontractors, or individuals
permitted access by the Vendor. In the event of a Non-Vendor breach by non-Vendor
employees, non-Vendor subcontractors, or individuals not permitted access by the Vendor,
the Vendor shall indemnify and hold harmless the State and Agency only if the Vendor
failed to follow its internal security policies and protocol.

Upon expiration, termination, or cancellation of the contract, Vendor will assist Agency to
ensure an orderly transfer of responsibility and/or continuity of services required under the
terms of the contract to Agency or an organization designated by the Agency, if requested
in writing. All data, technical information, materials gathered, originated, developed,
prepared, used or obtained in the performance of the contract, including but not limited to,
all reports, surveys, plans, charts, literature, brochures, mailings, recordings (video and/or
audio), pictures, drawings, analyses, graphic representations, software computer programs
and accompanying documentation and print-outs, notes and memoranda, written procedures
and documents, regardless of state completion, which are prepared for or are a result of the
services under the contract, will be and remain the property of the Agency, subject to the
terms of any existing contract, memorandum of understanding, or other written agreement
to which the Agency or State is a party and which governs the ownership, title, or interest to
any software programs or source code relevant to the pre-existing agreements, and will be
delivered to Agency or its designee within 30 days notice by the Agency. With respect to
software computer programs and/or source codes developed for the Agency, the work will
be considered ‘work for hire’. The Agency, not the Vendor or subcontractor, will have full
and complete ownership of all software computer programs and/or source codes developed,
subject to any limitations set forth in any pre-existing software agreement. However, the
Agency and State will grant the Vendor a perpetual, non-exclusive, worldwide, royalty-free
license to re-license the work-for-hire to other governmental entities or agencies. To the
extent that any such materials may not, by operation of the law, be a work made for hire in
right, title and interest in and to any such material, and the Agency will have the right to
obtain and hold its own name and copyrights, registrations, and any other proprietary rights
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that may be available. Should the Vendor anticipate bringing pre-existing intellectual
property to perform any of the services required under the contract into the project, the
intellectual property must be identified in the bid proposal or identified in writing to the
Agency within 10 days subsequent to the bid award. Otherwise, the language in the first
paragraph of this section shall prevail. If the Vendor identifies such intellectual property in
its bid proposal, then the property owned by the Vendor on the date of the contract, as well
as any modifications or adaptations thereto, shall remain the property of the Vendor. Upon
contract award, the Vendor shall grant the Agency a perpetual non-exclusive, royalty free
license to use any of the Vendor’s intellectual property delivered to the Agency for the
purposes contemplated by the Contract. The Vendor shall continue to provide any part or all
of the services in accordance with the terms and conditions, requirements, and
specifications of the contract for the period not to exceed 120 calendar days after the
expiration, termination, or cancellation date of the contract for a price not to exceed those
prices set forth in the contract.

5.9. Vendor will have a fully functional CFO structure within 30 working days following
contract award.

5.10. Agency will retain the right to reject any of the Vendor’s employees whose qualifications,
in the Agency’s judgment, do not meet the expectations established by the Agency as
necessary for the performance of services. In considering Vendor’s employees’
qualifications, Agency will act reasonably and in good faith.

6. Oral Presentations (Agency Option): The Agency has the option of requiring oral presentations
of all Vendors participating in the RFP process. If this option is exercised, it would be listed in the
Schedule of Events (Section 1.3) of this RFP. During oral presentations, Vendors may not alter or
add to their submitted proposal, but only clarify information. A description of the materials and
information to be presented is provided below:

6.1. Materials and Information Required at Oral Presentation: Not required with this RFP.

Revised 6/8/2012
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SECTION FIVE: VENDOR PROPOSAL

1 Economy of Preparation: Proposals should be prepared simply and economically providing a
straightforward, concise description of the Vendor’s abilities to satisfy the requirements of the
RFP. Emphasis should be placed on completeness and clarity of the content.

2 Incurring Cost: Neither the State nor any of its employees or officers shall be held liable for any
expenses incurred by any Vendor responding to this RFP, including but not limited to preparation,
delivery, or travel.

3 Proposal Format:  Vendors should provide responses in the format listed below:

Title Page: State the RFP subject, number, Vendor’s name, business address,
telephone number, fax number, name of contact person, e-mail address, and
Vendor signature and date.

Table of Contents: Clearly identify the material by section and page number.

Attachment A: Within the attached response sheet (Attachment A: Vendor Response
Sheet), provide the following: firm and staff qualifications and experience
in completing similar projects; references; copies of any staff certifications
or degrees applicable to this project; proposed staffing plan; descriptions of
past projects completed entailing the location of the project, project
manager name and contact information, type of project, and what the
project goals and objectives were and how they were met.

Also, describe the approach and methodology proposed for this project.
This should include how each of the goals and objectives listed is to be met.

Attachment B: Complete Attachment B: Mandatory Specification Checklist. By signing
and dating this attachment, the Vendor acknowledges that they meet or
exceed each of these specifications as outlined in Section 4, Subsection 5:
Mandatory Requirements. The State reserves the right to require
documentation detailing how each is met at its discretion.

Attachment C: Complete Attachment C: Cost Sheet included in this RFP and submit in a
separate sealed envelope. Cost should be clearly marked.

Oral Presentations: If established by the Agency in the Schedule of Events (Section 1,
Subsection 3), all Vendors participating in this RFP will be required to

provide an oral presentation, based on the criteria set in Section 4,

Revised 6/8/2012
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Subsection 6. During oral presentations, Vendors may not alter or add to
their submitted proposal, but only to clarify information.

4 Proposal Submission: Proposals must be received in two distinct parts: technical and cost.

e  Technical proposals must not contain any cost information relating to the project.
e  Cost proposal shall be sealed in a separate envelope and will not be opened initially.

All proposals must be submitted to the Purchasing Division prior to the date and time stipulated
in the RFP as the opening date. All bids will be dated and time stamped to verify official time and
date of receipt. All submissions must be in accordance with the provisions listed below and in
Section Two: Instructions to Bidders Submitting Bids above.

5 Technical Bid Opening: The Purchasing Division will open and announce only the technical
proposals received prior to the date and time specified in the Request for Proposal. The technical
proposals shall then be provided to the Agency evaluation committee.

6 Cost Bid Opening: The Purchasing Division shall schedule a date and time to publicly open and
announce cost proposals when the Purchasing Division has approved the technical
recommendation of the evaluation committee. All cost bids for qualifying proposals will be
opened. Cost bids for non-qualifying proposals will also be opened but shall not be considered. A
proposal may be deemed non-qualifying for a number of reasons including, but not limited to, the
bidder’s technical proposal failing to meet the minimum acceptable score and the bidder’s
technical proposal failing to meet a mandatory requirement of the contract. Certain information,
such as technical scores and reasons for disqualification, will not be available until after the
contract award, pursuant to West Virginia Code §5A-3-11(h) and West Virginia Code of State
Rules §148-1-6.2.5..

SECTION SIX: EVALUATION AND AWARD

1 Evaluation Process: Proposals will be evaluated by a committee of three (3) or more individuals
against the established criteria with points deducted for deficiencies. The Vendor who
demonstrates that they meet all of the mandatory specifications required; and has appropriately
presented within their written response and/or during the oral demonstration (if applicable) their
understanding in meeting the goals and objectives of the project; and attains the highest overall
point score of all Vendors shall be awarded the contract. The selection of the successful Vendor
will be made by a consensus of the evaluation committee.

Revised 6/8/2012
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2 Evaluation Criteria: All evaluation criteria is defined in the specifications section and based on a

100 point total score. Cost shall represent a minimum of 30 of the 100 total points.

The following are the evaluation factors and maximum points possible for technical point scores:

Qualifications and experience 30 Points Possible

Approach and methodology 40 Points Possible

Cost 30 Points Possible
Total 100 Points Possible

Each cost proposal cost will be scored by use of the following formula for all Vendors who
attained the minimum acceptable score:

Lowest price of all proposals

X 30 = Price Score

Price of Proposal being evaluated

2.1

2.2

23

Revised 6/8/2012

Technical Evaluation: The Agency evaluation committee will review the technical
proposals, deduct points where appropriate, and make a final written recommendation to
the Purchasing Division.

Minimum Acceptable Score: Vendors must score a minimum of 70% (49 points) of the
total technical points possible. All Vendors not attaining the minimum acceptable score
(MAS) shall be considered as non-qualifying; therefore, the cost bids will not be opened. A
proposal may be deemed non-qualifying for a number of reasons including, but not limited
to, the bidder’s technical proposal failing to meet the minimum acceptable score and the
bidder’s technical proposal failing to meet a mandatory requirement of the contract.
Certain information, such as technical scores and reasons for disqualification, will not be
available until after the contract award, pursuant to West Virginia Code §5A-3-11(h) and
West Virginia Code of State Rules §148-1-6.2.5.

Cost Evaluation: The Agency evaluation committee will review the cost proposals, assign
appropriate points, and make a final recommendation to the Purchasing Division.
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Attachment A: Vendor Response Sheet

Provide a response regarding the following: firm and staff qualifications and experience in completing
similar projects; references; copies of any staff certifications or degrees applicable to this project;
proposed staffing plan; descriptions of past projects completed entailing the location of the project,
project manager name and contact information, type of project, and what the project goals and objectives
where and how they were met.

Section 4, Subsection 3.1: Vendor should depict a minimum of eight years experience in design and
implementation of similar projects.
Vendor Response:

Section 4, Subsection 3.2: Vendor should specify the extent of responsibility on present or prior
similar projects.
Vendor Response:

Section 4, Subsection 3.2.1: Vendor should specify the extent of responsibility on similar projects’
scope of work.
Vendor Response:

Section 4, Subsection 3.2.2: Vendor should specify the extent of responsibility on similarity to this
project.
Vendor Response:

Section 4, Subsection 3.2.3: Vendor should specify the extent of responsibility on similar projects.
Vendor Response:

Section 4, Subsection 3.3: Vendor should provide a minimum of two customer references for
similar projects within the past two years. References should include organization name, contact
person, email address and telephone number.

Vendor Response:

Revised 6/8/2012
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Section 4, Subsection 3.4: Vendor should commit a dedicated, high-skilled core team of key
personnel to conduct the functions and duties of the CFO.
Vendor Response:

Section 4, Subsection 3.4.1: Project Manager should have a minimum of two years experience
working in the respective position and a minimum of two years experience working with early
intervention systems.

Vendor Response:

Section 4, Subsection 3.4.2: Database Design Specialist should have a minimum of two years
experience working in the respective position and a minimum of two years experience working with
early intervention systems.

Vendor Response:

Section 4, Subsection 3.4.3: Hardware Specialist should have a minimum of two years experience
working in the respective position and a minimum of two years experience working with early
intervention systems.

Vendor Response:

Section 4, Subsection 3.4.4: Medicaid/Fund Recovery Specialist should have a minimum of two
years experience working in the respective position and a minimum of two years experience with
early intervention systems.

Vendor Response:

Section 4, Subsection 3.4.5: Lead Programmer should have a minimum of two years experience
working in the respective position and a minimum of two years experience with early intervention
systems.

Vendor Response:

Section 4, Subsection 3.5: Vendor should provide key personnel job responsibilities including
workload and lines of supervision.
Vendor Response:

Revised 6/8/2012
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Section 4, Subsection 3.6: Vendor should provide job descriptions of all staff allocated to this
project.
Vendor Response:

Section 4, Subsection 3.6.1: Vendor should provide percentage of time allocated to this project.
Vendor Response:

Section 4, Subsection 3.6.2: Vendor should provide specific duties allocated to this project.
Vendor Response:

Section 4, Subsection 3.6.3: Vendor should provide educational level.
Vendor Response:

Section 4, Subsection 3.6.4: Vendor should provide training.
Vendor Response:

Section 4, Subsection 3.6.5: Vendor should provide experience.
Vendor Response:

Section 4, Subsection 3.6.6: Vendor should provide specialized skills.
Vendor Response:

Section 4, Subsection 3.7: Vendor should provide an organization chart identifying all staff, job
titles and job duties.
Vendor Response:

Section 4, Subsection 4.1: To provide Agency and eight RAUs a means for tracking child data,
initiating authorizations of needed early intervention services, and the ability to provide reporting
of child data at local, regional and state levels.

Vendor Response:

Revised 6/8/2012
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Section 4, Subsection 4.1.1: Vendor should describe how it will provide and manage SPOE data
system with software.
Vendor Response:

Section 4, Subsection 4.1.1.1: Common intake function for all children referred to WV Birth to
Three regardless of eligibility status including referral date, intake date, IFSP date, transition
meeting date, exit date and date notification is provided to county school system.

Vendor Response:

Section 4, Subsection 4.1.1.2: Child and family demographics, referral source, and initial and
ongeing eligibility data specific to each child, including unique child identifier.
Vendor Response:

Section 4, Subsection 4.1.1.3: Demographic information for parent or legal guardian.
Vendor Response:

Section 4, Subsection 4.1.1.4: Initial and ongoing assessments and child eligibility categories.
Vendor Response:

Section 4, Subsection 4.1.1.5: Record of each IFSP service for each child including dates, locations,
durations and service practitioners assigned to provide the service.
Vendor Response:

Section 4, Subsection 4.1.1.6: Family income and head of household.
Vendor Response:

Section 4, Subsection 4.1.1.7: Private and public insurance coverage.
Vendor Response:

Section 4, Subsection 4.1.1.8: History for each child of prior IFSP services, service types and
authorizations including dates, locations and authorized practitioners for at least three years after
child’s third birthday.

Vendor Response:

Revised 6/8/2012
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Section 4, Subsection 4.1.1.9: Ability to authorize services prior to the initial IFSP.
Vendor Response:

Section 4, Subsection 4.1.1.10: Calculations to determine date timelines in accordance with WV
Birth to Three policies and late reasons when timelines are not met.
Vendor Response:

Section 4, Subsection 4.1.2: Vendor should describe how it will ensure timely and secure
communications and data transmissions from the eight RAU SPOE data systems to CFO.
Vendor Response:

Section 4, Subsection 4.1.2.1: Hardware to receive daily electronic data transmissions from each of
the eight RAUs via a secure internet connection, in accordance with confidentiality requirements of
the Family educational Rights and Privacy Act (FERPA).

Vendor Response:

Section 4, Subsection 4.1.2.2: Communication software to move data from the local level to a single
statewide database.
Vendor Response:

Section 4, Subsection 4.1.2.3: Methods and processes for consolidating data from the eight RAUs
into a single statewide database.
Vendor Response:

Section 4, Subsection 4.1.2.4: Toll free Help Desk support for RAU implementation of software
functions.
Vendor Response:

Section 4, Subsection 4.1.3: Vendor should describe how it will ensure timely and compliant
processing of service authorizations.
Vendor Response:
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Section 4, Subsection 4.1.3.1: Printing and mailing service authorizations for each evaluation or
assessment and/or IFSP service to respective payees within two days of receipt of the electronic
information from the RAUs.

Vendor Response:

Section 4, Subsection 4.1.3.2: Providing electronic transfer of authorizations for services to payees
that submit electronic claims.
Vendor Response:

Section 4, Subsection 4.1.3.3: Computing the value of service authorizations both in units and
dollar amounts using a rate table established by the Agency including the computed numbers of
units but not the computed dollar amount on authorizations.

Vendor Response:

Section 4, Subsection 4.1.3.4: Assuring that payees will not be paid more than the maximum rate or
total calculated amount of authorization.
Vendor Response:

Section 4, Subsection 4.1.3.5: Assuring that authorizations for services are limited to enrolled
Service Practitioners and Service Coordinators.
Vendor Response:

Section 4, Subsection 4.2: To process and render payee service claims accurately and timely.
Vendor Response:

Section 4, Subsection 4.2.1: Vendor should describe how it will provide a multi-user claims
payment system.
Vendor Response:

Section 4, Subsection 4.2.1.1: Ability to receive claims from payees via electronic file layout, paper
authorization form mailed to practitioner or a CMS1500 form.
Vendor Response:
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Section 4, Subsection 4.1.3.4: Assuring that payees will not be paid more than the maximum rate or
total calculated amount of authorization.
Vendor Response:

Section 4, Subsection 4.1.3.5: Assuring that authorizations for services are limited to enrolled
Service Practitioners and Service Coordinators.
Vendor Response:

Section 4, Subsection 4.2: To process and render payee service claims accurately and timely.
Vendor Response:

Section 4, Subsection 4.2.1: Vendor should describe how it will provide a multi-user claims
payment system.
Vendor Response:

Section 4, Subsection 4.2.1.1: Ability to receive claims from payees via electronic file layout, paper
authorization form mailed to practitioner or a CMS1500 form.
Vendor Response:

Section 4, Subsection 4.2.1.2: CFO data entry of submitted paper claims and receipt of electronic
claims in HIPAA compliant format.
Vendor Response:

Section 4, Subsection 4.2.1.3: Designed to pay claims within 60 days of date of service with a
process override upon Agency approval.
Vendor Response:

Section 4, Subsection 4.2.1.4: Validation of claims against existing authorizations and check for
duplicate submissions.
Vendor Response:

Section 4, Subsection 4.2.1.5: Adjudicate claims from the rendering service payee, preparing
electronic file in a specified format (see Attachment G for file format), and submitting to Agency by
Thursday of each week for any claim received from local payees by noon on Tuesday.
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Section 4, Subsection 4.2.2.1: Preventing, detecting, reviewing and reporting potential fraud and
abuse activities by local payees.
Vendor Response:

Section 4, Subsection 4.2.2.2: Internal testing of financial claims processing related to extreme
variability in claims.
Vendor Response:

Section 4, Subsection 4.2.2.3: Reporting detailed claims data to Agency weekly.
Vendor Response:

Section 4, Subsection 4.2.2.4: Surveying enrolled practitioners and payees annually, and reporting
results to Agency.
Vendor Response:

Section 4, Subsection 4.3: To have a centralized and standardized operational CFO process for
preparing and submitting fund recovery claims on behalf of WV Birth to Three. Current fund
recovery sources include Medicaid, WV CHIP, State Early Intervention line item, and Federal Part
C funds. Additional fund sources could be added over the period of the contract, such as private
insurance and/or family fees. The WV Birth to Three Program office is the provider of record for
billing to Medicaid and WV CHIP. Local service codes must be cross walked to four Medicaid
approved codes for WV Birth to Three services.

Vendor Response:

Section 4, Subsection 4.3.1: Vendor should provide a description of prior history with similar fund
recovery activities.
Vendor Response:

Section 4, Subsection 4.3.1.1: Provide fund recovery software that uses a crosswalk to transform
the local WV Birth to Three service codes for each Part C service type to four designated Medicaid
billing codes and billed in the specified Medicaid format. Each Medicaid code will have a specified
billing charge that reflects the Agency’s total cost and is therefore different from the amount paid
to the local rendering service payee.

Vendor Response:
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Section 4, Subsection 4.3.1.2: Submit Medicaid fund recovery files in HIPAA compliant 837 format
and retrieve remittance address and 835 files as outlined by Medicaid.
Vendor Response:

Section 4, Subsection 4.3.1.3: Prepare fund recovery claims based on the hierarchy established for
funding sources, child/family eligibility, service definitions and practitioner credential.
Vendor Response:

Section 4, Subsection 4.3.1.4: Interface with other systems within the Agency and other agencies as
needed in order to confirm eligibility for various fund sources and/or services.
Vendor Response:

Section 4, Subsection 4.3.1.5: Complete delayed submission of claims to Medicaid and WV CHIP
due to lack of eligibility information.
Vendor Response:

Section 4, Subsection 4.3.1.6: Resubmit claims based on denials from Medicaid and/or WV CHIP.
Vendor Response:

Section 4, Subsection 4.3.1.7: Assist Agency with financial projections based on authorizations for
the State fiscal year July 1 — June 30.
Vendor Response:

Section 4, Subsection 4.4: To ensure that early intervention services are provided by professionals
that met Agency’s personnel standards in accordance with IDEA, Part C and to promote
communication with all enrolled service practitioners, service coordinators and payees.

Vendor Response:

Section 4, Subsection 4.4.1: Vendor should describe how it will provide a single user or network
application for the purpose of enrolling qualified practitioners in accordance with the WV Birth to
Three personnel standards and procedures.

Vendor Response:
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Section 4, Subsection 4.4.1.1: Website to host practitioner, service coordinator and payee
information including Billing Manual, enrollment forms, procedure codes and rate structures, and
links to pertinent resources.

Vendor Response:

Section 4, Subsection 4.4.1.2: Service delivery that includes all practitioner and Service
Coordinator by specialty with search features to locate practitioners by payee, county, zip code and
specialty discipline.

Vendor Response:

Section 4, Subsection 4.4.1.3: Review of enrollment applications from practitioners, service
coordinators and payees to ensure that required paperwork is submitted, and to confirm
documentation of proper licenses, certifications, liability insurance, email addresses and training
requirements as stipulated by Agency.

Vendor Response:

Section 4, Subsection 4.4.1.4: Approve complete and accurate applications and enroll practitioner,
service coordinator or payees in the WV Birth to Three system with listing inserted into the Service
Directory.

Vendor Response:

Section 4, Subsection 4.4.1.5: Notify practitioners that do not complete Agency required annual
enrollment updates; implement disenrollment processes and provide updates to Agency.
Vendor Response:

Section 4, Subsection 4.4.1.6: Send monthly reports to WV Birth to Three that include all new
enrollments and disenrollments for previous month.
Vendor Response:

Section 4, Subsection 4.4.1.7: Implement a process for holding, stopping and recouping provider
payments based on sanctions imposed by Agency.
Vendor Response:

Section 4, Subsection 4.4.1.8: Host and manage a statewide email broadcast system that allows WV
Birth to Three staff to send messages to enrolled practitioners and payees.

Vendor Response:
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Section 4, Subsection 4.4.1.9: Allow practitioners and payees the ability to update their own
availability and descriptions sections in the Service Directory.
Vendor Response:

Section 4, Subsection 4.5: To ensure effective management and oversight of CFO functions.
Vendor Response:

Section 4, Subsection 4.5.1: Vendor should include a project work plan and schedule for
implementation.
Vendor Response:

Section 4, Subsection 4.5.1.1: Explanation of the organizational structures of operations and
program administration that includes how they will support service implementation.
Vendor Response:

Section 4, Subsection 4.5.1.2: Demonstrated knowledge of services to be provided and effective
strategies to achieve goals and objectives.
Vendor Response:

Section 4, Subsection 4.5.1.3: Description of approach and strategy for project oversight and
management,
Vendor Response:

Section 4, Subsection 4.5.1.4: Explanation of processes that will be implemented in order to
complete all tasks and phases of the project in a timely manner.
Vendor Response:

Section 4, Subsection 4.5.1.5: Procedures to protect the confidentiality of records in WV Birth to
Three databases, including database records that may be transmitted electronically via email or the
internet.

Vendor Response:

Section 4, Subsection 4.5.2: Vendor should provide descriptions of how it will provide Agency and
other defined users access to routine capabilities.

Vendor Response:
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Section 4, Subsection 4.5.2.1: Giving RAU staff access to routine reports such as Service
Coordinator and Interim Service Coordinator caseloads; Interim Service Coordinator referrals by
date; open referrals; and days from referral to eligibility. Reports must be formatted to allow data
sorts by users.

Vendor Response:

Section 4, Subsection 4.5.2.2: Providing Agency with requested data extracts that can be imported
into Microsoft Access for routine reports such as number of days from referral to IFSP; children
with transition meeting dates; procedure code utilization and primary eligibility categories.
Vendor Response:

Section 4, Subsection 4.5.2.3: Providing Agency with ad hoc statistical and management reports
upon request.
Vendor Response:

Section 4, Subsection 4.5.2.4: Ensuring that access to all reports is based on level of security
approved by Agency.
Vendor Response:

Section 4, Subsection 4.5.3: Vendor should describe how it will provide staffing and functions.
Vendor Response:

Section 4, Subsection 4.5.3.1: Full or part time administrative staff responsible for all financial
operations performed by CFQO.
Vendor Response:

Section 4, Subsection 4.5.3.2: Technical and support staff responsible for CFQO’s front office
operations.
Vendor Response:

Section 4, Subsection 4.5.3.3: Sufficient access to and support from information technology staff
responsible for providing uninterrupted high-quality support and operation of all hardware and
software used by the CFO to perform required functions.

Vendor Response:
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Section 4, Subsection 4.5.3.4: Contingency planning that will allow the CFO to continue to operate
in the event of most probable emergencies.
Vendor Response:

Section 4, Subsection 4.5.3.5: Staff to perform quality assurance assessment of procedures and
systems used by the CFO including rules and procedures governing practitioner approval and
enrollment.

Vendor Response:

Section 4, Subsection 4.6: To update and modernize outdated CFO components that will promote
more effective and efficient early intervention services and assist the Agency in meeting Federal
IDEA, Part C requirements.

Vendor Response:

Section 4, Subsection 4.6.1: Vendor should describe a project plan.
Vendor Response:

Section 4, Subsection 4.6.1.1: Steps and timelines for modernizing and upgrading existing
hardware, software and business processes.
Vendor Response:

Section 4, Subsection 4.6.1.2: Steps and activities for moving the current distributed SPOE
software component to a web-based structure.
Vendor Response:

Section 4, Subsection 4.6.1.2.1: Ability for practitioners to upload additional information including
but not limited to assessment reports and case notes.
Vendor Response:

Section 4, Subsection 4.6.1.2.2: Restricted access to view child records by authorized individuals in
accordance with the Family Educational Rights and Privacy Act (FERPA) and IDEA.
Vendor Response:
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Section 4, Subsection 4.6.1.2.3: Assign a unique identifier for each child from entry to exit
regardless of moves within or out of the system.
Vendor Response:

Section 4, Subsection 4.6.1.2.4: Enhanced access to data and reporting functions at the state and
local levels to support effective service delivery and management requirements.
Vendor Response:

Section 4, Subsection 4.6.1.2.5: Migration of all existing SPOE data.
Vendor Response:

Section 4, Subsection 4.6.2: Vendor should describe a proposed plan for training WV Birth to
Three and RAU staff following completion of conversion of the SPOE functions to a web-based
structure, in order to ensure successful and timely implementation.

Vendor Response:

Section 4, Subsection 4.6.2.1: One-day hands on trainings at the WV Birth to Three State Office
and each of the eight RAU locations.
Vendor Response:

Section 4, Subsection 4.6.2.2: Training aids.
Vendor Response:

Section 4, Subsection 4.7: To ensure that the CFO structure is designed to mitigate or eliminate
weaknesses that could result in compromise of data in the creation, usage, transfer or destruction of
information.

Vendor Response:

Section 4, Subsection 4.7.1: Vendor should provide a security and confidentiality plan.
Vendor Response:

Section 4, Subsection 4.7.1.1: Family Educational Rights and Privacy Act (FERPA) requirements.
Vendor Response:
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Section 4, Subsection 4.7.1.2: System access and logins.
Vendor Response:

Section 4, Subsection 4.7.1.3: Strong password and functionality.
Vendor Response:

Section 4, Subsection 4.7.1.4: Monitoring and reporting unauthorized access attempts.
Vendor Response:

Section 4, Subsection 4.7.1.5: User account controls.
Vendor Response:

Section 4, Subsection 4.7.1.6: No privileged user for database access.
Vendor Response:

Section 4, Subsection 4.7.1.7: Least privilege for connections.
Vendor Response:

Section 4, Subsection 4.7.1.8: No SQL on web pages.
Vendor Response:

Section 4, Subsection 4.7.1.9: Cleanse data input.
Vendor Response:

Section 4, Subsection 4.7.1.10: Reference standards on How to Mitigate the Top 10 Dangerous
Programming Errors
Vendor Response:

Section 4, Subsection 4.7.1.11: Meet standards of DHHR MIS OT Policy — IT 0512 available at
http://www.wvdhhr.org/mis/it/0512.pdf .
Vendor Response:
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Attachment B: Mandatory Specification Checklist

List mandatory specifications contained in Section 4, Subsection .5:

Section 4, Subsection 5.1: Vendor will include a project plan using a formal and documented
project management approach based on Project Management Institute (PMI) industry standards
and guidelines. Microsoft Project or comparable software tools will be used to develop the work
plan and will include tasks, milestones and deliverables. The project management approach and
work plan will provide Agency with a means of determining if the statement of work is being
accomplished as scheduled with acceptable deliverables.

Vendor Response:

Section 4, Subsection 5.2: Vendor will be responsible for preparing and filing 1099s for enrolled
practitioners, service coordinators and payees.
Vendor Response:

Section 4, Subsection 5.3: Vendor will provide Agency with an annual Statement of Standards for
Attestation Engagements (SSAE) 16 SOC 1 audit report completed by an independent Certified
Public Accounting firm within 60 days of the end of the fiscal year.

Vendor Response:

Section 4, Subsection 5.4: The State is in the process of implementing an Enterprise Resource
Planning System (ERP) (wvOASIS). Vendor will be responsible for integrating and/or interfacing
with the State’s Advantage Financial module of the Enterprise Resource Planning (ERP) system
(wvOASIS).

Vendor Response:

Section 4, Subsection 5.5: Vendor will provide documentation of previous experience with complex
modular systems such as the ERP.
Vendor Response:

Section 4, Subsection 5.6: Vendor will comply with all applicable Federal and State rules,
regulations and requirements governing the maintenance of documentation to verify any cost of
services or commodities rendered under this contract by Vendor. Vendor will maintain such
records for a minimum of five years and make such records available to Agency personnel at
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Vendor’s location during normal business hours upon written request by Agency within ten days
after receipt of request.
Vendor Response:

Section 4, Subsection 5.7: Vendor will have access to private and confidential data maintained by
the Agency to the extent required for Vendor to carry out the duties and responsibilities defined
under any contract as a result of this Request for Proposal. Vendor will maintain confidentiality
and security of information and data made available and will indemnify and hold harmless the
State and Agency against any and all claims brought by any party attributed to actions of breach of
confidentiality by the Vendor, the Vendor’s subcontractors, or individuals permitted access by the
Vendor. In the event of a Non-Vendor breach by non-Vendor employees, non-Vendor
subcontractors, or individuals not permitted access by the Vendor, the Vendor shall indemnify and
hold harmless the State and Agency only if the Vendor failed to follow its internal security policies
and protocol.

Vendor Response:

Section 4, Subsection 5.8: Upon expiration, termination, or cancellation of the contract, Vendor
will assist Agency to ensure an orderly transfer of responsibility and/or continuity of services
required under the terms of the contract to Agency or an organization designated by the Agency, if
requested in writing. All data, technical information, materials gathered, originated, developed,
prepared, used or obtained in the performance of the contract, including but not limited to, all
reports, surveys, plans, charts, literature, brochures, mailings, recordings (video and/or audio),
pictures, drawings, analyses, graphic representations, software computer programs and
accompanying documentation and print-outs, notes and memoranda, written procedures and
documents, regardless of state completion, which are prepared for or are a result of the services
under the contract, will be and remain the property of the Agency, subject to the terms of any
existing contract, memorandum of understanding, or other written agreement to which

the Agency or State is a party and which governs the ownership, title, or interest to any software
programs or source code relevant to the pre-existing agreements, and will be delivered to Agency or
its designee within 30 days notice by the Agency. With respect to software computer programs
and/or source codes developed for the Agency, the work will be considered ‘work for hire’. The
Agency, not the Vendor or subcontractor, will have full and complete ownership of all software
computer programs and/or source codes developed, subject to any limitations set forth in any pre-
existing software agreement. However, the Agency and State will grant the Vendor a perpetual,
non-exclusive, worldwide, royalty-free license to re-license the work-for-hire to other governmental
entities or agencies. To the extent that any such materials may not, by operation of the law, be a
work made for hire in right, title and interest in and to any such material, and the Agency will have
the right to obtain and hold its own name and copyrights, registrations, and any other proprietary
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rights that may be available. Should the Vendor anticipate bringing pre-existing intellectual
property to perform any of the services required under the contract into the project, the
intellectual property must be identified in the bid proposal or identified in writing to the Agency
within 10 days subsequent to the bid award. Otherwise, the language in the first paragraph of this
section shall prevail. If the Vendor identifies such intellectual property in its bid proposal, then the
property owned by the Vendor on the date of the contract, as well as any modifications or
adaptations thereto, shall remain the property of the Vendor. Upon contract award, the Vendor
shall grant the Agency a perpetual non-exclusive, royalty free license to use any of the Vendor’s
intellectual property delivered to the Agency for the purposes contemplated by the Contract. The
Vendor shall continue to provide any part or all of the services in accordance with the terms and
conditions, requirements, and specifications of the contract for the period not to exceed 120
calendar days after the expiration, termination, or cancellation date of the contract for a price not
to exceed those prices set forth in the contract.

Vendor Response:
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By signing below, I certify that I have reviewed this Request for Proposal in its entirety; understand the
requirements, terms and conditions, and other information contained herein; that [ am submitting this
proposal for review and consideration; that I am authorized by the bidder to execute this bid or any
documents related thereto on bidder’s behalf; that I am authorized to bind the bidder in a contractual
relationship; and that, to the best of my knowledge, the bidder has properly registered with any State
agency that may require registration.

(Company)

(Representative Name, Title)

(Contact Phone/Fax Number)

(Date)
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Attachment C: Cost Sheet Preparation

To establish methodology and documentation requirements for reimbursement of vendor activities.

Vendor will provide a fixed cost associated with start-up of the current SPOE, service matrix
directory, and CFO functions.

Vendor will calculate total yearly operating costs for maintenance operation of all CFO functions,
and submit a fixed per paid claim line amount by which Agency will reimburse Vendor. Paid claim
lines are those claims that the Vendor processes on behalf of the Agency as payable to enrolled
Payees.

Vendor will provide a cost for the initial updating and modernization of the current CFO system
functions as described in Section 4, Subsection 4.6.1.

Vendor will provide a per hour cost for ongoing system modification work. An estimated pool of
8,000 hours will be available for ongoing system modifications.

Vendor will provide an all-inclusive hourly cost for training as described in Section 4, Subsection
4.6.2.
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Attachment C: Cost Sheet -Cost information below as detailed in the Request for Proposal and
submitted in a separate sealed envelope. Cost should be clearly marked.

Year 1 Year 2 Year 3 Year 4 Year 5
Start-Up Costs
Yearly Operating ($__ /Paid ($ _ /Paid ($__ /Paid ($__ /Paid (8 /Paid
Costs Claim Line) | Claim Line) | Claim Line) | Claim Line) | Claim Line)
Estimated 175,000 Total $ Total $ Total $ Total $ Total $

annual claim lines
Initial Enhancement
and Modernization
Costs

Additional Services*
$ (all inclusive
hourly rate) x 8,000
hours (estimated)
Additional Services*
$ (all inclusive
hourly rate) x 8,000
hours (estimated)
Additional Services*
$ (all inclusive
hourly rate) x 8,000
hours (estimated)
Additional Services*
$ (all inclusive
hourly rate) x 8,000
hours (estimated)
Additional Services*
$ (all inclusive
hourly rate) x 8,000
hours (estimated)
All Inclusive Hourly

Rate for Training
(Estimated 72 hours) $ /hr $ /hr S /hr $ /hr $ /hr

Yearly Not to
Exceed Cost

Total Estimated Contract for five (5) Year Period:
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*All-inclusive Hourly Rate for Pricing Additional Services:

Contract will be open-end based on the estimates listed on the Cost Sheet. It is understood and agreed
that the Contract shall cover the quantities actually ordered during the term of the Contract, whether more
or less than the quantities shown. Agency and Vendor will jointly determine a ‘not-to-exceed’ number of
hours, time frame, and staff for each service. Vendor must agree to provide a Statement of Work and
estimation of effort and receive Agency approval of the actual ‘not-to-exceed’ hours, time frame, and staff
prior to work beginning. Vendor’s all-inclusive hourly rate will include all general and administrative
staffing (secretarial, clerical, etc.), travel, supplies, and any other resource costs necessary to perform
additional services within the scope of this project.

Vendor will invoice monthly in arrears using line items documented on Cost Sheet. Postage can be
invoiced as pass through costs with appropriate documentation.

(Company)

(Representative Name, Title)

(Contact Phone/Fax Number)

(Date)

If applicable, sign and submit the attached Resident Vendor Preference Certificate with the proposal.
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Attachment D: Software System Components

RAU System Software
- Operating Platform
= Windows 98, NT, Windows 2000 and/or 2007 Professional, Windows XP
- Development Environment
= Visual Basic 6 32-bit SP 5

= Java?2

= Crystal Reports
- Application Functionality
»  DAO connection to distributed Access 97 database

= Data batched to CCG (Claims Processing System) via Internet and
SSL/Java socket connection

= Report system includes dynamic updating of reports and menus

= For RAUs with multiple computers, 1 parent computer and multiple child
computers

= Parent computer used for editing children in the Individual Family Service
Plan (IFSP) phase

= Child computers used for editing children in Referral & Intake
» Information kept on each child

= Referral/Intake/IFSP status/dates

= Family members and income

=  Authorizations

= Diagnosis

= Part C eligibility

= Commercial insurance information

= Medical information

= Determines income eligibility regarding co-pay status and amount
=  DAO connection to distributed Access database

= Data batched to CCG (Claims Processing) via Internet and SSL/Java socket
connection
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File Batching Mechanism
- Visual Basic 6 32-bit SP5
- Files batched from RAU transmitted via TCP/IP and SSL to web server

- Files to be sent from web server are transmitted via TCP/IP and SSL to RAU
computer

- Files are transmitted & received from within the RAU application
- Web Server: Windows 2007 Server/SQL Server 2000/IIS 6.0/COM+

- Client: RAU computer (Windows 98/NT/Windows 2000 Professional, Windows
XP)

Claims Payment Application

- Operating Platform
= OS: Client: Windows XP: Windows 2003 Server
= Database: Microsoft SQL Server 2000
e  Microsoft Windows 2000 Server

- Development Environment
= Code written in Visual Basic 6.0 32 bit SP 5
= 3-tier component-based system architecture

=  COM-+ Application

= IIS 6.0 (Internet Information Server)

- Application Functionality

* Claims entry with real-time editing for all claim types, eliminating batch
processes

= Windows GUI presentation of
child/authorization/practitioner/claims/commercial insurance relationships

= Generation of daily forms and all reports using tools suited to automation of
electronic transmittal and internet publication wherever appropriate

= Automated tracking of claim adjustments and refunds

»  Adjustments applied only to child records pertinent to adjustment, with
payments produced on a practitioner account basis

= Highly integrated with the claims processing system

Practitioner Enrollment System
- Operating Platform
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= Client: Microsoft XP

= Server: Windows 2003 Server

= Database: Microsoft SQL Server 2000
Development Environment

= Microsoft Visual Basic 6.0 SP 5

= Active Reports

= 3-tier component-based system architecture
= COM-+ Application (Component Object Model)
= ]IS 6.0 (Internet Information Server)

Application Functionality

= Enroll new practitioners

= Enroll new practitioner organizations (payees)

= Update information on practitioners & practitioner organizations

= Enter limited practitioner service matrix information
= Update practitioner credential information

= Reporting on practitioners with credentials lapsing

= Reporting on practitioners with police checks lapsing

= Reporting on practitioners with liability insurance lapsing

000064

= Generation of daily forms and all reports using tools suited to automation of

electronic transmittal and Internet publication where appropriate

= Highly integrated with the claims processing system
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EDI
Electronic/HIPAA Transactions
- Operating Platform
= Server: Windows 2003 Server
= Server: Windows 2002 BizTalk Server
= Microsoft BizTalk Accelerator for HIPAA — version 4010
= Database: Microsoft SQL Server 2000
- Development Environment
= Microsoft Visual Basic 6.0 SP 5 and Microsoft Visual Basic.NET
= 3-tier component-based system architecture
= COM+ Application (Component Object Model)

- Application Functionality

» Highly integrated with the claims processing system

= Practitioners may submit claims electronically utilizing the HIPAA 837
Professional format.

= Practitioners may receive electronic claims remittance advices utilizing the
HIPAA 835 format

= Practitioners may retrieve electronic authorizations utilizing the HIPAA 278
format.

Fund Recovery Operating Platform
= Microsoft Windows 2003 Server
= Microsoft SQL Server 2000 database
= Microsoft BizTalk Server 2002
= Microsoft BizTalk Accelerator for HIPAA

- Development environment

= Microsoft Visual Basic 6.0 SP 5 and Microsoft Visual Basic.NET
= Active Reports

= 3-tier component-based system architecture
= COM-+ application
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- Application Functionality

= Highly integrated with the claims processing system

= Generation of reports using tools suited to automation of electronic
transmittal and Internet publication where appropriate

» Automated tracking and reporting of claims paid, denied and paid partial
= Automatic resubmission of adjusted and paid partial claims

= Flexible architecture for multiple funding sources

Service Directory Matrix
- Operating Platform
= Microsoft Windows 2003 Server
- Development Environment
=  Microsoft Visual Basic 6.0 SP 5
= Microsoft Visual Interdev 6.0
= Microsoft Front Page 2000

= Intermnet Information Server 6.0

- Application Functionality

= Integrated with the practitioner enrollment system
= Practitioners and agencies request password online
= Practitioner or an agency representative may:
= Enter Practitioner’s availability to perform services
= Enter the counties and zip codes Practitioners serve
= Enter languages spoken and language fluency
* Request demographic modifications online
= Enter years of pediatric experience
= Describe the Part C services performed and the service locations
= Request educational, licensure and certifications online
= Enter free-form comments into their matrix
= Searches may be performed:

= By county, zip code, specialty, service, language spoken and
availability
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= By Practitioner’s last name
= By closed Practitioner account
» Help information is available online
= Part C Program information is available
= Collects feedback from the community and Program stakeholders
= Misc. Practitioner enrollment and Program documents are easily available
= Fund recovery reports are securely available online

= Program contact information is available online

Required Software Components

- Operating Platform Software
= Microsoft Windows 2000 Server(s)
= Microsoft Windows 2003 Server(s)
= Microsoft SQL Server 2000
=  Microsoft BizTalk Server 2002
= Microsoft BizTalk Accelerator for HIPAA
= Microsoft IIS 6.0
= Microsoft Windows XP

- Development Environment
= Microsoft Visual Basic 6.0 SP 5
= Microsoft Visual Interdev 6.0
= Microsoft Visual C++ 6.0 SP 5
= Microsoft Front Page 2000
= Microsoft NET
= Active Reports

= Crystal Reports
= Java2

= Microsoft Reporting Services

Documentation

- Claims System Documentation

Revised 6/8/2012
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-  RAU User Manual

- Database Dictionary

The above description merely describes the current technological and architectural status of the Indiana First Steps
Architecture and is not intended to preclude changes, modifications or additions under the terms of the
Memorandum Of Understanding.
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ATTACHMENT E
PUBLIC LAW 108-446—DEC. 3, 2004 118 STAT. 2647
Public Law 108-446
108th Congress
An Act
To reauthovize the Individuals with Disabilities Education Act, and for other pur- Dec, 8, 2004
poses. [H.R. 1360]
Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled, Individuals with
SECTION 1. SHORT TITLE. E:&agngs
This Act may be cited as the “Individuals with Disabilities z}“ 53;‘““"“ Ak
Education Improvement Act of 2004”, 20 USC 1400
note,

SEC. 2. ORGANIZATION OF THE ACT,

This Act is organized into the following titles:
Title I—Amendments to the Individuals With Disabilities
Education Act,
Title II—National Center for Special Education Research.
Title III—Miscellaneous Provisions.

TITLE I—-AMENDMENTS TO THE INDI-
VIDUALS WITH DISABILITIES EDU-
CATION ACT

SEC. 101. AMENDMENTS TO THE INDIVIDUALS WITH DISABILITIES EDU-
CATION ACT.

Parts A through D of the Individuals with Disabilities Edu-
cation Act (20 U.S.C. 1400 et seq.) are amended to read as follows:

“PART A—GENERAL PROVISIONS

“SEC, 601. SHORT TITLE; TABLE OF CONTENTS; FINDINGS; PUR)POSES.

“(a) SHORT TITLE.—This title may be cited as the ‘Individuals
with Disabilities Education Act’.

“(b) TABLE oF CONTENTS.—The table of contents for this title
is as follows:

“PART A—GENERAL PROVISIONS

“Sec. 601. Short title; table of contents; findings; purposes,

“Sec, 602. Definitions.

“Bee. 603. Office of Special Education Programs.

“See, 604. Abrogation of State sovereign immunity.

“Sec. 605. Acquisition of equipment; construction or alteration of facilities.
“Sec. 606. Employment of individuals with dizabilities.

“See. 607. Requirements for prescribing regulations.

“Bee. 608, State administration,

“Sec. 609, Paperwork reduction.

“Sec. 610, Freely associated states.

20 USC 1400
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“PART B—ASSISTANCE FOR EDUCATION OF ALL CHILDREN WiTH DISABILITIES

“Sec. 611. Authorization; allotment; use of funds; authorization of appropria-
tions.

“Sec. 612. Stats eligibility.

“Bee. 613. Local educational ageney eligibility.

“Sec. 614. Evaluations, eligibility determinations, individualized education pro-
grams, and educational placements. ‘

“See. 615, Procedural safeguards,

“Sec. 616. Monitoring, technical assistance, and enforcement.

“See. 617. Administration.

“See. 618, Program information,

“Sec. 619. Preachool grants.

“PART C—INFANTS AND TODDLERS WITH DISABILITIES

“Sec. 631. Findings and policy.

“Sec. 632. Definitions.

“Sec. 633. General authority.

“Sec. 634. Rligibility.

“Sec. 636, Roquirements for statewide system,
“Sec. 636, Individualized family service plan.
“Sec. 637. State atp‘p]ication and assurances,
“Sec, 638, Uses of funds,

“Sec. 639. Procedural safeguards,

“Sec. 640. Payor of last resort.

“Sec, 641. State interagency coordinating council.
“See. 642, Federal administration.

“Sec. 643. Allocation of funds.

“Sec. 644, Authorization of appropriations.

"PART D—NATIONAL ACTIVITIES T0O IMPROVE EDUCATION OF CHILDREN WITH
DISABILITIES

“Sec. 650, Findings.
“SUBPART 1-—STATE PERSONNEL DEVELOPMENT GRANTS

“Sec. 651. Purpose; definition of personnel; program authority,
“Sec. 652. Eligibility and collaberative process.

“Sec. 663. Applications.

“Sec. 664. Use of funds.

“Sec. 655. Authorization of appropriations.

“SUBPART 2—PERSONNEL PREPARATION, TECHNICAL ASSISTANCE, MODEL
DEMONSTRATION PROJECTS, AND DISSEMINATION OF INFORMATION

“Sec. 661. Purpose; definition of eligible entity.
“Sec, 662, Personnel development to improve services and results for childrven
} with disabilities.

“Sec. 663. Technical assistance, demonstration projects, dissemination of infor-
mation, and implementation of scientifically based research.

“Sec, 664, Studies and evaluations.

“Sec. 666. Interim alternative educational settings, behavioral supports, and
syatemic school inferventiona.

“Sec. 667. Authorization of appropriations.

“SUBPART 3—SUPPORTS TO IMPROVE RESULTS FOR GHILDREN WITH DISABILITIES

“Sec. 670. Purposes,

“Bec, 671. Parent training and information centers.

“Sec. 672. Community parent resource centers.

“Sec, 678, Technical assistance for parent training and information centers.

“Sec. 674. Technology development, demonstration, and utilization; and media
services.

“Sec. 675. Authorization of appropriations,

“SUBPART 4—GENERAL PROVISIONS
“Sec. 681. Comprehensive plan for subparts 2 and 3.
“Sec. 682. Administrative provisions.
“(c) FInDINGS.—Congress finds the following:

“(1) Disability is a natural part of the human experience
and in no way diminishes the right of-individuals to participate
in or contribute to society. Improving educational results for
children with digabilities is an essential element of our national
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policy of ensuring equality of opportunity, full participation,
independent living, and economic self-sufficiency for individuals
with disahilities.

“(2) Before the date of enactment of the Education for
All Handicapped Children Act of 1975 (Public Law 94-142),
the educational needs of millions of children with disabilities
were not being fully met because—

“(A) the children did not receive appropriate edu-
cational services;

“(B) the children were excluded entirely from the public
school system and from being educated with their peers;

“(C) undiagnosed disabilities prevented the children
from having a successful educational experience; or

“D) a lack of adequate resources within the public
school system forced families to find services outside the
public school system.

(3) Since the enactment and implementation of the Edu-
cation for All Handicapped Children Act of 1975, this title
has been successful in ensuring children with disabilities and
the families of such children access to a free appropriate public
education and in improving educational 1‘esuﬁ;s for children
with disabilities.

“(4) However, the imp]ementation of this title has been
impeded by low expectations, and an insufficient focus on
applying replicable research on proven methods of teaching
and learning for children with disabilities.

“(6) Almost 30 years of research and experience has dem-
onstrated that the education of children with digabilities can
be made more effective by—

“(A) having high expectations for such children and
ensuring their access to the general education curriculum
in the regular classroom, to the maximum extent possible,
in order to—

“(i) meet developmental goals and, to the max-
imum extent possible, the challenging expectations
that have been established for all children; and

“(ii) be prepared to lead productive and inde-
pendent adult lives, to the maximum extent possible;
“(B) strengthening the role and responsibility of pax-

ents and ensuring that families of such. children have mean-

ingful opportunities to participate in the education of their
children at school and at home;

“(C) coordinating this title with other local, educational
service agency, State, and Federal school improvement
efforts, including improvement efforts under the
Elementary and Secondary Education Act of 1965, in order
to ensure that such children henefit from such efforts and
that special education can become a service for such chil-
dren rather than a place where such children are sent;

“(D) providing appropriate special education and
related services, and aids and supports in the regular class-
room, to such children, whenever appropriate;

“(B) supporting high-quality, intensive preservice
preparation and professional development for all personnel
who work with children with disabilities in order to ensure
that such personnel have the skills and knowledge nec-
essary to improve the academic achievement and functional
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performance of children with disabilities, including the use

of scientifically based instructional practices, to the max-

imum extent possible;

“(F) providing incentives for whole-school approaches,
scientifically based early reading programs, positive behav-
ioral interventions and supports, and early intervening
services to reduce the need to label children as disabled
in order to address the learning and behavioral needs of
such children;

“((3) foeusing resources on teaching and learning while
reducing paperwork and requirements that do not assist
in improving educational results; and

“(H) supporting the development and use of technology,
including assistive technology devices and assistive tech-
nology services, to maximize accessibility for children with
disabilities.

“(6) While States, local educational agencies, and edu-
cational service agencies are primarily responsible for providing
an education for all children with disabilities, it is in the
national interest that the Federal Government have a sup-
porting role in assisting State and local efforts to educate
children with disabilities in order to improve results for such
children and to ensure equal protection of the law.

“(7y A more equitable allocation of resources is essential
for the Federal Government to meet its responsibility to provide
an equal educational opportunity for all individuals.

%8) Parents and schools should be given expanded
opportunities to resolve their disagreements in positive and
constructive ways.

“9) Teachers, schools, local educational agencies, and
States should be relieved of irvelevant and unnecessary paper-
work burdens that do not lead to improved educational out-
comes,

“(10)(A) The Federal Government must be responsive to
the growing needs of an increasingly diverse society.

“B) America’s ethnic profile is rapidly changing. In 2000,
1 of every 3 persons in the United States was a member
of a minority group or was limited English proficient.

“(C) Minority children comprise an increasing percentage
of public school students.

“D) With such changing demographics, recruitment efforts
for special education personnel should focus on increasing the
participation of minorities in the teaching profession in order
to provide appropriate role models with sufficient knowledge
to address the special education needs of these students.

“(11)(A) The limited English proficient population is the
fastest growing in our Nation, and the growth is occurring
in many parts of our Nation.

“B) Studies have documented apparent discrepancies in
the levels of referral and placement of limited English proficient
children in special education.

“C) Such discrepancies pose a special challenge for special
education in the referral of, assessment of, and provision of
gervices for, our Nation’s students from non-Iinglish language
backgrounds.
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“(12)(A) Greater efforts are needed to prevent the inten-
sification of problems connected with mislabeling and high drop-
out rates among minority children with disabilities.

“(B) More minority children continue to be served in special
education than would be expected from the percentage of
minority students in the general school population.

“(C) African-American children are identified as having
mental retardation and emotional disturbance at rates greater
than their White counterparts.

“(D) In the 1998-1999 school year, African-American chil-
dren represented just 14.8 percent of the population aged 6
through 21, but comprised 20.2 percent of all children with
disabilities.

“(B) Studies have found that schools with predominately
White students and teachers have placed disproportionately
high numbers of their minority students into special education.

“(13)(A) As the number of minority students in special
education increases, the number of minority teachers and
related services personnel produced in colleges and universities
continues to decrease.

“(B) The opportunity for full participation by minority
individuals, minority organizations, and Historically Black Col-
leges and Universities in awards for grants and contracts,
boards of organizations receiving assistance under this title,
peer review panels, and training of professionals in the area
of special education is essential to oblain greater success in
the education of minority children with disabilities.

“(14) As the graduation rates for children with disabilities
continue to climb, providing effective transition services to pro-
mote suecessful post-school employment or education is an
important measure of accountability for children with disabil-
ities.

“(d) PurprosEs.—The purposes of this title are—

“1(A) to ensure that all children with disabilities have
available to them a free appropriate public education that
emphasizes special education and related services designed to
meet their unique needs and prepare them for further edu-
cation, employment, and independent living;

“(B) to ensure that the rights of children with disabilities
and parents of such children are protected; and

*(C) to assist States, localities, educational service agencies,
and Federal agencies to provide for the education of all children
with disabilities;

“(2) to assist States in the implementation of a statewide,
comprehensive, coordinated, multidisciplinary, interagency
system of early intervention services for infants and toddlers
with disabilities and their families;

“(3) to ensure that educators and parents have the nec-
essary tools to improve educational results for children with
disabilities by supporting system improvement activities;
coordinated research and personnel preparation; coordinated
technical assistance, dissemination, and support; and tech-
nology development and media services; and

“(4) to assess, and ensure the effectiveness of, efforts to
educate children with disabilities.
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20 USC 1401. “SEC, 602, DEFINITIONS,

“Except as otherwise provided, in this title:

“(1) ASSISTIVE TECHNOLOGY DEVICE,—

“(A) IN GENERAL—The term ‘assistive technology
device' means any item, piece of equipment, or product
system, whether acquired commercially off the shelf, modi-
fied, or customized, that is used to increase, maintain,
or improve functional capabilities of a child with a dis-
ability.

“(B) EXCEPTION.—The term does not include a medical
device that is surgically implanted, or the replacement
of such device, )

“(2) ASSISTIVE TECHNOLOGY SERVICE.—The term ‘assistive

technology service’ means any service that directly assists a
child with a disability in the selection, acquisition, or use of
an assistive technology device. Such term includes—

“(A) the evaluation of the needs of such child, including
a functional evaluation of the child in the child’s customary
environment;

“(B) purchasing, leasing, or otherwise providing for
the acquisition of assistive technology devices by such child;

“(C) selecting, designing, fitting, customizing, adapting,
applying, maintaining, repairing, or replacing assistive
technology devices;

“(D) coordinating and using other therapies, interven-
tions, or services with assistive technology devices, such
as those associated with existing education and rehabilita-
tion plans and programs;

“(E) training or technical assistance for such child,
or, where appropriate, the family of such child; and

“(F) training or technical assistance for professionals
(including individuals providing education and rehabilita-
tion services), employers, or other individuals who provide
services to, employ, or are otherwise substantially involved
in the major life functions of such child,

“(3) CHILD WITH A DISABILITY.—
- “(A) IN_GENERAL.—The term ‘child with a disability’
means a child—

“(i) with mental retardation, hearing impairments
(including deafness), speech or language impairments,
visual impairments (including blindness), serious emo-
tional disturbance (referred to in this title as ‘emotional
digturbance’), orthopedic impairments, autism, trau-
matic brain injury, other health impairments, or spe-
cific learning disabilities; and

“({i) who, by reason thereof, needs special edu-
cation and related services.

“(B) CHILD AGED 3 THROUGH 9.—The term ‘child with
a disability’ for a child aged 3 through 9 (or any subset
of that age range, including ages 3 through 5), may, at
the discretion of the State and the local educational agenecy,
include a child—

“(i) experiencing developmental delays, as defined
by the State and as measured by appropriate diagnostic
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ingtruments and procedures, in 1 or more of the fol-

lowing areas: physical development; cognitive develop-

ment; communication development; social or emotional
development; or adaptive development; and

“(i1) who, by reason thereof, needs special edu-
cation and related services.

“(4) CORE ACADEMIC SUBJECTS.—The term ‘core academic
subjects” has the meaning given the term in section 9101 of
the Elementary and Secondary Education Act of 1965,

“(6) EDUCATIONAL SERVICE AGENCY.—The term ‘educational
service agency'—

“(A) means a regional public multiservice agency—

“(i) authorized hy State law to develop, manage,
and provide services or programs to local educational
agencies; and

“(ii) recognized as an administrative agency for
purposes of the provision of special education and
related services provided within public elementary
schools and secondary schools of the State; and

“(B) includes any other public institution or agency
having administrative control and direction over a public
elementary school or secondary school.

“{8) ELEMENTARY 8CHOOL.—The term ‘elementary school’
means a nonprofit institutional day or residential school,
including a public elementary charter school, that provides
elementary education, as determined under State law.

“7) EQUIPMENT.—The term ‘equipment’ includes—

“(A) machinery, utilities, and built-in equipment, and
any necessary enclosures or structures to house such
machinery, utilities, or equipment; and

“(B) all other items necessary for the functioning of
a particular facility as a facility for the provision of edu-
cational services, including items such as instructional
equipment and necessary furniture; printed, published, and
audio-visual instructional materials; telecommunications,
sensory, and other technological aids and devices; and
books, periodicals, documents, and other related materials.
“(8) Excess costs.—The term ‘excess costs’ means those

costs that are in excess of the average annual per-student
expenditure in a local educational ageney during the preceding
school year for an elementary school or secondary school stu-
dent, as may he appropriate, and which shall be computed
after deducting—

“(A) amounts received-—

“(i) under part B;

“(ii) under part A of title I of the Elementary
and Secondary Education Act of 1965; and

“(iii) under parts A and B of title III of that Act;
and !

“(B) any State or local funds expended for programs
that would qualify for assistance under any of those parts.
“(9) FREE APPROPRIATE PUBLIC EDUCATION,—The term ‘frec

appropriate public education’ means gpecial education and
related services that—

“(A) have been provided at public expense, under public
supervigion and direction, and without charge;
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“B) meet the standards of the State educational
agency;

“C) include an appropriate preschool, elementary
sc]aool, or secondary school education in the State involved;
an

“D) are provided in conformity with the individualized
education program required under section 614(d).

“(10) H1IGHLY QUALIFIED.—

“(A) IN GENERAL.—For any special education teacher,
the term ‘highly qualified’ has the meaning given the term
in section 9101 of the Elementary and Secondary Education
Act of 1965, except that such term also—

“4) inecludes the requirements described in
subparagraph (B); and

“(ii) includes the option for teachers to meet the
requirements of section 9101 of such Act by meeling
the requirements of subparagraph (C) or (D).

“B) REQUIREMENTS FOR SPECIAL  EDUCATION
TEACHERS.—When used with respect to any public
elementary school or secondary school special education
teacher teaching in a State, such term means that—

“i) the teacher has obtained full State certification
as a special education teacher (including certification
obtained through alternative routes to certification),
or passed the State special education teacher licensing
examination, and holds a license to teach in the State
as a special education teacher, except thal when used
with respect to any teacher teaching in a public charter
school, the term means that the teacher meets the
requirements set forth in the State’s public charter
school law; :

“(ji) the teacher has not had special education
certification or licensure requirements waived on an
emergency, temporary, or provisional basis; and

“(iii) the teacher holds at least a bachelor’s degree.
“(C) SPECIAL EDUCATION TEACHERS TEACHING TO ALTER-

NATE ACHIEVEMENT STANDARDS.—When used with respect
to a special education teacher who teaches core academic
subjects exclusively to children who are assessed against
alternate achievement standards established under the
regulations promulgated under section 1111(b)(1) of the
Elementary and Secondary Education Act of 1965, such
term means the teacher, whether new or not new to the
profession, may either—

“(i) meet the applicable requirements of section
9101 of such Act for any elementary, middle, or sec-
ondary school teacher who is new or not new to the
profegsion; or

“(ii) meet the requirements of subparagraph (B)
or (C) of section 9101(23) of such Act as applied to
an elementary school teacher, or, in the case of instruc-
tion above the elementary level, has subject matter
knowledge appropriate to the level of ingtruction being
provided, as determined by the State, needed to effec-
tively teach to those standards,

D) SPECIAL EDUCATION TEACHERS TEACHING MULTIPLE
SUBJECTS.—When used with respect to a special education
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teacher who teaches 2 or more core academic subjects exclu-

gively to children with disabilities, such term means that

the teacher may either—

“(i) meet the applicable requirements of section
9101 of the Elementary and Secondary Education Act
of 1965 for any elementary, middle, or secondary school
teacher who is new or not new to the profession;

“(ii) in the case of a teacher who is not new to
the profession, demonstrate competence in all the core
academic subjects in which the teacher teaches in the
same manner as is required for an elementary, middle,
or secondary school teacher who is not new to the
profession under section 9101(23)(C)(ii) of such Act,
which may include a single, high objective uniform
State standard of evaluation covering multiple subjects;
or

“(iii) in the case of a new gpecial education teacher
who teaches multiple subjects and who is highly quali-
fied in mathematics, language arts, or science, dem-
onstrate competence in the other core academic sub-
jects in which the teacher teaches in the same manner
as is required for an elementary, middle, or secondary
school teacher under section. 9101(23)(C)ii) of such
Act, which may include a single, high objective uniform
State standard of evaluation covering multiple subjects,
not later than 2 years after the date of employment.
“E) RULE OF CONSTRUCTION.—Notwithstanding any

other individual right of action that a parent or student
may maintain under this part, nothing in this section or
part ghall be construed to create a right of action on behalf
of an individual student or class of students for the failure
of a particular State educational agency or local educational
agency employee to be highly qualified.

“(F*) DEFINITION FOR PURPOSES OF THE ESEA—A
teacher who is highly qualified under this paragraph shall
be considered highly qualified for purposes of the
Elementary and Secondary Education Act of 1965,

“(11) HOMELESS CHILDREN.—The term ‘homeless children’
has the meaning given the term ‘homeless children and youths’
in section 725 of the McKinney-Vento Homeless Assistance
Act (42 U.S.C. 11434a).

“(12) INDIAN.—The term ‘Indian’ means an individual who
iz a member of an Indian tribe.

“(13) InDIAN TRIBE.—The term ‘Indian tribe’ means any
Federal or State Indian tribe, band, rancheria, pueblo, colony,
or community, including any Alaska Native village or regional
village corporation (as defined in or established under the
Alagka Native Claims Settlement Act (43 U.S.C. 1601 et seq.)).

“(14) INDIVIDUALIZED EDUCATION PROGRAM; IEP.—The term
‘individualized education program’ or ‘[EP’ means a written
statement for each child with a disability that is developed,
reviewed, and revised in accordance with section 614(d).

“(15) INDIVIDUALIZED FAMILY SERVICE PLAN.—The term
‘individualized family service plan’ has the meaning given the
term in section 636.
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“(16) INFANT OR TODDLER WITH A DISABILITY.—The term
‘infant or toddler with a disability’ has the meaning given
the term in section 632.

“(17) INSTITUTION OF HIGHER EDUCATION.—The term
‘institution of higher education’'—

“(A) has the meaning given the term in section 101
of the Higher Education Act of 1965; and

“(B) algo includes any community college receiving
funding from the Secretary of the Interior unger the Trib-
%1')71 Controlied College or University Assistance Act of

8.

“(18) LIMITED ENGLISH PROFICIENT.—The term ‘limited
English proficient’ has the meaning given the term in section
9101 of the Elementary and Secondary Education Act of 1965,

“(19) LOCAL EDUCATIONAL AGENCY.—

“{A) IN GENERAL.~—The term ‘local educational ageney’
means a public board of education or other public authority
legally constituted within a State for either administrative
control or direction of, or to perform a serviece function
for, public elementary schools or secondary schools in a
city, county, township, school district, or other political
subdivision of a State, or for such combination of school
districts or counties as are recognized in a State as an
administrative agency for its public elementary schools or
secondary schools,

“(B) EDUCATIONAL SERVICE AGENCIES AND OTHER
PUBLIC INSTITUTIONS OR AGENCIES.—The term includes—

“(i) an educational service agency; and

“(ii) any other public institution or agency having
administrative control and direction of a public
elementary school or secondary school.

“C) BIA FUNDED SCHOOLS.—The term includes an
elementary school or secondary school funded by the
Bureau of Indian Affairs, but only to the exient that such
inclusion makes the school eligible for programs for which
gpecific eligibility is not provided to the school in another
provision of law and the school does not have a student
population that is smaller than the student population
‘of the local educational agency receiving assistance under
this title with the smallest student population, except that
the school shall not be subject to the jurisdiction of any
State educational agency other than the Bureaun of Indian
Affairs,

“(20) NATIVE LANGUAGE,—The term ‘native language’, when
used with respect to an individual who is limited English
proficient, means the language normally used by the individual
or, in the case of a child, the language normally used by
the parents of the child. :

“(21) Nowprorir.—The term ‘nonprofit’, as applied to a
school, agency, organization, or insiitution, means a school,
agency, organization, or institution owned and operated by
1 or more nonprofit corporations or associations no part of
the net earnings of which inures, or may lawfully inure, to
the benefit of any private shareholder or individual,

“(22) OUTLYING AREA.—The term ‘outlying area’ means the
United States Virgin Islands, Guam, American Samoa, and
the Commonwealth of the Northern Mariana Islands.
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“(23) PARENT.—The term ‘parent’ means—

“(A) a natural, adoptive, or foster parent of a child
(unless a foster parent is prohibited by State law from
serving as a parent);

“(B) a guardian (but not the State if the child is a
ward of the State);

“(C) an individual acting in the place of a natural
or adoptive parent (including a grandparent, stepparent,
or other relative) with whom the child lives, or an indi-
vidual who is legally responsible for the child’s welfare;
or

“(D) except as used in sections 616(b)2) and 639(a)(5),
an individual assigned under either of those sections to
be a surrogate parent,

“(24) PARENT ORGANIZATION.—The term ‘parent organiza-
tion’ has the meaning given the term in section 671(g).

“(25) PARENT TRAINING AND INFORMATION CENTER.—The
term ‘parent training and information center’ means a center
assisted under gection 671 or 672.

“(26) RELATED SERVICES,.—

“(A) IN GENEBRAL.~—The term ‘related services’ means
transportation, and such developmental, corrective, and
other supportive services (including speech-language
pathology and audiology services, interpreting services,
psychological services, physical and occupational therapy,
recreation, including LEerapeutic recreation, social work
services, school nurse services designed to enable a child
with a disability to receive a free appropriate public edu-
cation as described in the individualized education program
of the child, counseling services, including rehabilitation
counseling, orientation and mobility services, and medical
services, except that such medical services shall be for
diagnostic and evaluation purposes only) as may be
required to assist a child with a disability to benefit from
special education, and includes the early identification and
assessment of disabling condifions in children.

“(B) ExCEPTION.—The term does not include a medical
device that is surgically implanted, or the replacement
of such device. '

“(27) SECONDARY SCHOOL—The term ‘secondary school’
means a nonprofit institutional day or residential school,
including a public secondary charter school, that provides sec-
ondary education, as determined under State law, except that
it does not include any education beyond grade 12.

“(28) SECRETARY.—The term ‘Secretary’ means the Sec-
retary of Education.

(29) SPECIAL EDUCATION.—The term ‘special education’
means specially designed instruction, at no cost to parents,
to meet the unique needs of a child with a disability, including—

“(A) instruction conducted in the classroom, in the
home, in hospitals and institutions, and in other settings;
and

“(B) instruction in physical education.

“(80) SPECIFIC LEARNING DISABILITY.—

“(A) IN GENERAL—The term ‘specific learning dis-
ability’ means a disorder in 1 or more of the basic psycho-
logical processes involved in understanding or in using
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language, spoken or written, which disorder may manifest
itself in the imperfect ability to listen, think, speak, read,
write, spell, or do mathematical calculations.

(B} DISORDERS INCLUDED.—Such term includes such-

conditions as perceptual disabilities, brain injury, minimal

brain dysfunction, dyslexia, and developmental aphasia.

“{C) DISORDERS NOT INCLUDED.—Such term does not
include a learning problem that is primarily the result
of visual, hearing, or motor disabilities, of mental retarda-
tion, of emotional disturbance, or of environmental, cul-
tural, or economic disadvantage.

“(31) STATE.—The term ‘State’ means each of the 50 States,
the District of Columbia, the Commonwealth of Puerto Rico,
and each of the outlying areas.

“(32) STATE EDUCATIONAL AGENCY.—The term ‘State edu-
cational agency’ means the State board of education or other
agency or officer primarily responsible for the State supervision
of public elementary schools and secondary schools, or, if there
is no such officer or agency, an officer or agency designated
by the Governor or by State law.

“(33) SUPPLEMENTARY AIDS AND SERVICES.—The term
‘supplementary aids and services’ means aids, services, and
other supports that are provided in regular education classes
or other education-related settings to enable children with
disabilities to be educated with nondisabled children to the
maximum extent appropriate in accordance with section
612(a)(b). .

“(34) TRANSITION SERVICES.—The term ‘transition services'
Eleans a coordinated set of activities for a child with a disability

hat—

“(A) 18 designed to be within a results-oriented process,
that is focused on improving the academic and functional
achievement of the child with a disability to facilitate the
child’s movement from school to post-school activities,
including post-secondary education, vocational education,
integrated employment (including supported employment),
continuing and adult education, adult services, independent
living, or community participation;

“(B) is based on the individual child’s needs, taking
inte account the child’s strengths, preferences, and
interests; and

“(C) includes instruction, related services, community
experiences, the development of employment and other
post-school adult living objectives, and, when appropriate,
acquisition of daily living skills and functional vocational
evaluation,

“(85) UNIVERSAL DESIGN.—The term ‘universal design’ has
the meaning given the term in section 3 of the Assistive Tech-
nology Act of 1998 (29 U.8.C. 3002).

“(36) WARD OF THE STATE,—

“(A) IN GENERAL.—The term ‘ward of the State’ means
a child who, as determined by the State where the child
resides, is a foster child, is a ward of the State, or is
in the custody of a public child welfare agency,

“(B) ExCEPTION.—The term does not include a foster
child who has a foster parent who meets the definition
of a parent in paragraph (23).
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“STC. 603, OFFICE OF SPECIAL EDUCATION PROGRAMS.

“(a) ESTABLISHMENT.—There shall be, within the Office of Spe-
cial Education and Rehabilitative Services in the Department of
Education, an Office of Special Education Programs, which shall
be the principal agency in the Department for administering and
carrying out this title and other programs and activities concerning
the education of children with disabilities.

“(b) DirECTOR.—The Office established under subsection (a)
shall be headed by a Director who shall be selected by the Secretary
and shall report directly to the Assistant Secretary for Special
Education and Rehabilitative Services.

“(c) VOLUNTARY AND UNCOMPENSATED SERVICES.—Notwith-
standing section 1342 of title 31, United States Code, the Secretary
is authorized to accept voluntary and uncompensated services in
furtherance of the purposes of this title.

“SEC. 604, ABROGATION OF STATE SOVEREIGN IMMUNITY.

“la) IN GENERAL.—A State shall not be immune under the
11th amendment to the Constitution of the United States from
suit in Federal court for a violation of this title.

“(b) REMEDIES.—In a suit against a State for a violation of
this title, remedies (including remedies both at law and in equity)
are available for such a violation to the same extent as those
remedies are available for such a violation in the suil against
any public entity other than a State.

“(¢) EFFECTIVE DATE.—Subsections (a) and (b) apply with
respect to violations that oceur in whole or part after the date
0}' ggggtment of the Education of the Handicapped Act Amendments
of 1990,

“SEC. 605. ACQUISITION OF EQUIPMENT; CONSTRUCTION OR ALTER-
ATION OF FACILITIES.

“(a) IN GENERAL.—If the Secretary determines that a program
authorized under this title will be improved by permitting program
funds to be used to acquire appropriate equipment, or to construct
new facilities or alter existing facilities, the Secretary is authorized
to allow the use of those funds for those purposes.

“(b) CoMPLIANCE WiTH CERTAIN REGULATIONS.—Any conslruc-
tion of new facilities or alteration of existing facilities under sub-
gection (a) shall comply with the requirements of—

(1) appendix A of part 36 of title 28, Code of Federal
Regulations (commonly known as the ‘Americans with Disabil-
ities Accessibility Guidelines for Buildings and Facilities’); or

“(2) appendix A of subpart 101-19.6 of title 41, Code of
Federal Regulations (commonly known as the ‘Uniform Federal
Accegsibility Standards’).

“SEC. 606. EMPLOYMENT OF INDIVIDUALS WITH DISABILITIES.

“The Secretary shall ensure that each recipient of assistance
under this title makes positive efforts to employ and advance in
employment qualified individuals with disabilities in programs
assisted under this title.

“SEC. 607. REQUIREMENTS FOR PRESCRIBING REGULATIONS,

“(a) IN GENERAL.—In carrying out the provisions of this title,

the Secretary shall issue regulations under this title only to the

extent that such regulations are necessary to ensure that there
is compliance with the specific requirements of this title.

20 USC 1402.

20 USC 1408,

20 USC 1404.

20 USC 1405.

20 USG 1406,
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Federal Register,
publication,

“(b) PROTECTIONS PROVIDED TO CHILDREN.—The Secretary may
not implement, or publish in final form, any regulation prescribed
pursuant to this title that—

“(1) violates or contradicts any provision of this title; or

“(2) procedurally or substantively lessens the protections
provided to children with disabilities under this title, as
embodied in regulations in effeet on July 20, 1983 (particularly
as such protections related {o parental consent fo initial evalua-
tion or initial placement in special education, least restrictive
envirenment, related services, timelines, attendance of evalua-
tion personnel at individualized education program meetings,
or qualifications of personnel), except to the extent that such
regulation reflects the clear and unequivocal intent of Congress
in legislation.

“(c) PuBLIC COMMENT PERIOD.—The Secretary shall provide
& public comment period of not less than 75 days on any regulation
proposed under part B or part C on which an opportunity for
public commment is otherwise required by law.

“(d) PoLicy LETTERS AND STATEMENTS.—The Secretary may
not issue policy letters or other statements (including letters or
statements regarding issues of national significance) that—

“(1) violate or contradict any provision of this title; or

“(2) establish a rule that is required for compliance with,
and eligibility under, this title without following the require-
ments of section 6563 of title 5, United States Code.

“(e) EXPLANATION AND ASSURANCES,—Any written response by
the Secretary under subsection (d) regarding a policy, question,
or interpretation under part B shall include an explanation in
the written response that—

“(1) such response is provided as informal guidance and
ig not legally binding;

- “(2) when required, such responsge is issued in compliance
with the requirements of section 553 of title 5, United States
Code; and

“(3) such response represents the interpretation by the
Department of Education of the applicable statutory or regu-
latory requirements in the context of the specific facts pre-
gented.

“(f) CORRESPONDENCE FROM DEPARTMENT OF EDUCATION
DESCRIBING INTERPRETATIONS OF THIS TITLE.—

“(1) IN GENERAL.—The Secretary shall, on a quarterly basis,
publish in the Federal Register, and widely disseminate to
interested entities through various additional forms of commu-
nication, a list of correspondence from the Department of Edu-
cation received by individuals during the previous quarter that
describes the interpretations of the Department of Education
oflthis title or the regulations implemented pursuant to this
title. s

“(2) ADDITIONAL INFORMATION.—For each item of cor-
respondence published in a list under paragraph (1), the Sec-
retary shall—

“(A) identify the topic addressed by the correspondence
and shall include such other summary information as the
Secretary determines to be appropriate; and

“B) ensure that all such correspondence is issued,
where applicable, in compliance with the requirements of
section 553 of title 5, United States Code.

060083



PUBLIC LAW 108-446—DEC. 3, 2004 118 STAT. 2661

“SEC. 608, STATE ADMINISTRATION,

“(a) RULEMAKING,—FBach State that receives funds under this
title shall—

“(1) ensure that any State rules, regulations, and policies
relating to this title conform to the purposes of this title;

“2) identify in writing to local educational agencies located
in the State and the Secretary any such rule, regulation, or
policy as a State-imposed requirement that is not requived
by this title and Federal regulations; and

%(3) minimize the number of rules, regulations, and policies
to which the local educational agencies and schools located
in the State are subject under this title,

“(b) SuPPORT AND FACILITATION,—State rules, regulations, and
policies under this title shall support and facilitate local educational
agency and school-level system improvement designed to enable
children with. disabilities to meet the challenging State student
academic achievement standards.

“SEC. 609, PAPERWORK REDUCTION.
“(a) P1i.oT PROGRAM . —

“(1) PURPOSE—The purpose of this section is to provide

an opportunity for States to identify ways to reduce paperwork
burdens and other administrative duties that are directly asso-
ciated with the requirements of this title, in order to increase
the time and resources available for instruction and other
activities aimed at improving educational and funetional results
for children with disabilities.

“(2) AUTHORIZATION,—

“(A) IN GENERAL.—In order to carry out the purpose
of this section, the Secretary is authorized to grant waivers
of statutory requirements of, or regulatory requirements
relating fo, part B for a period of time not lo exceed
4 years with respect to not more than 15 States based
on proposals submitted by States to reduce excessive paper-
work ‘and noninstructional time burdens that do not assist
in improving educational and functional results for children
with disabilities.

“(B) ExCEPTION.-—The Secretary shall not waive under
this section any statutory requirements of, or regulatory
requirements relating to, applicable civil rights require-
ments.

“(C) RULE oF CONSTRUCTION.—Nothing in this section
shall be construed to—

“(i) affect the right of a child with a disability
to receive a free appropriate public education under
part B; and

(11) permit a State or local educational agency

to waive procedural safeguards under section 615,

“(3) PROPOSAL.—

“(A) IN GENERAL,—A State desiring to participate in
the program under this section shall submit a proposal
to the Secretary at guch time and in such manner as
the Secretary may reasonably require.

“(B) CONTENT.—The proposal shall include—

“(i) a list of any statutory requirements of, or regu-
latory requirements relating to, part B that the State

20 USG 1407,

20 USC 1408,
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20 USC 1409,

20 USC 1411,

deféires the Secretary to waive, in whole or in part;
an
“(ii) a list of any State requirements that the State
proposes to waive or change, in whole or in part, to
carry out a waiver granted to the State by the See-
retary,

“(4) TERMINATION OF WAIVER.—The Secretary shall termi-
nate a State’s waiver under this section if the Secretary deter-
mines that the State—

(A} needs assistance under section 616(d)(2)(A)Gi) and
that the waiver has contributed to or caused such need
for assistance;

“(B) needs intervention under section 616(d)(2)(A)(iii)
or mneeds substantial intervention under section
616(d)(2)(A)iv); or

(C) failed to appropriately implement its waiver.

“(b) REPORT.~-Beginning 2 years after the date of enactment
of the Individuals with Disabilities Education Improvement Act
of 2004, the Secretary shall include in the annual report to Congress
submitfed pursuant to section 426 of the Department of Edueation
Organization Act information related to the effectivencss of waivers
granted under subsection (a), including any specific recommenda-
tions for broader implementation of such waivers, in—

“(1) reducing—

“(A) the paperwork burden on teachers, principals,
administrators, and related service providers; and

“(B) noninstructional time spent by teachers in com-
plying with part B;

*(2) enhancing longer-term educational planning;

“(8) improving positive outcomes for children with disabil-
ities;

5 “(4) promoting collaboration between YEP Team members;
an

“(6) ensuring satisfaction of family members.

“SEC. 610. FREELY ASSOCIATED STATES.

“The Republic of the Marshall Islands, the Federated States
of Micronesia, and the Republic of Palau shall continue to be eligible
for competitive grants administered by the Secretary under this
title to the extent that such grants continue to be available to
States and local educational agencies under this title.

“PART B—ASSISTANCE FOR EDUCATION OF
ALL CHILDREN WITH DISABILITIES

“SEC, 611, AUTHORIZATION; ALLOTMENT; USE OF FUNDS; AUTHORIZA-
TION OF APPROPRIATIONS,

“(a) GRANTS TO STATES.—

“(1) PURPOSE OF GRANTS.—The Secretary shall make grants
to States, outlying areas, and freely associated States, and
provide funds to the Secretary of the Interior, to assist them
to provide special education and related services to children
with disabilities in accordance with this part.

“(2) MAXIMUM AMOUNT.—The maximum amount of the
grant a State may receive under this section—

“(A) for tiscal years 2005 and 2006 is—
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“(i) the number of children with disabilities in
the State who are receiving special education and
related services—

“(I) aged 3 through 5 if the State is sligible
for a grant under section 619; and
“(II) aged 6 through 21; multiplied by
“(i1) 40 percent of the average per-pupil expendi-
ture in public elementary schools and secondary
schools in the United States; and
“(B) for fiscal year 2007 and subsequent fiscal years
is— :

“() the number of children with disabilities in
the 2004-2006 school year in the State who received
special education and related services—

“I) aged 3 through 5 if the State is eligible
for a grant under section 619; and

“(I1) aged 6 through 21; multiplied by
“(ii) 40 percent of the average per-pupil expendi-

ture in public elementary schools and secondary
schools in the United States; adjusted by
“(iii} the rate of annunal change in the sum of—

“I) 85 percent of such State’s population
described in subsection (d)(3)(A)i)I1); and

“II) 15 percent of such State’s population
described in subsection (d)(3)}A)A)III).

“h) OUTLYING AREAS AND FREELY ASSOCIATED STATES; SEC-
RETARY OF THE INTERIOR.—

“(1) OUTLYING AREAS AND FREELY ASSOCIATED STATES.—
“(A) FUNDS RESERVED.—From the amount appropriated
for any fiscal year under subsection (i), the Secretary shall
reserve not more than 1 percent, which shall be used—
“(i) to provide assistance to the outlying areas
in accordance with their respective populations of

individuals aged 3 through 21; and
“(ii) to provide each freely associated State a grant
in the amount that such freely associated State
received for fiscal year 2003 under this part, but only
if the freely associated State meets the applicabls
requirements of this part, as well as the requirements
of section 611(b)(2)(C) as such section was in effect
on the day before the date of enactment of the Individ-
uals with Disabilities Education Improvement Act of

2004,

“(B) SPECTAL RULE.—The provisions of Public Law 95—

134, permitting the consolidation of grants by the outlying

areas, shall not apply to funds provided to the outlying

areas or the freely associated States under this section.
“(G) DEFINITION.—In this paragraph, the term ‘freely
associated States’ means the Republic of the Marshall

Islands, the Federated States of Micronesia, and the

Republic of Palau,

“(2) SECRETARY OF THE INTERIOR.—From the amount appro-
priated for any fiscal year under subsection (i), the Secretary
shall reserve 1.226 percent to provide assistance to the Sec-
retary of the Interior in accordance with subsection (h).

“(¢) TECHNICAL ASSISTANCE.—
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“(1) IN GENERAL.—The Secretary may reserve not more
than % of 1 percent of the amounts appropriated under this
part for each fiscal year to provide technical assistance activities
authorized under section 616(1).

“(2) MaxiMuM AMOUNT.—The maximum amount the Sec-
retary may reserve under paragraph (1) for any fiscal year
is $25,000,000, cumulatively adjusted by the rate of inflation
as measured by the percentage increase, if any, from the pre-
ceding fiscal year in the Consumer Price Index For All Urban
Consumers, published by the Bureau of Labor Statistics of
the Department of Labor. ‘
“(d) ALLOCATIONS TO STATES.—

“(1) IN GENERAL.—After reserving fundas for technical assist-
ance, and for payments to the outlying areas, the freely associ-
ated States, and the Secretary of the Interior under subsections
(b) and (c) for a fiscal year, the Secretary shall allocate the
remaining amount among the States in accordance with this
subsection.

“(2) SPECIAL RULE FOR USE OF PISCAL YEAR 1999 AMOUNT.—
If a State received any funds under this section for fiscal
year 1999 on the hasis of children aged 3 through 5, but
does not make a free appropriate public education available
to all children with disahilities aged 3 through 5 in the State
in any subsequent fiscal year, the Secretary shall compute
the State’s amount for fiscal year 1999, solely for the purpose
of caleulating the State’s allocation in that subsequent year
under paragraph (3) or (4), by subtracting the amount allocated
to the State for fiscal year 1999 on the basis of those children.

“(3) INCREASE IN FUNDS.—If the amount available for alloca-
tions to States under paragraph (1) for a fiscal year is equal
to or greater than the amount allocated to the States under
this paragraph for the preceding fiscal year, those allocations
shall be calculated as follows:

“(A) ALLOCATION OF INCREASE.—

“(i) IN GENERAL.—Except as provided in subpara-
graph (B), the Secretary shall allocate for the fiscal
year—

“I) to each State the amount the State

received under this section for fiscal year 1999;

“(II) 85 percent of any remaining funds to

States on the basis of the States’ relative popu-

lations of children aged 3 through 21 who ave

of the same age as children with disabilities for
whom the State ensures the availability of a free
appropriate public education under this part; and

“(ITI) 16 percent of those remaining funds to

States on the basis of the States’ relative popu-

lations of children described in subclanse (1) who

are living in poverty. )

“(ii) DATA.—For the purpose of making grants
under this paragraph, the Secretary shall use the most
recent population data, including data on children
living in poverty, that are available and satisfactory
to the Secretary.

“(B) LimITATIONS.—Notwithstanding subparagraph (A),
allocations under this paragraph shall be subject to the
following:
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“(i) PRECEDING YEAR ALLOCATION.—No State’s
allocation shall be less than its allocation under this
section for the preceding fiscal year.

“(il) MiNIMUM.—No State’s allocation shall be less
than the greatest of—

“(I) the sum of—

“(aa) the amount the State received under
this section for fiscal year 1999; and

“(bb) ¥a of 1 percent of the amount by
which the amount appropriated under sub-
section (i) for the fiscal year exceeds the
amount appropriated for this section for fiscal
year 1999,
*(ID) the sum of—

“(aa) the amount the State received under
this section for the preceding fiscal year; and

“(bb) that amount multiplied by the
percentage by which the increase in the funds
appropriated for this section from the pre-
ceding fiscal year exceeds 1.5 percent; or
“(TII) the snm of—

“(aa) the amount the State received under
this section for the preceding fiscal year; and

“(bb) that amount multiplied by 90 percent
of the percentage increase in the amount
appropriated for this section from the pre-
ceding fiscal year.

“(iii) MAXJMUM.—Notwithstanding clause (ii), no
State’s allocation under this paragraph shall exceed
the sum of— ‘

“(I) the amount the State received under this
section for the preceding fiscal year; and
“(I0) that amount multiplied by the sum of

1.6 percent and the percentage increase in the

amount appropriated under this section from the

preceding figcal year.

“(C) RATABLE REDUCTION.—If the amount available for
allocations under this paragraph is insufficient to pay those
allocations in full, those allocations shall be ratably
reduced, subject to subparagraph (B)().

“(4) DECREASE IN FUNDS.—If the amount available for
allocations 1o States under paragraph (1) for a fiscal year
is less than the amount allocated to the States under this
section for the preceding fiscal year, those allocations shall
be caleulated as follows:

“(A) AMOUNTS GREATER THAN FISCAL YEAR 1999 ALLOCA-
TIONS.—If the amount available for allocations is greater
than the amount allocated to the States for fiscal year
1999, each State shall be allocated the sum of—

“(i) the amount the State received under this sec-
tion for fiscal year 1999; and

“(ii) an amount that bears the same relation to
any remaining funds as the increase the State received
under this section for the preceding fiscal year over
fiscal year 1999 bears to the total of all such increases
for all States.
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“B) AMOUNTS BQUAL TO OR LESS THAN FISCAL YEAR
1999 ALLOCATIONS.—

“G) IN GENERAL—If the amount available for
allocations under this paragraph is equal to or less
than the amount allocated to the States for fiscal year
1999, each State shall be allocated the amount the
State received for fiscal year 1999,

“(ii) RATABLE REDUCTION.—If the amount available
for allocations under this paragraph is insufficient to
make the allocations described in clause (i), those
allocations shall be ratably reduced.

“(e) STATE-LEVEL AGTIVITIES.—
(1) STATE ADMINISTRATION —

“(A) IN GENERAL.-—For the purpose of administering
this part, including paragraph (3), section 619, and the
coordination of activities under this part with, and pro-
viding technical assistance to, other programs that provide
services to children with disabilities—

“(i) each State may reserve for each fiscal year
not more than the maximum amount the State was
eligible to reserve for State administration under this
section for fiscal year 2004 or $800,000 (adjusted in
accordance with subparagraph (B)), whichever is
greater; and

“(i1) each outlying area may reserve for each fiscal

ear not more than 5 percent of the amount the out-

{ying area receives under subsection (b)(1) for the fiscal

year or $35,000, whichever is greater.

(B) CUMULATIVE ANNUAL ADJUSTMENTS.—TFor each
fiscal year heginning with fiscal year 2005, the Secrstary
shall curnulatively adjust—

“(A) the maximum amount the State was eligible
to reserve for State administration under this part
for fiseal year 2004; and

“(ii) $800,000,

by the rate of inflation as measured by the pereentage

increase, if any, from the preceding fiscal year in the Con-

sumer Price Index For Alfl Urban Consumers, published

lﬁybthe Bureau of Labor Statistics of the Department of
anor.

“C) CBRTIFICATION.—Prior to expenditure of funds
under this paragraph, the State shall certify to the Sec-
retary that the arrangements to establish responsibility
for services pursuant to section 612(a)(12)(A) are current,

“(D) PART C.—F'unds reserved under subparagraph (A)
may be used for the administration of part C, if the State
educational agency is the lead agency for the State under
such part.

“(2) OTHER STATE-LEVEL ACTIVITIES.~—

“(A) STATE-LEVEL ACTIVITIES.—

“(i) IN GENERAL.—Excepl as provided in clause
(iii), for the purpose of carrying out State-level activi-
ties, each State may reserve for each of the fiscal
years 2006 and 2006 not more than 10 percent from
the amount of the State’s allocation under subsection
(d) for each of the fiscal years 2005 and 2006, respec-
tively. For fiscal year 2007 and each subsequent fiscal
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year, the State may reserve the maximum amount

the State was eligible to reserve under the preceding

sentence for fiscal year 2006 (cumulatively adjusted
by the rate of inflation as measured by the percentage
increase, if any, from the preceding fiscal year in the

Consumer Price Index For All Urban Consumers, pub-

lished by the Bureau of Labor Statistics of the Depart-

ment of Labor),

“(ii) SMALL STATE ADJUSTMENT.—Notwithstanding
clause (i) and except as provided in clause (iii), in
the case of a State for which the maximum amount
reserved for State administration is not greater than
$850,000, the State may reserve for the purpose of
carrying out State-level activities for each of the fiscal
years 2005 and 2006, not more than 10.5 percent from
the amount of the State's allocation under subsection
(d) for each of the fiscal years 2005 and 2006, respec-
tively. For fiscal year 2007 and each subsequent fiscal
year, such State may reserve the maximum amount
the State was eligible to reserve under the precedins
sentence for fiscal year 2006 (cumulatively adjuste
by the rate of inflation as measured by the percentage
increase, if any, from the preceding fiscal year in the
Consumer Price Index For All Urban Consumers, pub-
lished by the Bureau of Labor Statistics of the Depart-
ment of Labor).

“(jii) BXCEPTION,—If a State does not reserve funds
under paragraph (3) for a fiscal year, then—

“(I) in the case of a State that is not described
in elause (ii), for fiscal year 2006 or 2006, clause

(i) shall be applied by substituting ‘9.0 percent’

for ‘10 percent’; and

“(II)} in the case of a State that is described
in clause (ii), for fiscal year 2005 or 2006, clause

(ii) shall be ap})lied by substituting ‘9.5 percent’

for 10.5 percent’.

“(B) REQUIRED ACTIVITIES.—Funds reserved under
subparagraph (A) shall be used to carry out the following
activities:

“i) For monitoring, enforcement, and complaint
investigation.

“(ii) To establish and implement the mediation
process required by section 615(e), including {Jreviding
for the cost of mediafors and support personnel.

“(C) AUTHORIZED ACTIVITIES.—Funds reserved under
subparagraph (A) may be used to carry out the following
activities:

“(i) For support and direct services, including tech-
nical assistance, personnel preparation, and profes-
sional development and training.

“(i1) To support paperwork reduction activities,
including expanding the use of technology in the IEP
process.

“(iii) To assist local educational agencies in pro-
viding positive behavioral interventions and supports
and appropriate mental health services for children
with disabilities.

000030



118 STAT. 2668

PUBLIC LAW 108-446—DEC. 3, 2004

“(iv) To improve the use of technology in the class-
room by children with disabilities to enhance Jearning.

“(y) To support the use of technology, including
technology with universal design principles and
assistive technology devices, to maximize accessibility
to the general education curriculum for children with
disabilities.

“(vi) Development and implementation of transi-
tion programs, including coordination of services with
agencies involved in supporting the transition of chil-
dren with disabilities to postsecondary activities.

“(vii) To assist local educational agencies in
meeting personnel shortages.

“(yiii) To support capacity building activities and
improve the delivery of services by local educational
gatgencias to improve results for children with disabil-
ities.

“ix) Alternative programming for children with
disabilities who have been expelled from school, and
services for children with disabilities in correctional
facilities, children enrolled in State-operated or State-
supported schools, and children with disabilities in
charter schools.

“(x) To support the development and provision of
appropriate accommodations for children with disabil-
ities, or the development and provisicn of alternate
agsessments that are valid and reliable for assessing
the performance of children with disabilities, in accord-
ance with sections 1111(b) and 6111 of the Elementary
and Secondary Education Act of 1965,

“(xi) T'o provide technical assistance to schools and
local educational agencies, and direct services,
ineluding supplemental educational services as defined
in 1116(e) of the Elementary and Secondary Education
Act of 1965 to children with disabilities, in schools
or local educational agencies identified for improve-
ment under section 1116 of the Elementary and Sec-
ondary Education Act of 1965 on the sole basis of
the assessment results of the disaggregated subgroup
of children with disabilities, including providing profes-
sional development to special and regular education
teachers, who teach children with disabilities, based
on scientifically based research to improve educational
instruction, in order to improve academic achievement
to meet or exceed the objectives established by the
State under section 1111(b)}(2)((}) the Elementary and
Secondary Education Act of 1965.

“(3) LOCAL EDUCATIONAL AGENCY RISK POOL,—

“(A) IN GENERAL.—

“{) RESERVATION OF FUNDS.—For the purpose of
assisting local educational agencies (including a charter
school that is a local educational agency or a consor-
tium of local educational agencies) in addressing the
needs of high need children with disabilities, each State
shall have the option to reserve for each fiscal year
10 percent of the amount of funds the State reserves
for State-level activities under paragraph (2)(A)—
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“(I) to establish and make disbursements from
the high cost fund to local educational agencies
in accordance with this paragraph during the first
and succeeding fiscal years of the high cost fund;
and

“(II) to support innovative and effective ways
of cost sharing by the State, by a local educational
agency, or among a consortium of local educational
agencies, as determined by the State in coordina-
tion with representatives from local educational
agencies, subject to subparagraph (B)ii).

“(ii) DEFINITION OF LOCAL EDUCATIONAL AGENCY,—
In this paragraph the term ‘local educational agency’
includes a charter schocl that is a local eduecational
agency, or a consortium of local educational agencies,
“(B) LIMITATION ON USES OF FUNDS.—

“(i) ESTABLISHMENT OF HIGH COST FUND.—A State
shall not use any of the funds the State reserves pursu-
ant to subparagraph (A)i), but may use the funds
the State reserves under paragraph (1), to establish
and support the high cost fund.

“(ii) INNOVATIVE AND EFFECTIVE COST SHARING.—
A BState shall not use more than 5 percent of the
funds the State reserves pursuant to subparagraph
(A)(i) for each fiscal year to support innovative and
effective ways of cost sharing among consortia of local
educational agencies.

“(C) STATE PLAN FOR HIGH COST FUND.—

“(i) DEFINITION.—The Stale educational agency
shall establish the State’s definition of a high need
child with a disability, which definition shall be devel-
oped in consultation with local educational agencies.

“(ii) StaTE PLAN.—The State educational agency Deadline.

shall develop, not later than 90 days after the State
reserves funds under this paragraph, annually review,
and amend as necessary, a State plan for the high
cost fund. Such State plan shall—

“(1) establish, in coordination with representa-
tives from local educational agencies, a definition
of a high need child with a disability that, at
a minimum-—

“(aa) addresses the financial impact a high
need child with a disability has on the budget
of the child’s local educational agency; and

“(bb) ensures that the cost of the high
need child with a disability is greater than
3 times the average per pupil expenditure (as
defined in section 3101 of the Elementary and
Secondary Education Act of 1965) in that
State;

“(ID) establish eligibility criteria for the partici-
pation of a local educational agency that, at a
minimum, takes into accoun{ the number and
percentage of high need children with disahilities
served by a local educational agency;
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“(II1) develop a funding mechanism that pro-
vides distributions each fiseal year to local edu-
cational agencies that meet the criteria developed
by the State under subclause (1I); and

*(IV) establish an annual schedule by which
the State educational agency shall make its dis-
tributions from the high cost fund each figcal year.
“(iii) PUBLIC AVAILABILITY.—The State shall make

its final State plan publicly available not less than

30 days before the beginming of the school year,

including dissemination of such information on the

State website.

(D) DISBURSEMENTS FROM THE HIGH COST FUND.—

“(i) IN aENERAL—Each State educational agency
shall make all annual disbursements from the high
cost fund established under subparagraph (A)i) in
accordance with the State plan published pursuant
to subparagraph (C).

“(ii) UsE OF DISBURSEMENTS.—Each State edu-
cational agency shall make annual disbursements to
eligible local educational agencies in accordance with
its State plan under subparagraph (C)(ii).

“(iii) APPROPRIATE €08TS.—The costs associated
with educating a high need child with a disability
under subparagraph (C)(i) are only those costs associ-
ated with providing divect special education and related
gervices to such child that are identified in such child’s
1EP.

“(E) LEGaL FEES,—The disbursements under subpara-
graph (D) shall not support legal fees, court costs, or other
costs associated with a cause of action brought on behalf
of a child with a disability teo ensure a free appropriate
public education for such child.

“(F} ASSURANCE OF A FREE APPROPRIATE PUBLIC EDU-
CATION.—Nothing in this paragraph shall be construed—

“(@) to limit or condition the right of a child with
a disability who is assisted under this part to receive

- a free appropriate public education pursuant to section

612(a)(1) in the least restrictive environment pursuant

to section 612(a)(B); or

“(ii} to authorize a State educational agency or
local educational agency to establish a limit on what
may be spent on the education of a child with a dis-
ability. :

“(G) SPECIAL RULE FOR RISK POOL AND HIGH NEEL
ASSISTANCE PROGRAMS IN EFFECT AS OF JANUARY 1, 2004.—
Notwithstanding the provisions of subparagraphs (A)
through (FF), a State may use funds reserved pursuant
to this paragraph for implementing a placement neutral
cost sharing and reimbursement program of high need,
low incidence, catastrophic, or extraordinary aid to lacal
educational agencies that provides services to high need
studenls based on eligibility criteria for such programs
that were ereated not later than January 1, 2004, and

are currently in operation, if such program serves childrven .

that meet the requirement of the definition of a high need
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child with a disability as described in subparagraph

(CYEXT). _

“(H) MEDICAID SERVICES NOT AFFECTED.—Disbhurse-
ments provided under this paragraph shall not be used
to pay costs that otherwise would be reimbursed as medical
assistance for a child with a disability under the State
Eedicaid program under title XIX of the Social Security

ct.

“(l’. REMAINING FUNDS.—Funds reserved under
subparagraph (A) in any fiscal year but not expended in
that fiscal year pursuant to subparagraph (D) shall be
allocated to local educational agencies for the succeedin,
fiscal year in the same manner as funds are allocate
to loca)]’ educational agencies under subsection (f) for the
suceeeding fiscal year,

“(4) INAPPLICABILITY OF CERTAIN PROHIBITIONS.—A State
may use funds the State reserves under paragraphs (1) and
(2) without regard to—

“(A) the prohibition on commingling of funds in section
612(a)(17)(B); and

“(B) the prohibition on supplanting other funds in sec-
tion 612(a)(17)C).

“(6) REPORT ON USE OF FUNDS.~-As part of the information
required to be submitted to the Secretary under section 612,
each State shall annually describe how amounts under this
section—

“(A) will be used to meet the requirements of this
title; and

“(B) will be allocated among the activities described
in this section to meet Siate priorities based on input
from local educational agencies.

*(6) SPECIAL RULE FOR INCREASED FUNDS.—A State may
use funds the State reserves under paragraph (1)(A) as a result
of inflationary increases under paragraph (1)(B) to carry out
activities authorized under clause (i), (ii), (vii), or (viii) of
paragraph (2)(C).

“(7) FLEXIBILITY IN USING FUNDS FOR PART C.—Any State
eligible to receive a grant under section 619 may use funds
made available under paragraph (1)(A), subsection (f)(3), or
section 619(f)(5) to develop and implement a State policy jointly
with the lead agency under part C and the State educational
agency to provide early intervention services (which shall
include an educational component that promotes school readi-
ness and incorporates preliteracy, language, and numeracy
skills) in accordance with part C to children with disabilities
who are eligible for services under section 619 and who pre-
viously received services under part C until such children enter,
or are eligible under State law to enter, kindergarten, or
elementary school as appropriate.

“(f} SUBGRANTS T0O LOCAL EDUCATIONAL AGENCIES.—

“(1) SUBGRANTS REQUIRED.—ach State that receives a
grant under this section for any fiscal year shall distribute
any funds the State does not reserve under subsection (e)
to local educational agencies (including public charter schools
that operate as local educational agencies) in the State that
have established their eligibility under section 613 for use
in accordance with this part.
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“(2) PROCEDURE FOR ALLOCATIONS TO LOCAL EDUCATIONAL
AGENCIES.—For each fiscal year for which funds are allocated
to States under subsection {d), each State shall allocate funds
under paragraph (1) as follows:

“(A) BASE PAYMENTS.—The State shall first award each
local educational agency described in paragraph (1) the
amount the local educational agency would have received
under this section for fiscal year 1999, if the State had
distributed 75 percent of its grant for that year under
gection 611(d) as section 611(d) was then in effect.

“(B) ALLOCATION OF REMAINING FUNDS.—Aftler making
allocations under subparagraph (A), the State shall—

“(i) alloeate 85 percent of any remaining funds
to those local educational agencies on the basis of
the relative numbers of children enrolled in public
and private elementary schools and secondary schools
within the local educational agency’s jurisdiction; and

“(i1) allocate 15 percent of those remaining funds
to those local educational agencies in accordance with
their relative numbers of children living in poverty,
as determined by the State educational agency.

“(3) REALLOCATION OF FUNDS—If a State educational
agency determines that a local educational agency is adequately
providing a free appropriate public education to all children
with disabilities residing in the area served by that local edu-
calional agency with State and local funds, the State edu-
cational agency may reallocate any portion of the funds under
this part that are not needed by that local educational agency
to provide a free appropriate public education to other local
educational agencies in the State that are not adequately pro-
viding specia? education and related services to all children
with disabilities residing in the areas served by those other
local educational agencies.

“(g) DEFINITIONS.—In this section:

“(1) AVERAGE PER-PUPIL. EXPENDITURE IN PUBLIC
ELEMENTARY SCHOOLS AND SECONDARY SCHOOLS IN THE UNITED
8TATES.—The term ‘average per-pupil expenditure in public
elementary schools and secondary achools in the United Eg:ates’
means—

“(A) without regard to the source of funds—

“(1) the aggregate current expenditures, during the
second fiscal year preceding the fiscal year for which
the determination 13 made (or, if satisfactory data for
that year are not available, during the most recent
preceding fiscal year for which satisfactory data are
available) of all local educational agencies in the 50
States and the District of Columbia; plus

“(i1) any direet expenditures by the State for the
operation of those agencies; divided by
“(B) the aggregate number of children in average daily

attendance to whom those agencies provided free public

education during that preceding year.

“(2) STATE.—~The term ‘State’ means each of the 50 States,
the District of Columbia, and the Commonwealth of Puerto
Rico.

“(h) UsE OF AMOUNTS BY SECRETARY OF THE INTERIOR.—

“(1) PROVISION OF AMOUNTS FOR ASSISTANCE,—
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“(A) TN GENERAL.—The Secretary of Education shall
provide amounts to the Secretary of the Interior to meet
the need for assistance for the education of children with
disabilities on reservations aged 5 to 21, inclusive, enrolled
in elementary schools and secondary schools for Indian
children operated or funded by the Secretary of the Interior.
The amount of such payment for any fiscal year shall
be equal to 80 percent of the amount allotted under sub-
section (b)(2) for that fiscal year. Of the amount described
in the preceding sentence—

“(i) 80 percent shall be allocated to such schools
by July 1 of that fiscal year; and

“(ii) 20 percent shall be allocated to such schools
by September 30 of that fiscal year,

‘{B) CALCULATION OF NUMBER OF CHILDREN.—In the
case of Indian students aged 3 to 5, inclusive, who are
enrolled in programs affiliated with the Bureau of Indian
Affairs (referved to in this subsection as the ‘BIA’) gchools
and that are required by the States in which such schools
are located to attain or maintain State acereditation, and
which schools have such acereditation prior to the date
of enactment of the Individuals with Disabilities Education
Act Amendments of 1991, the school shall be allowed to
count those children for the purpose of distribution of the
funds provided under this paragraph to the Secretary of
the Interior. The Secretary of the Interior shall be respon-
sible for meeting all of the requirements of this part for
those children, in accordance with paragraph (2),

“(Cy ADDITIONAL REQUIREMENT.—With respect to all
other children aged 3 to 21, inclusive, on reservations,
the State educational agency shall be responsible for
ensuring that all of the requirements of this part are imple-
mented.

“(2) SUBMISSION OF INFORMATION,—The Secretary of Edu-
cation may provide the Secretary of the Interior amounts under
paragraph (1) for a fiscal year only if the Secretary of the
Interior submits to the Secretary of Education information
that-—

“(A) demonstrates that the Department of the Interior
meets the appropriate requirements, as determined by the
Secretary of Education, of sections 612 (including moni-
toring and evaluation activities) and 613;

“(B) includes a description of how the Secretary of
the Interior will coordinate the provision of services under
this part with local educational agencies, tribes and tribal
c%;anizations, and other private and Federal service pro-
viders;

%C) includes an assurance that there are public
hearings, adequate notice of such hearings, and an oppor-
tunity for comment afforded to members of tribes, tribal
governing bodies, and affected local school boards before
the adoption of the policies, programs, and procedures
related to the requirements described in subparagraph (A);

“D) includes an assurance that the Secretary of the
Interior will provide such information as the Secretary
of iducation may require to comply with section 618;
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“{B) includes an assurance that the Secretary of the
Interior and the Secvetary of Health and Human Services
have entered into a memorandum of agreement, to be
provided to the Secretary of Education, for the coordination
of services, resources, and personnel belween their respec-
tive Federal, State, and local offices and with State and
local educational agencies and other entities to facilitate
the provision of services to Indian children with disabilities
residing on or near reservations (such agreement shall
provide for the apportionment of responsibilities and costs,
including child find, evalualion, diagnosis, remediation or
therapeutic measures, and (where appropriate) equipment
and medical or personal supplies as needed for a child
to remain in school or a program); and

“F) includes an assurance that the Department of
the Interior will cooperate with the Department of Edu-
cation in its exercise of monitoring and oversight of this
application, and any agreements entered into between the
Secretary of the Interior and other entities under this
part, and will fulfill its duties under this part.

“3) APPLICABILITY.—The Secretary shall withhold pay-
ments under this subsection with respect to the information
described in paragraph (2) in the same manner as the Secretary
withholds payments under section 616(e)(B).

“(4) PAYMENTS FOR EDUCATION AND SERVICES FOR INDIAN
CHILDREN WITH DISABILITIES AGED 3 THROUGH 5.—

“(A) IN aENERAL.—With funds appropriated under sub-
section (i), the Secretary of Education shall make payments
to the Secretary of the Interior to be distributed to tribes
or tribal organizations (as defined under section 4 of the
Indian Self-Determination and Education Assistance Act)
or consortia of tribes or tribal organizations to provide
for the coordination of assistance for special education and
related services for children with disabilities aged 3
through 5 on reservations served by elementary schools
and secondary schools for Indian children operated or
funded by the Department of the Interior. The amount
of such payments under subparagraph (B} for any fiscal
year shall he equal to 20 percent of the amount allotted
under subsection (b)}(2).

“B) DisTRIBUTION OF FUNDS—The Secretary of the
Interior shall distribute the total amount of the payment
under subparagraph (A) by allocating to each tribe, tribal
organization, or consortium an amount based on the
number of children with disabilities aged 3 through 5
residing on reservations as reported annually, divided by
the total of those children served by all tribes or tribal
organizations.

“(C) SUBMISSION OF INFORMATION.—To receive a pay-
ment under this paragraph, the tribe or tribal organization
shall submit such figures to the Secretary of the Interior
as required to determine the amounts to be allocated under
subparagraph (B). This information shall be compiled and
submitted to the Secretary of Education.

“D) UsE oF FUNDS.—The funds received by a tribe
or tribal organization shall be used to assist in child find,
screening, and other procedures for thie early identification
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of children aged 3 through 5, parent training, and the
provision of direct services. These activities may be carried
out directly or through contracts or coaperative agreements
with the BIA, local educational agencies, and other public
or private nonprofit organizations, The tribe or tribal
organization is encouraged to involve Indian parents in
the development and implementation of these activities,

The tribe or tribal organization shall, as appropriate, make

referrals to local, State, or Federal entities for the provision

of services or further diagnosis.

“(E) BieNmIAL REPORT.—To be eligible to receive a
grant pursuant to subparagraph (A), the tribe or tribal
organization shall provide to the Secretary of the Interior
a biennial report of activities undertaken under this para-
graph, including the number of contracts and cooperative
agreements entered into, the number of children contacted
and receiving services for each year, and the estimated
number of childven needing services during the 2 years
following the year in which the report is made. The Sec-
retary of the Interior shall include a summary of this
information on a biennial basis in the report to the Sec-
retary of Education required under this subsection., The
Secretary of Education may require any additional informa-
tion from the Secretary of the Interior.

“(F) PROHIBITIONS.—None of the funds allocated under
this paragraph may be used by the Secretary of the Interior
for administrative purposes, including child count and the
provision of technical assistance.

“(6) PLAN FOR COORDINATION OF SERVICES.—The Secretary
of the Interior shall develop and implement a plan for the
coordination of services for all Indian children with disabilities
residing on reservations covered under this title. Such plan
shall provide for the coordination of services benefiting those
children from whatever source, including tribes, the Indian
Health Service, other BIA divisions, and other Federal agencies.
In developing the plan, the Secretary of the Interior shall
consult with all interested and involved parties. The plan shall
be based on the needs of the children and the system best
suited for meeting those needs, and may involve the establish-
ment of cooperative agreements between the BIA, other Federal
agencies, and other entities. The plan shall also be distributed
upon request to States, State educational agencies and local
educational agencies, and other agencies providing services to
infants, toddlers, and children with disabilities, to tribes, and
to other interested parties.

“(6) BESTABLISHMENT OF ADVISORY BOARD.—To meet the
requirements of section 612(a)(21), the Secretary of the Interior
shall establish, under the BIA, an advisory board composed
of individuals involved in or concerned with the education and
provision of services to Indian infants, toddlers, children, and
youth with disabilities, including Indians with disabifities,
Indian parents or guardians of such children, teachers, service
providers, State and local educational officials, representatives
of tribes or tribal organizations, representatives from State
Interagency Coordinating Councils under section 641 in States
having reservations, and other members representing the var-
ious divisions and entities of the BIA. The chairperson shatl
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bﬁ aielzlected by the Secretary of the Interior. The advisory board
shall—

“(A) assist in the coordination of services within the
BIA and with other local, State, and Federal agencies in
the provision of education for infants, toddlers, and children
with disabilities;

“(B) advise and assist the Secretary of the Interior
in the performance of the Secretary of the Interior’s respon-
sibilities described in this subsection;

“C) develop and recommend policies concerning effec-
tive inter- and intra-agency collaboration, including modi-
fications to regulations, and the elimination of barriers
to inter- and intra-agency programs and activities;

“D) provide assistance and disseminate information
on best practices, effective program coordination strategies,
and recommendations for improved early intervention serv-
ices or educational programming for Indian infants, tod-
dlers, and children with disabilities; and

“(H) provide assistance in the preparation of informa-
tion required under paragraph (2)(D).

“(7) ANNUAL REPORTS.—

“lA) INn GENERAL.~~The advisory board established
under paragraph (6) shall prepare and submit to the Sec-
retary of the Interior and to Congress an annual report
containing a deseription of the aclivities of the advigory
board for the preceding year.

“B) AvAILABILITY. —The Secretary of the Interior shall
make available to the Secretary of Education the report
described in subparagraph (A).

“(i) AUTHORIZATION OF iPPROPRIATIONS.—FOI‘ the purpose of
carrying out this dpart, other than section 619, there are authorized
to be appropriated—

“(1) $12,368,376,671 for fiscal year 2005;

“(2) $14,648,647,143 for fiscal year 2006;

“(3) $16,938,917,714 for fiscal year 2007;

“(4) $19,229,188,286 for fiscal year 2008;

“(5) $21,619,458,857 for fiscal year 2009;

“(6) $23,800,729,429 for fiscal year 2010;

“'7) $26,100,000,000 for fiscal year 2011; and

“(8) such sums as may be necessary for fiscal year 2012

and each succeeding fiscal year.

“SKEC. 612, STATE ELIGIBILITY.

“(a) IN GENERAL.—A State is eligible for assistance under this
part for a fiscal year if the State submits a plan that provides
assurances to the Secretary that the State has in effect policies
and procedures to ensure that the State meets each of the following
conditions:

’ “(1) FREE APPROPRIATE PUBLIC EDUCATION.—

“(A) IN GENERAL.—A free appropriate public education
is available to all children with disabilities residing in
the State between the ages of 3 and 21, inclusive, including
children with disabilities who have been suspended or
expelled from school,

“(B) Limita11oN.—The obligation to make a free appro-
priate public education available to all children with
disabilities does not apply with respect to children—
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“(i) aged 3 through 5 and 18 through 21 in a

State to the extent that its application to those children

would be inconsistent with State law or practice, or

the order of any court, respecting the provision of
public education to children in those age ranges; and
“(ii) aged 18 through 21 to the extent that State
law does not require that special education and related
services under this part be provided to children with
disabilities who, in the educational placement prior
to their incarceration in an adult correctional facility—
“(I) were not actually identified as being a
child with a disability under section 602; or
“(1I} did not have an individualized education
program under this part.

“C) STATE FLEXIBILITY.—A Stale that provides early
intervention services in accordance with part C to a child
who is_eligible for services under section 619, is not
required to provide such child with a free appropriate public
education,

“(2) F'ULL EDUCATIONAL OPPORTUNITY GOAL.—The State has
established a goal of providing full educational opportunity
to all children with disabilities and a detailed timetable for
accomplishing that goal,

“3) CHILD FIND,—

“(A) Tn  oBNERAL—AIl children with disabilitics
repiding in the State, including children with disabilities
who are homeless children or are wards of the State and
children with disabilities attending private schools, regard-
less of the severity of their disabilities, and who are in
need of special education and related services, are identi-
fied, located, and evaluated and a practical method is devel-
oped and implemented to determine which children with
disabilities are currently receiving needed special education
and related services.

- “(B) CoNSTRUCTION.—Nothing in this title requires
that childven be classified by their disability so long as
each child who has a disability listed in section 602 and
who, by reason of that disability, needs special education
and related services is regarded as a child with a disability
under this part,

“(4) INDIVIDUALIZED EDUCATION PROGRAM.—An individual-
ized education program, or an individualized family service
plan that meets the requirements of section 636(d), is developed,
reviewed, and revised for each child with a disability in accord-
ance with section 614(d).

“(5) LEAST RESTRICTIVE ENVIRONMENT.—

“(A) IN GENERAL—To the maximum extent appro-
priate, children with disabilities, including children in
public or private institutions or other cave facilities, ave
educated with children who are not disabled, and special
classes, separate schooling, or other removal of children
with disabilities from the regular educational environment
occurs only when the nature or severity of the disability
of a child is such that education in regular classes with
the use of supplementary aids and services cannot be
achieved satisfactorily,

“(B) ADDITIONAL REQUIREMENT.—
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“(iy IN GENERAL.—A State funding mechanism
shall not result in placements that violate the require-
ments of subparagraph (A), and a State shall not use
a funding mechanism by which the State distributes
funds on the basis of the type of setting in which
a child is served that will result in the failure to
provide a child with a disability a free appropriate
public education according to the unique needs of the
child as described in the child’s IEP.

“(i1) ASSURANCE.—If the State does not have poli-
cies and procedures to ensure compliance with clause
(i), the State shall provide the Secretary an assurance
that the State will revise the funding mechanism as
soon as feagible to ensure that such mechanism does
not result in such placements.

“(6) PROCEDURAL SAFEGUARDS.—

“(A) IN GENERAL.—Children with disahilities and their
parents are afforded the procedural safeguards required
by section 615,

“(B) ADDITIONAL PROCEDURAL SAFEGQUARDS.—Proce-
dures to ensure that testing and evaluation materials and
procedures utilized for the purposes of evaluation and
placement of children with disabilities for services under
this title will be selected and administered so as not to
be racially or culturally discriminatory. Such materials or
procedures shall be provided and administered in the
child’s native language or mode of communication, unless
it clearly is not feasible to do so, and no single procedure
shall be the sole criterion for determining an appropriate
educational program for a child,

“(7) EVALUATION.—Children with disabilities are evaluated
in aceordance with subsections (a) through (c) of section 614.

“(8) CONFIDENTIALITY.—Agencies in the State comply with
section 617(c) (relating to the confidentiality of records and
information).

“(9) TRANSITION FROM PART C TO PRESCHOOT. PROGRAMS.—
Children participating in early intervention programs assisted
under gart C, and who will participate in preschool programs
apgisted under this part, experience a smooth and effective
transition to those preschool programs in a manner consistent
with section 637(a)(9). By the third birthday of such a child,
an individualized education program or, if consistent with sec-
tions 614(d)(2)(B) and 636(d), an individualized family service
plan, has beon developed and is being implemented for the
child. The local educational agency will participate in transition
planning conferences arranged by the designated lead agency
under section 635(a)(10).

“(10) CHILDREN IN PRIVATE SCHOOLS,-—

“(A) CHILDREN ENROLLED IN PRIVATE SCHOOLS BY THEIR
PARENTS.—

(i) TN GENERAL—To the extent consistent with
the number and location of children with disabilities
in the State who are enrolled by their parents in pri-
vate elementary schools and secondary schools in the
school district served by a local educational agency,
provision is made for the participation of these children
in the program assisted or carried out under this part
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by providing for such children special education and
related services in accordance with the following
requirements, unless the Secretary has arranged for
services to those children under subsection (f):

“(I) Amounts to be expended for the provision
of those gervices (including direct services to paren-
tally placed private school children) by the local
educational agency shall be equal to a propor-
tionate amount of Federal funds made available
under this part.

“(ID) In caleulating the proportionate amount
of Federal funds, the local educational agency,
after timely and meaningful consultation with rep-
resentatives of private schools as described in
clause (iii), shall conduct a thorough and complete
child find process to determine the number of
parentally placed children with disabilities
attending private schools located in the local edu-
cational agency.

“(III) Such services to parentally placed pri-
vate school children with disabilities may be pro-
vided to the children on the premises of private,
including religious, schools, to the extent con-
sistent with law,

“(IV) State and local funds may supplement
and in no case shall supplant the proportionate
amount of Federal funds required to be expended
under this subparagraph.

“(V) Each local educational agency shall main-
tain in its records snd provide to the State edu-
cational agency the number of children evaluated
under this subparagraph, the number of children
determined to be children with disabilities under
this paragraph, and the number of children served
under this paragraph,

“(ii) CHILD FIND REQUIREMENT .-~

“I) IN GENERAL—The requirements of para-
graph (3) (velating to child find) shall apply with
respect to children with disabilities in the State
who are enrolled in private, including religious,
elementary schools and secondary schools.

“(II) EQUITABLE PARTICIPATION.—The child
find process shall be designed to ensure the equi-
table participation of parentally placed private
school children with disabilities and an accurate
count of such children.

“(III} AcTIvITiES.~—In carrying out this clause,
the local educational agency, or where applicable,
the State educational agency, shall undertake
activities similar to those activities undertaken for
the agency’s public school children.

“(IV) Cost—The cost of carrying out this
clause, including individual evaluations, may not
be considered in determining whether a local edu-
cational agency has metl its obligations under
clause (3).
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“(V) ComPLETION PERIOD.—Such child find
process shall be completed in a time period com-
parable to that for other students attending public
schools in the local educational agency.

“(iii) CONSULTATION —To ensure timely and mean-
ingful consultation, a local educational agency, or
where appropriate, a State educational agency, shall
consult with private school representatives and rep-
resentatives of parents of parentally placed private
school children with disabilities during the design and
development of special education and related services
for the children, including regarding—

“(D) the child find process and how parentally
placed private school children suspected of having
a disability can participate equitably, including
how parents, teachers, and private school officials
will be informed of the process;

“(II) the determination of the proportionate
amount of Federal funds available to serve paren-
tally placed private school children with disabil-
ities under this subparagraph, including the deter-
mination of how the amount was calculated;

“(III) the consultation process among the local
educational agency, private school officials, and
representatives of parvents of parentally placed pri-
vate school children with disabilities, including
how such process will operate throughout the
school year to ensure that parentally placed pri-
vate school childven with disabilities identified
through the child find process can meaningfully
participate in special education and related serv-
ices;

“(IV) how, where, and by whom special edu-
cation and related services will be provided for
parentally placed private school children with
disabilities, including a discussion of types of serv-
ices, including divect services and alternate service
delivery mechanisms, how such services will be
apportioned if funds are insufficient to serve all
children, and how and when these decisions will
be made; and

“(V) how, if the local educational agency dis-
agrees with the views of the private school officials
on the provision of services or the types of services,
whether provided directly or through a contract,
the local educational agency shall provide to the
private school officials a written explanation of
the reasons why the local educational agency chose
not to provide services directly or through a con-
tract.

“(iv) WRITTEN AFFIRMATION.—When timely and
meaningful consultation as required by clause (iii) has
occurred, the local educational agency shall obtain a
written affirmation signed by the representatives of
participating private schools, and if such representa-
tives do not provide such affirmation within a reason-
able period of time, the local educational agency shall
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forward the documentation of the consultation process
to the State educational agency.

“(v) COMPLIANCE.—

“(I) IN GENERAL.—A private school official
ghall have the right to submit a complaint to the
Slate educational agency that the local educational
agency did not engage in consultation that was
meaningful and timely, or did not give due consid-
eration to the views of the private school official.

“(1I} PROCEDURE.—If the private school official
wishes to submit a complaint, the official shall
provide the basis of the noncompliance with this
subparagraph by the local educational agency to
the State educational agency, and the local edu-
cational agency shall forward the appropriate docu-
mentation to the State educational agency. If the
private school official is dissatisfied with the deci-
sion of the State educational agency, such official
may submit a complaint to the Secretary by pro-
viding the basis of the noncompliance with this
subparagraph by the local educational agency to
the Secretary, and the State educational agency
shall forward the appropriate documentation to
the Seeretary.

“(vi) PROVISION OF EQUITABLE SERVICES, —

“(I) DIRECTLY OR THROUGH CONTRACTS.—The
provigion of services pursuant to this subpara-
graph shall be provided—

“(aa) by employees of a public agency; or

“(bb) through contract by the public
agency with an individual, association, agency,
orlganization, or other entity.

“(II) SECULAR, NBUTRAL, NONIDEOLOGICAL.—
Special education and related services provided
to parentally placed private school children with
disabilities, including materials and equipment,
shall be secular, neutral, and nonideological.

“(vii) PUBLIC CONTROL OF FUNDS.—The control of
funds used to provide special education and related
services under this subparagraph, and title to mate-
rials, equipment, and property purchased with those
funds, shall be in a public agency for the uses and
purposes provided in this title, and a public agency
shall administer the funds and property.

“{B) CHILDREN PLACED IN, OR REFERRED TO, PRIVATE
SCHOOLS BY PUBLIC AGENCIES,—

“(1) IN GENERAL.—Children with disabilities in pri-
vate schools and facilities are provided special edu-
cation and relaled services, in accordance with an
individualized education program, at no cost to their
parents, if' such children are placed in, or referred
to, such schools or facilities by the State or appropriate
local educational agency as the means of carrying out
the requirements of this part or any other applicable
law requiring the provision of special education and
related services to all children with disabilities within
such State.



118 STAT, 2682

PUBLIC LAW 108-446—DEC. 3, 2004

“(ii) STANDARDS.—In all cases described in clause
(i), the State educational agency shall determine
whether such schools and facilities meet standards
that apply to State educational agencies and local edu-
cational agencies and that children so served have
all the rights the children would have if served by
such agencies.
“(C} PAYMENT FOR EDUCATION OF CHILDREN ENROLLED

IN PRIVATE SCHOOLS WITHOUT CONSENT OF OR REFERRAIL,
BY THE PUBLIC AGENCY —

“(i) IN GENERAL.—Subject to subparagraph (A), this
part does not require a local educational agency to
pay for the cost of educalion, including special edu-
cation and related services, of a child with a disability
at a private school or facility if that agency made
a free appropriate public education available to the
child and the parents elected to place the child in
such private school or facility.

“(ii) REIMBURSEMENT FOR PRIVATE SCHOOL PLACE-
MENT.—If the parents of a child with a disability, who
previously received special education and relaled serv-
wes under the authority of a public agency, enroll
the child in a private elementary school or secondary
school without the consent of or referral by the public
agency, a court or a hearing officer may require the
agency to reimburse the parents for the cost of that
enrollment if the court or hearing officer finds that
the agency had not made a free appropriate public
education available to the child in a timely manner
prior to that enrollment.

“(iii) LIMITATION ON REIMBURSEMENT.—The cost of
reimbursement described in clause (ii) may be reduced
or denied—

“T) if—

“(aa) at the most recent IEP meeting that
the parents attended prior to removal of the
chilt}) from the public school, the parents did

not inform the IEP Team that they were

rejecting the placement proposed by the public
agency to provide a free appropriate public
education to their child, including stating their
concerng and their intent to enroll their child
ina private school at public expense; or

‘(bb} 10 business days (including any holi-
days that eccur on a business day) prior to
the removal of the child from the public school,
the parents did not give written notice to the
public agency of the information described in
item (aa);

“(LI) if, prior to the parents’ removal of the
child from the public school, the public agency
informed the parents, through the notice require-
ments described in section 615(b)(3), of its intent
to evaluate the child (including a statement of
the purpose of the evaluation that was appropriate
and reasonable), but the parents did not make
the child available for such evaluation; or
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“Iy upon a  judicial finding  of
unreasonableness with respect to actions taken by
the parents,

“liv) EXCEPTION.—Notwithstanding the notice
requirement in  clause  (iii)(I), t%)e cost  of
reimbursement—

“(I) shall not be reduced or denied for failure
to provide such notice if—

“(aa) the school prevented the parent from
providing such notice;

“(bb) the parents had not received notice,
pursuant to section 615, of the notice require-
ment in clause Gi)(I); or

“(ce) compliance with clause (iii)(I) would
likgly result in physical harm to the child;
an
“(II) may, in the discretion of a court or a

hearing officer, not be reduced or denied for failure

to provide such notice if—

“(aa) the parent is illiterate or cannot
write in English; or

“(bb) compliance with clause (iii)(I}) would
lihk:?(liy result in serious emotional harm to the
child.

(11} STATE EDUCATIONAL AGENCY RESPONSIBLE FOR GEN-
ERAL SUPERVISION, —
“(A) IN GENERAL—The State educational agency is
responsible for ensuring that—

“(1) the requirements of this part are met;

“il) all educalional programs for children with
digabilities in the State, including all such programs
administered by any other State agency or local
agency—

“I) are under the general supervision of
individuals in the State who are responsible for
educational programs for children with disabilities;

“(II) meet the educational standards of the

State educational agency; and :

“(iii) in carrying out this part with respect to home-
less children, the requirements of subtitle B of title
VII of the McKinney-Vento Homeless Assistance Act
(42 U.S8.C. 11431 et seq.) are met.

“(B) LiMiTATION.—~Subparagraph (A) shall not limit the
responsibility of agencies in the State other than the State
educational agency to provide, or pay for some or all of
the costs of, a free appropriate public education for any
child with a disability in the State.

“(C) EXCEPTION.—Notwithstanding subparagraphs (A)
and (B), the Governor (or another individual pursuant to
State law), consistent with State law, may assign to any
public agency in the State the responsibility of ensuring
that the requirements of this part are met with respect
to children with disabilities who are convicted as adults
under State law and incarcerated in adult prisons.

“(12) OBLIGATIONS RELATED TO AND METHODS OF ENSURING
SERVICES,—
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“(A) ESTABLISHING RESPONSIBILITY FOR SERVICES.—The
Chief Bxecutive Officer of a State or designee of the officer
shall ensure that an interagency agreement or other mecha-
nism for interagency coordination is in effect between each
public agency described in subparagraph (B) and the State
educational agency, in order te ensure that all services
described in subparagraph (B)(i) that are needed to ensure
a free appropriate public education are provided, including
the provision of such services during the pendency of any
dispute under clause (iii). Such agreement or mechanism
shall include the following:

“(i) AGENCY FINANCIAL RESPONSIBILITY. —An identi-
fication of, or a method for defining, the financial
responsibility of each agency for providing services
desgeribed in subparagraph (B){) to ensure a free appro-
priate public education to children with disabilities,
provided that the financial respongibility of each publie
agency described in subparagraph (B), including the
State medicaid agency and other public insurers of
children with disabilities, shall precede the financial
responsibility of the local educational agency (or the
Stat}e agency responsible for developing the child’s
1IEP),

“(ii) CONDITIONS AND TERMS OF REIMBURSEMENT.—
The conditions, terms, and procedures under which
a local educational agency shall be reimbursed by other
agencies.

“(iii) INTERAGENCY DISPUTES—Procedures for
resolving interagency disputes (including procedures
under which local educational agencies may initiate
proceedings) under the agreement or other mechanism
to secure reimbursement from other agencies or other-
wise implement the provisions of the agreement or
mechanism,

“(iv) COORDINATION OF SERVICES PROCEDURES.—
Policies and procedures for agencies to determine and
identify the interagency coordination responsibilities
of each agency to promote the coordination and timely
and appropriate delivery of services described in
subparagraph (B)(i).

“(B) OBLIGATION OF PUBLIC AGENCY.—

“{1) IN GENERAL.—If any public agency other than
an educational agency is otherwise obligated under
Federal or State law, or assigned responsibility under
State policy pursuant to subparagraph (A), to provide
or pay for any services that are also considered special
education or related services (such as, but not limited
to, services described in gection 602(1) relating to
agsistive technology devices, 602(2) relating to assistive
technology services, 602(26) relating to related services,
602(33) relating to supplementary aids and services,
and 602(34) relating to transilion services) that are
necessary for ensuring a free appropriate public edu-
cation to children with disabilities within the State,
such public agency shall fulfill that obligation or
respongibility, either directly or through contract or
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other arrangement pursuant to subparagraph (A) or

an agreement pursuant to subparagraph (C).

“(ii} REIMBURSEMENT FOR SERVICES BY PUBLIC
AGENCY.—If a public agency other than an educational
agency fails to provide or pay for the special education
and related services described in clause (i), the local
educational agency (or State agency responsible for
developing the child’s IEP) shall provide or pay for
such services to the child. Such local educational
agency or State agency is authorized to claim
reimbursement for the services from the public agency
that failed to provide or pay for such services and
such public agency shall reimburse the local edu-
cational agency or State agency pursuant to the terms
of the interagency agreement or other mechanism
described in subparagraph (A)(i) according to the proce-
dures established in such agreement pursuant to
subparagraph (A)(ii).

‘{C) SpeCIAL RULE.—The requirements of subpara-
graph (A) may be met through—

“(i) State statute or regulation;

“(ii} signed agreements between respective agencg
officials that clearly identify the responsibilities of eacg
agency relating to the provision of services; or

“(1ii) other appropriate written methods as deter-
mined by the Chief Executive Officer of the State or
designee of the officer and approved by the Secretary.

“{13) PROCEDURAL REQUIREMENTS RELATING TO LOCAL EDU-
CATIONAL AGENCY RELIGIBILITY.—The State educational agency
will not make a final determination that a local educational
agency is not eligible for assistance under this part without
first affording that agency reasonable notice and an opportunity
for a hearing.

“(14) PERSONNEL QUALIFICATIONS,—

“(A) IN GENERAL.—The State educational agency has
established and maintaing qualifications to ensure that
personnel necessary to carry out this part are appropriately
and adequately prepared and trained, including that those
personnel have the content knowledge and skills to serve
children with disabilities,

“(B) RELATED SERVICES PERSONNEL AND PARAPROFES-
s10NALS.—The qualifications under subparagraph (A)
include qualifications for related services personnel and
paraprofessionals that—

“(i) are consistent with any State-approved or
State-recognized certification, licensing, registration, or
other comparable requirements thai apply to the
professional discipline in which those personnel are
providing special education or related services;

“(ii) ensure that related services personnel who
deliver serviees in their discipline or profession meet
the requirements of clause (i) and have not had certifi-
cation or licensure requirements waived on an emer-
gency, temporary, or provisional basis; and

*(iii} allow paraprofessionals and assistants who
are appropriately trained and supervised, in accord-
ance with State law, regulation, or written policy, in

0060108



118 STAT. 2686

Reports.

PUBLIC LAW 108-446—DEC. 8, 2004

meeting the requirements of this part to be used to

assist in the provision of special education and related

services under this part to children with disabilities.

“(C) QUALIFICATIONS FOR SPECIAL EDUCATION
TEACHERS.—The qualifications described in subparagraph
(A) shall ensure that each person employed as a special
education teacher in the State who teaches elementary
school, middle school, or secondary school is highly qualified
by the deadline established in section 1119(a)(2) of the
Elementary and Secondary Tiducation Act of 1965.

“D) PoLicy.—In implementing this section, a State
shall adopt a policy that includes a requirement that local
educational agencies in the State take measurable steps
to recruit, hire, train, and retain highly qualified personnel
to provide special education and related services under
this part to children with disabilities.

“(E) RULE OF CONSTRUCTION.—Notwithstanding any
other individual right of action that a parent or student
may maintain under this part, nothing in this paragraph
shall be construed to create a right of action on behalf
of an individual student for the failure of a particular
State educational agency or local educational agency staff
person to be highly qualified, or to prevent a parent from
filing a complaint about staff qualifications with the State
educational agency as provided for under this part.

“(15) PERFORMANCE GOALS AND INDICATORS.—The State—

“(A) has established goals for the performance of chil-
dren with disabilities in the State that—

“() promote the purposes of this title, as stated
in section 601(d); - _

“(ii) are the same as the State’s definition of ade-
quate yearly progress, including the State’s objectives
for progress by children with disabilities, under section
1111(bX2)C) of the Flementary and Secondary Edu-
cation Act of 1965,

“(iii) address graduation rates and dropout rates,
as well as such other factors as the State may deter-
mine; and ‘

“(iv) are congistent, to the extent appropriate, with
any other goals and standards for children established
by the State;

“B) has established performance indicators the State
will use to assess progress toward achieving the goals
described in subparagraph (A), including measurable

“annual objectives for progress by children with disabilities

under section 1111} 2N CY(v)(T1){ce) of the Elementary and
Secondary Education Act of 1965; and

“C) will annually report to the Secretary and the
public on the progress of the State, and of children with
disabilities in the State, toward meeting the goals estab-
lished under subparagraph (A), which may include ele-
ments of the reports required under section 1111(h) of
the Elementary and Secondary Education Act of 1965.
“(16) PARTICIPATION IN ASSESSMENTS.—

“(A) IN GENERAL.—AIl children with disabilities are
included in all general State and districtwide assessment
programs, including assessments described under section
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1111 of the Elementary and Secondary Education Act of
1965, with appropriate accommodations and alternate
assessments where necessary and as indicated in their
respective individualized education programs.

‘{B) ACCOMMODATION GUIDELINES.—The State (or in
the case of a districtwide assessment, the local educational
agency) has developed guidelines for the provigion of appro-
priate accommodations.

“(C) ALTERNATE ASSESSMENTS,—

“(i) IN GENERAL.—The State (or, in the ecase of
a districtwide assessment, the local educational agency)
has developed and implemented guidelines for the
participation of children with disabilities in alternate
assessments for those children whe cannot participate
in regular assessments under subparagraph (A) with
accommodations as indicated in their respective
individualized education programs.

“(ii) REQUIREMENTS FOR ALTERNATE ASSESS-
MENTS.—The guidelines under clauge (i) shall provide
for alternate assessments that—

“(I) are aligned with the State’s challenging
academic content standards and challenging stu-
dent academic achievement standards; and

“(II) if the State has adopted alternate aca-
demic achievement standards permitted under the
regulations promulgated to carry out section
1111(bX1) of the Elementary and Secondary Edu-
cation Act of 1965, measure the achievement of
children with disabilities against those standards.
“(iti) CONDUCT OF ALTERNATE ASSESSMENTS.—The

State conducts the alternate assessments described in

this subparagraph.

“D) ReporTS,—The State educational agency (or, in
the cage of a districtwide assessment, the local educational
agency) makes available to the public, and reports to the
public with the same frequency and in the same detail
as it reports on the assessment of nondisabled children,
the following:

“i} The number of children with disabilities
participating in regular assessments, and the number
of those children who were provided accommodations
in order to participate in those assessments.

“i1) The number of children with disabilities
participating in alternate assessments described in
subparagraph (C)Gi)(D).

“(iii) The number of children with disabilities
participating in alternate assessments described in
subparagraph (C)(1i)1D.

“(iv) The performance of children with disabilities
on regular asgessments and on alternate assessments
(if the number of children with disabilities partici-
pating in those assessments is sufficient to yield statis-
tically reliable information and reporting that informa-
tion will not reveal personally identifiable information
about an individual student), compared with the
achievement of all children, including children with
digabilities, on those assessments.
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“(15) UNivERSAL DESIGN—The State educational agency
(or, in the case of a districtwide assessment, the local
educational agency) shall, to the extent feasible, use uni-
versal design principles in developing and administering
any assessments under this paragraph.

“(17) SUPPLEMENTATION OF STATE, LOCAL, AND OTHER FED-
ERAL FUNDS,—

“(A) EXPENDITURES.—Funds paid to a State under this
part will be expended in accordance with all the provisions
of this part.

“(B) PROHIBITION AGAINST COMMINGLING.—Funds paid
to a State under this part will not be commingled with
State funds.

“(C) PROHIBITION AGAINST SUPPLANTATION AND CONDI-
TIONS FOR WAIVER BY SECRETARY.—Except as provided in
section 613, funds paid to a State under this part will
be used to supplement the level of Federal, State, and
local funds (including funds that are not under the direct
control of State or local educational agencies) expended
for special education and related services provided to chil-
dren with disabilities under this part and in no case to
supplant such Federal, State, and local funds, except that,
where the State provides clear and convincing evidence
that all children with disabilities have available to them
a free appropriate public education, the Secretary may
waive, in whole or in part, the requiroments of this
subparagraph if the Secretary concurs with the evidence
provided by the State.

“(18) MAINTENANCE OF STATE FINANCIAL SUPPORT,—

“(A) IN GENBRAL—The State does not reduce the
amount of State financial support for special education
and related services for children with disabilities, or other-
wise made available hecause of the excess costs of educating
those children, below the amount of that support for the
preceding figcal year.

*(B) REDUCTION OF FUNDS FOR FAILURE TO MAINTAIN
SUPPORT,—The Secretary shall reduce the allocation of
funds under section 611 for any fiscal year following the
fiscal year in which the State fails to comply with the
requirement of subparagraph (A) by the same amount by
which the State fails to meet the requirement. ;

“(C) WAIVERS FOR EXCEPTIONAL OR UNCONTROLLABLE
CIRCUMSTANCES.—The Secretary may waive the require-
ment of subparagraph (A) for a State, for 1 fiscal year
at a time, if the Secretary determines that—

“(1) granting a waiver would be equitable due to
exceptional or uncontrollable circumstances such as

a natural disaster or a precipitous and unforeseen

decline in the financial resources of the State: or

‘(ii) the State meets the standard in paragraph

(17)C) for a waiver of the requirement to supplement,

and not to supplant, funds received under this part.

“(D) SUBSEQUENT YEARS.—If, for any year, a State
fails to meet the requirement of subparagraph (A),
including any year for which the State is granted a waiver
under subparagraph (C), the financial support required
of the State in future years under subparagraph (A) shall
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be the amount that would have been required in the

absence of that failure and not the reduced level of the

State’s support,

“(19) PUBLIC PARTICIPATION.~—Prior to the adoption of any
policies and procedures needed to comply with this section
(including any amendments to such policies and procedures),
the State ensures that there are public hearings, adequate
notice of the hearings, and an opportunity for comment avail-
able to the general public, including individuals with disabilities
and parents of children with disabilities.

“(20) RULE OF CONSTRUCTION.—In complying with para-
graphs (17) and (18), a State may not use funds paid to it
under this part to satisfy State-law mandated funding obliga-
tions to local educational agencies, including funding based
on student attendance or enrollment, or inflation.

(21) STATE ADVISORY PANEL.—

“(A) IN gENERAL.—The State has established and main-
tains an advisory panel for the purpose of providing policy
guidance with respect to special education and related serv-
ices for children with disabilities in the State.

“(B} MEMBERSHIP.—Such advisory panel shall consist
of members appointed by the Governor, or any other official
authorized under State law to make such appointments,
be representative of the State population, and be composed
of individuals involved in, or concerned with, the education
of children with digabilities, including—

“(i) parents of children with digabililies (ages birth
through 26);

“(11) individuals with disabilities;

“(iii) teachers;

*(iv) representatives of institutions of higher edu-
cation that prepare special education and related serv-
ices personnel;

“(v) State and local education officials, including
officials who carry out activities under subtitle B of
title VII of the McKinney-Vento Homeless Assistance
Act (42 U.B.C. 11431 et seq.);

“(vi) administrators of programs for childven with
disabilities;

“(vii) representatives of other State agencies
involved in the financing or delivery of related services
to children with disabilities;

“(viii) representatives of private schools and public
charter schools;

"(ix) not less than 1 representative of a vocational,
community, or buginess organization concerned with
the provision of transition services to children with
disabilities;

“(x) a representalive from the State child welfare
agency responsible for foster care; and

“(xi) representatives from the State juvenile and
adult corrections agencies.

“(C) SPECIAL RULE.—A majority of the members of
the panel shall be individuals with disabilities or parents
of children with disabilities (ages birth through 26).

(D) Duries.—The advisory panel shall—
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“(i) advise the State educational agency of unmet
needs within the State in the education of children
with disabilities;

(i1} comment publicly on any rules or regulations
proposed by the State regarding the education of chil-
dren with disabilities;

“(iii) advise the State educational agency in devel-
oping evaluations and reporting on data to the Sec-
retary under section 618;

“(iv) advise the State educational agency in devel-
oping corrective action plans to address findings identi-
fieai in Federal monitoring reports under this part;
an

“(v) advise the State educational agency in devel-
oping and implementing policies relating to the
coordination of services for children with disabilities.

“(22) SUSPENSION AND EXPULSION RATES.—

“(A) IN GENERAL.~~The State educational agency exam-
ines data, including data disaggregated by race and eth-
nicity, to determine if significant discrepancies are ocour-
ring in the rate of long-term suspensions and expulsions
of children with disabilities—

“(i) among local educational agencies in the State;
or

“(ii) compared to such rates for nondisabled chil-
dren within such agencies,

“(B) REVIEW AND REVISION OF POLICIES.—If such
discrepancies are occurring, the State educational agency
reviews and, if appropriate, revises (or requires the affected
State or local educational agency to revise) its policies,
procedures, and practices relaling to the development and
implementation of IEPs, the use of positive behavioral
interventions and supports, and procedural safeguards, to
ensure that such policies, procedures, and practices comply
with this title,

“(23) ACCESS TO INSTRUCTIONAL MATERIALS.—

“(A) IN GENERAL—The State adopts the National
Instructional Materials Accessibilily Standard for the pur-
poses of providing instructional materials to blind persons
or other persons with print disabilities, in a timely manner
after the publication of the National Instructional Materials
Accessibility Standard in the Federal Register.

“(B) RIGHTS OF STATE EDUCATIONAT AGENCY.—Nothing
in this paragraph shall be construed to require any State
educational agency to coordinate with the National Instruc-
tional Materials Access Center. If a State educational
agency chooses not to coordinate with the National Instruc-
tional Materials Access Center, such agency shall provide
an asgurance to the Secretary that the agency will provide
instructional materials to blind persons or other persons
with print disabilities in a timely manner.

“(C) PREPARATION AND DELIVERY OF FILES.—If a State
educational agency chooses to coordinate with the National
Instructional Materials Access Center, not later than 2
years after the date of enactment of the Individuals with
Disabilities Education Improvement Act of 2004, the
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agency, as part of any print instructional materials adop-

tion process, procurement contract, or other practice or

instrument used for purchase of print instructional mate-
rialg, shall enter into a written contract with the publisher
of the print instructional materials to— '

“(i) require the publicher to prepare and, on or
before delivery of the print instructional materials,
provide to the National Instructional Materials Access
Center electronic files containing the contents of the
print instructional materials using the National
Instructional Materials Accessibility Standard; or

“(ii) purchase instructional materials from the pub-
lisher that are produced in, or may be rendered in,
specialized formats.

‘D) ASSISTIVE TECHNOLOGY.—In carrying out this
paragraph, the State educational agency, to the maximum
extent possible, shall work ecollaboratively with the State
agency responsible for assistive technology programs.

“(E) DEFINITIONS.—In this paragraph:

(i) NATIONAL INSTRUCTIONAL MATERIALS ACCESS
CENTER.—The term ‘National Insiructional Materials
Access Center’ means the center established pursuant
to section 674(e).

“(i1) NATIONAL INSTRUCTIONAL MATERIALS ACCESSI-
BILITY STANDARD.—The term National Instructional
Materials Accessibility Standard’ has the meaning
given the term in section 674(e)(3)(A).

“(iii) SPECIALIZED FORMATS.—The term ‘specialized
formats’ has the meaning given the term in section
674(e)(3)(D).

“(24) OVERIDENTIFICATION AND DISPROPORTIONALITY.—The
State has in effect, consistent with the purposes of this title
and with section 618(d), policies and procedures designed to
prevent the inappropriate overidentification or disproportionate
representation by race and ethnicity of childven as children
with disabilities, including children with disabilities with a
particular impairment desecribed in section 602.

“{25) PROHIBITION ON MANDATORY MEDICATION.—

“(A) IN GENERAL.~—The State educational agency shall
prohibit State and local educational agency personnel from
requiring a child to obtain a prescription for a substance
covered by the Controlled Substances Act (21 U.S.C. 801
et seq.) as a condition of attending school, receiving an
evaluation under subsection (a) or (¢) of section 614, or
receiving services under this title.

“B) RULE OF CONSTRUCTION.—Nothing in subpara-
graph (A) shall be construed to create a Federal prohibition
against teachers and other school personnel consulting or
sharing classroom-based observations with parents or
guardians regarding a student’s academic and functional
performance, or behavior in the classroom or school, or
regarding the need for evaluation for special education
or related services under paragraph (3).
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“(b) 8TATE EDUCATIONAL AGENCY AS PROVIDER OF FREE APPRO-

PRIATE PUBLIC IEDUCATION OR DIRECT SERVICES.—If the State edu-
cational ageney provides free appropriate public education to chil-
dren with disabilities, or provides direct services to such children,
such agency—

Termination
date.

Applicability.

Notification,

“(1) shall eomply with any additional requirements of sec-
tiog 613(a), as if such agency were a local educational agency;
an

“(2) may use amounts that are otherwise available to such
agency under this part to serve those children without regard
to section 613(a)(2)(A)() (relating to excess costs).

“(c) EXCEPTION FOR PRIOR STATE PLANS.~—

“(1) IN GENERAL—If a State has on file with the Secretary
policies and procedures that demonstrate that such State meets
any requirement of subsection (a), including any policies and
procedures filed under this part as in effect before the effective
date of the Individuals with Disabilities Education Improve-
ment Act of 2004, the Secretary shall consider such State
to have met such requirement for purposes of receiving a grant
under this part.

(2) MODIFICATIONS MADE BY STATE.—Subject to paragraph
(3), an application submitted by a State in accordance with
this section shall remain in effect until the State submits
to the Secretary such modifications as the State determines
necessary. This section shall apply to a modification to an
application to the same extent and in the same manner as
this section applies to the original plan.

“(3) MODIFICATIONS REQUIRED BY THE SECRETARY.—If, after
the effective date of the Individuals with Disabilities Education
Improvement Act of 2004, the provisions of this title are
amended (or the regulations developed to carry out this title
are amended), there is a new interpretation of this title by
a Federal court or a State’s highest court, or there is an
official finding of noncompliance with Federal law or regula-
tions, then the Secretary may require a State to modify its
application only to the extent necessary to ensure the State’s
compliance with this part.

“(d) APPROVAL BY THE SECRETARY.—

“(1) In gENERAL—If the Secretary determines that a State
is eligible to receive a grant under this part, the Secretary
shall notify the State of that determination.

“(2) NOTIGE AND HEARING.—The Secretary shall not make
a final determination that a State is not eligible to receive
a grant under this part until after providing the State—

“(A) with reasonable notice; and
“(B) with an opportunity for a hearing.
“(e) AssISTANCE UNDER OTHER FEDERAL PROGRAMS.—Nothing

in this title permits a State to reduce medical and other assistance
available, or to alter eligibility, under titles V and XIX of the
Social Security Act with respect to the provision of a free appro-
priate public education for children with disabilities in the State.

“(f) By-PASS rOR CHILDREN IN PRIVATE SCHOOLS,—

“(1) IN GENERAL.—If, on the date of enactment of the Edu-
cation of the Handicapped Act Amendments of 1983, a State
educational agency was prohibited by law from providing for
the equitable participation in special programs of children with
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disabilities enrolled in private elementary schools and sec-
ondary schools as required by subsection (a)(10)(A), or if the
Secretary determines that a State educational agency, local
educational agency, or other entity has substantially failed
or is unwilling to provide for such equitable participation, then
the Secretary shall, notwithstanding such provision of law,
arrange for the provision of services to such children through
arrangements that shall he subject to the requirements of such
subsection.
*(2) PAYMENTS.—

“(A) DETERMINATION OF AMOUNTS.—If the Secretary
arranges for services pursuant to this subsection, the Sec-
retary, after consultation with the appropriate public and
private school officials, shall pay to the provider of such
services for a fiscal year an amount per child that does
not exceed the amount determined by dividing—

“(i) the total amount received by the State under
this part for such fiscal year; by

“(ii) the number of children with disabilities served
in the prior year, as reported to the Secretary by

the State under section 618,

“B) WITHHOLDING OF CERTAIN AMOUNTS.—Iending
final resolution of any investigation or complaint that may
result in a determination under this subsection, the Sec-
retary may withhold from the allocation of the affected
State educational agency the amount the Secretary esti-
mates will be necessary to pay the cost of services described
in subparagraph (A).

“(C) PERIOD OF PAYMENTS.—The period under which
payments are made under subparagraph (A) shall continue
until the Secretary determines that there will no longer
be any failure or inability on the part of the State edu-
cational agency to meel the requirements of subsection
(a)(1O)(A).

“(3) NOTICE AND HEARING.—

“(A) IN GENERAL—The Secretary shall not take any
final action under this subsection until the State edu-
cational ageney affected by such action has had an oppor-
tunity, for not less than 45 days after receiving written
notice thereof, to submit written objections and to appear
before the Secretary or the Secretary’s designee to show
cause why such action should not be taken.

“(B) REVIEW OF ACTION.—If a State educational agency
is dissatisfied with the Secretary’s final action after a pro-
ceeding under subparagraph (A), such agency may, not
later than 60 days after notice of such action, file with
the United States court of appeals for the circuit in which
such State is located a petition for review of that action,
A copy of the petition shall be forthwith transmitted by
the clerk of the court to the Secretary. The Secretary there-
upon shall file in the court the record of the proceedings
on which the Secretary based the Secretary’s action, as
provided in section 2112 of title 28, United States Code.

“(C) REVIEW OF FINDINGS OF FACT—The findings of
fact by the Secretary, if supported by substantial evidence,
shall be conclusive, but the court, for good cause shown,
may remand the case to the Secretary to take further

Deadlines.
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evidence, and the Secretary may thereupon make new or
modified findings of fact and may modify the Secretary’s
previous action, and shall file in the court the record of
the further proceedings. Such new or modified findings
of fact shall likewise be conclusive if supported by substan-
tial evidence.

“(D) JURISDICTION OF COURT OF APPEALS; REVIEW BY
UNITED STATES SUPREME COURT.—Upon the filing of a peti-
tion under subparagraph (B), the United States court of
appeals shall have jurisdiction to affirm the action of the
Secretary or to set it aside, in whole or in part. The judg-
ment of the court shall be subject to review by the Supreme
Court of the United States upon certiorari or certification
ag provided in section 1254 of title 28, United States Code.

“SEC. 813. LOCAL EDUCATIONAL AGENCY ELIGIBILITY.

“(a) IN GENERAL.—A local educational agency is eligible for
assistance under this part for a fiscal year if such agency submits
a plan that provides assurances to the State educational agency
that the local educational agency meets each of the following condi-
tions:

“(1) CONSISTENCY WITH STATE POLICIES.—The local edu-
cational agency, in providing for the education of children with
disabilities within its jurisdiction, has in effect policies, proce-
dures, and programs that are consistent with the State policies
and procedures established under section 612,

“(2) USE OF AMOUNTS.—

“(A) IN GENERAL.—Amountg provided to the local edu-
cational agency under this part shall be expended in accord-
ance with the applicable provisions of this part and—

“(i) shaﬁ be used only to pay the excess costs
of providing special education and related services to
children with disabilities;

“(ii) shall be used to supplement State, local, and
other Federal funds and not to supplant such funds;
and

“(iii) shall not be used, except as provided in sub-
paragraphs (B) and (C), to reduce the level of expendi-
tures for the education of children with disabilities
made by the local educational agency from local funds
below the level of those expenditures for the preceding
fiscal year.

“(B) ExcepToN,—Notwithstanding the restriction in
subparagraph (A)iii), a local educational agency may
reduce the level of expenditures where such reduction is
attributable to—

“(i) the voluntary departure, by retirement or
otherwise, or departure for just cause, of special edu-
cation pergonnel;

“(i1) a decrease in the envollment of children with
disabilities;

“iii) the termination of the obligation of the
agency, consistent with this part, to provide a program
of special education to a particular child with a dis-
ability that is an exceptionally costly program, as deter-
nf]ilfed by the State educational agency, because the
child—
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“(1) has left the jurisdiction of the agency;

“(II) has reached the age at which the obliga-
tion of the agency to provide a free appropriate
public education to the child has terminated; or

“(II1) no longer needs such program of special
education; or

“(iv) the termination of costly expenditures for
long-term purchases, such as the acquisition of equip-
ment or the construction of school facilities.

“(C) ADJUSTMENT TO LOCAL FISCAL EFFORT IN CERTAIN
FISCAL YEARS,—

“(i) AMOUNTS IN BXCESS.—Notwithstanding clauses
(ii) and (iii) of subparagraph (A), for any fiscal year
for which the allocation received by a local educational
agency under section 611(f) exceeds the amount the
local educational agency received for the previous fiscal
year, the local educational agency ma reduce the level
of expenditures otherwise required by subparagraph
(A)iii) by not more than 50 percent of the amount
of such excess.

“(ii) USE Or AMOUNTS TO CARRY OUT ACTIVITIES
UNDER ESEA.—If a local educational agency exercises
the authority under clause (i), the agency shall use
an amount of local funds equal to the reduction in
expenditures under clause (i) to carry out activities
authorized under the Elementary and Secondary Edu-
cation Act of 1965.

“(iii) STATE PROHIBITION.—Notwithstanding clause
(i), if a State educational agency determines that a
local educational agency is unable to establish and
maintain programs of free appropriate public education
that meet the requirements of subsection (a) or the
State educational agency has taken action against the
local educational agency under section 616, the State
educational agency shall prohibit the local educational
agency from reducing the level of expenditures under
clause (i) for that fiscal year.

“(iv) SPECIAL RULE.—~The amount of funds
expended by a local educational agency under sub-
gection (f) shall count toward the maximum amount
of expenditures such local educational agency may
reduce under clause (i),

“D) SCHOOLWIDE PROGRAMS UNDER TITLE I OF THE
ESBA.—Notwithstanding subparagraph (A) or any other
provision of this part, a local educational agency may use
funds received under this part for any fiscal year to carry
out a schoolwide program under section 1114 of the
Elementary and Secondary Education Act of 19658, except
that the amount so used in any such program shall not
exceed—

“(i) the number of children with disabilities partici-
pating in the schoolwide program; multiplied by

“(11)(I) the amount received by the local educational
ﬁgency under this part for that fiscal year; divided

“(II) the number of children with disabilities in
the jurisdiction of that agency.
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“(3) PERSONNEL DEVELOPMENT.—The local educational
agency shall ensure that all pergonnel necessary to carry out
this part are appropriately and adequately prepared, subject
to the requirements of section 612(a)(14) and section 2122 of
the BElementary and Secondary Education Act of 1965,

“(4) PERMISSIVE USE OF FUNDS.—

“(A) UsEs.—Notwithstanding paragraph (2)(A) or sec-
tion 612(a)(17XB) (relating to commingled funds), funds
provided to the local educational ageney under this part
may be used for the following activities:

“(1) SERVICES AND AIDS THAT ALSO BENEFIT NON-
DISABLED CHILDREN.—For the costs of special education
and related services, and supplementary aids and serv-
ices, provided in a regular clags or other education-
related setting to a child with a disability in accordance
with the individualized education program of the child,
even if 1 or more nondisabled children benefit firom
such services.

“(ii) EARLY INTERVENING SERVICES.—To develop

- and implement coordinated, early intervening edu-

cational services in accordance with subsection (f).

“(iii) HIGH ©OST EDUCATION AND RELATED SERV-
1088, —To establish and implement cost or risk sharing
funds, consortia, or cooperatives for the local edu-
cational agency itself, or for local educational agencies
working in a consortium of which the local educational
agency is a part, to pay for high cost apecial education
and related services.

“UB) ADMINISTRATIVE CASE MANAGEMENT.~-A local edu-
cafional agency may use funds received under this part
to purchase appropriate technology for recordkeeping, data
collection, and related case management activities of
teachers and related services personnel providing services
deseribed in the individualized education program of chil-
dren with disabilities, that is needed for the implementa-
tion of such case management activities.

“(6) TREATMENT OF CHARTER SCHOOLS AND THEIR 8TU-
DENTS.—In carrying out this part with respect to charter schools
that are public schools of the local educational agency, the
local educational agency—

“(A) gerves children with disabilities attending those
charter schools in the same manner as the local educational
agency serves children with disabilities in its other schools,
including providing supplementary and related services on
site at the charter school to the same extent to which
the local educational agency has a poliey or practice of
providing such services on the site to its other public
schools; and

“B) provides funds under this part to those charter
gchools—

“(i) on the same basis as the local educational
agency provides funds to the local educational agency’s
other public schoals, including proportional distribution
based on relative enrollment of children with disabil-
ities; and
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“(ii) at the same time as the agency distributes
other Federal funds to the agency’s other public
schools, consistent with the State's charter school law.

“(6) PURCHASE OF INSTRUCTIONAI, MATERIALS.—

“(A) IN GENERAL.—Not later than 2 years after the
date of enactment of the Individuals with Disabilities Edu-
cation Improvement Act of 2004, a local educational agency
that chooses to coordinate with the National Instructional
Materials Access Center, when purchasing print instruc-
tional materials, shall acquire the print instructional mate-
rialg in the same manner and subject to the same conditions
as a State educational agency acquires print instructional
materials under section 612(a)(23). ’

“{B) RIGHTS OF LOCAL EDUCATIONAL AGENCY.—Nothing
in this paragraph shall be construed to require a local
educafional agency to coordinate with the National Instruc-
tional Materials Access Center. If a local educational
agency chooses not to coordinate with the National Instrue-
tional Materials Access Center, the local educational agency
shall provide an assurance to the State educational agency
that the local educational agency will provide instructional
materials to blind persons or other persons with print
disabilities in a timely mannev,

“(7) INFORMATION YFOR STATE EDUCATIONAL AGENCY.—The
local educational agency shall provide the State educational
agency with information necessary to enable the State edu-
cational agency to carry out its duties under this part,
including, with respect to paragraphs (15) and (16) of section
612(a), information relating to the performance of children with
disabilities participating in programs carried out under this
part.

“(8) PUBLIC INFORMATION.—The local educational agency
ghall make available to parents of children with disabilities
and to the general public all documents relating to the eligibility
of such agency under this part.

“(9) RECORD3S REGARDING MIGRATORY CHILDREN WITH
DISABILITIES.—The local educational agency shall cooperate in
the Secretary’s efforts under section 1308 of the Elementary
and Secondary Education Act of 1965 to ensure the linkage
of records pertaining to migratory children with a disability
for the purpose of electronically exchanging, among the States,
health and educational information regarding such children.
“(b) EXCEPTION FOR PRIOR LOCAL PLANS.—

“(1) In gENERAL—If a Tocal educational agency or State
agency has on file with the State educational agency policies
and procedures that demonstrate that such local educational

agency, or such State agency, as the case may be, meets any

requirement of subsection (a), including any policies and proce-
dures filed under this part as in effect before the effective
date of the Individuals with Disabilities Education Improve-
ment Act of 2004, the State educational agency shall consider
such local educational agency or State agency, as the case
may be, to have met such requirement for purposes of receiving
agsistance under this part.

“(2) MODIFICATION MADE BY LOCAL EDUCATIONAL AGENCY.—
Subject to paragraph (3), an application submitted by a local

educational agency in accordance with this section shall remain.

Deadline.
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in effect until the local educational agency submits to the
State educational agency such modifications as the local edu-
cational agency determines necessary.

“(3) MODIFICATIONS REQUIRED BY STATE EDUCATIONAL
AGENCY.—If, after the effective date of the Individuals with
Disabilities Education Improvement Act of 2004, the provisions
of this title are amended (or the regulations developed to carry
out this title are amended), there is a new interpretation of
this title by Federal or State courts, or there is an official
finding of noncompliance with Federal or State law or regula-
tions, then the State educational agency may reguire a local
educational agency to modify its application only to the extent
necessary to ensure the local educational agency’s compliance
with this part or State law.

“(¢) NOTIFICATION OF LOCAL EDUCATIONAL AGENCY OR STATE

AGENCY IN CASE OF INELIGIBILITY. —If the State educational agency
determines that a local educational agency or State agency is not
eligible under this section, then the State educdtional agency shall
notify the local educational agency or State agency, as the case
may be, of that determination and shall provide such local edu-

cational agency or State agency with reasonable notice and an

opportunity for a hearing.

“(d) LoCAL EDUCATIONAL AGENCY COMPLIANCE.—

“(1) IN GENERAL.—If the State educational agency, after
reasonable notice and an opportunity for a hearing, finds that
a local educational agency or State agency that has been deter-
mined to be eligible under this section is failing to comply
with any requirement described in subsection (a), the State
educational dgh ncy shall reduce or shall not provide any further
payments to the local educational agency or State agency until
the State educational agency is satisfied that the local edu-
cational agency or State agency, as the case may be, is com-
plying with that requirement.

%2) ADDITIONAL REQUIREMENT.—Any State agency or local
educational agency in receipt of a notice described in paragraph
(1) shall, by means of public notice, take such measures as
may be necessary to bring the pendency of an action pursuant
to this subsection to the attention of the public within the
jurisdiction of such agency.

“(8) CONSIDERATION.—In carrying out its responsibilities
under paragraph (1), the State educational agency shall con-
sider any decision made in a hearing held under section 615
that is adverse to the local educational agency or State agency
invelved in that decision.

“(e) JOINT ESTABLISHMENT OF ELIGIBILITY.—

“(1) JOINT ESTABLISHMENT,—

“(A) IN GBNERAL.—A State educational agency may
require a local educational agency to establish its eligibility
jointly with another local eguuatiunal agency if the State
educational agency determines that the local educational
agency will be ineligible under this section because the
local educational agency will not be able to establish and
maintain programs of sufficient size and scope to effectively
meet the needs of children with disabilities.

“(B) CHARTER SCHOOL EXCEPTION.—A State educational
agency may not require a charter school that is a local
educational agency to jointly establish its eligibility under
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subparagraph (A) unless the charter school is explicitly

permitted to do so under the State’s charter achool law.

“(2) AMOUNT OF PAYMENTS.—If a State educational agency
requires the joint establishment of eligibility under paragraph
(1), the total amount of funds made available to the affected
local educational agencies shall be equal to the sum of the
payments that each such local educational agency would have
received under section 611(f) if such agencies were eligible
for such payments.

“(3) REQUIREMENTS.—Local educational agencies that
establish joint eligibility under this subsection shall—

“(A) adopt policies and procedures that are consistent
with the State’s policies and procedures under section
612(a); and .

“(B) be jointly responsible for implementing programs
that receive assistance under this part.

“(4) REQUIREMENTS FOR EDUCATIONAL SERVICE AGENCIES, —

“(A) In GENERAL—If an educational service agency
is required by State law to carry out programs under
this part, the joint responsibilities given to local educational
agencies under this subsection shall—

“(i) not apply to the administration and disburse-
ment of any payments received by that educational
service agency; and

“(ii) be carried out only by that educational service
agency.

“(B) ADDITIONAL REQUIREMENT.—Notwithstanding any
other provision of this subsection, an educational service
agency shall provide for the education of children with
disabilities in the least restrictive environment, as required
by section 612(a)(B).

“(f) EARLY INTERVENING SERVICES,—

“(1) IN GENERAL.—A local educational agency may not use
more than 15 percent of the amount such agency receives
under this part for any fiscal year, less any amount reduced
by the agency pursuant to subsection (a)2)C}, if any, in com-
bination with other amounts (which may include amounts other
than education funds), to develop and implement coordinated,
early intervening services, which may include interagency
financing structures, for students in kindergarten through
grade 12 (with a particular emphasis on students in kinder-
garten through grade 3) who have not been identified as
needing special education or related services but who need
additional academic and behavioral support to succeed in a
general education environment.

“(2) AcTIVITIES,—In implementing coordinated, early inter-
vening services under this subsection, a local educational
agency may carry out activities that include—

“(A) professional development (which may be provided
by entities other than local educational agencies) for
teachers and other school staff to enable such personnel
to deliver scientifically based academic instruction and
behavioral interventions, including scientifically based lit-
eracy instruction, and, where appropriate, instruction on
the use of adaptive and instructional software; and
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“(B3) providing educational and behavioral evaluations,
services, and supports, including scientifically based lit-
eracy instruction.

“(3) ConsTRUCTION.—Nothing in this subsection shall be
construed to limit or create a right to a free appropriate public
education under this part.

“(4) RePORTING.—Each local educational agency that
develops and maintains coordinated, early intervening services
under this subgsection shall annually report to the State edu-
cational agency on—

“(A) the number of students served under this sub-
section; and

“(B} the number of students served under this sub-
section who subsequently receive special education and
related services under this title during the preceding 2-

yearéneriod.

“(6) COORDINATION WITH ELEMENTARY AND SECONDARY EDU-
CATION ACT OF 1965.—Funds made available to carry out this
subsection may be used to carry out coordinated, early inter-
vening services aligned with activities funded by, and carried
out under, the Elementary and Secondary Education Aect of
1966 if such funds are used to supplement, and not supplant,
funds made available under the Elementary and Seeondary
Education Act of 1965 for the activities and services assisted
under this subsection.

“(g) DIRECT SERVICES BY THE STATE EDUCATIONAL AGENCY.—

“(1) IN GENERAL.—A State educational agency shall use
the payments that would otherwise have been available to
a local educational agency or to a State agency to provide
special education and related services directly to children with
disabilities residing in the area served by that local educational
agency, or for whom that State agency is responsible, if the
State educational agency determines that the local educational
agency or State agency, as the case may he—

“(A) has not provided the information needed to estab-
lish the eligibility of such local educational agency or State
agency under this section;

“(B) is unable to establish and maintain programs of
free appropriate public education that meet the require-
ments of subsection (a);

“C) is unable or unwilling to be consolidated with
1 or more local educational agencies in order to establish
and maintain such programs; or

“(D) has 1 or more children with disabilities who can
best be served by a regional or State program or service
gelivery gystem designed to meet the needs of such chil-

ren.

“(2) MANNER AND LOGATION OF EDUCATION AND SERVICES,—
The State educational agency may provide special education
and related services under paragraph (1) in such manner and
at such locationg (including regional or State centers) as the
State educational agency considers appropriate. Such education
and services shall be provided in accordance with this part.
“(h) STATE AGENCY ELIGIBILITY. —Any State agency that desires

to receive a subgrant for any fiscal year under section 611(f) shall
demonstrate to the satisfaction of the State educational agency
that—
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“(1) all children with disabilities who are participating
in programs and projects funded under this part receive a
free appropriate public education, and that those children and
their parents are provided all the rights and procedural safe-
guards described in this part; and

“(2) the agency meets such other conditions of this section
as the Secretary determines to be appropriate.

“(i) DISCIPLINARY INFORMATION,—The State may require that
a local educational agency include in the records of a child with
a disahility a statement of any current or previous disciplinary
action that has been taken against the child and transmit such
slatement to the same extent that such disciplinary information
is included in, and transmitted with, the student records of non-
disabled children. The statement may include a description of any
behavior engaged in by the child that required disciplinary action,
a description of the disciplinary action taken, and any other
information that is relevant to the safety of the child and other
individuals involved with the child. If the State adopts such a
policy, and the child transfers from 1 school to another, the trans-
migsion of any of the child’s records shall include both the child’s
current individualized education program and any such statement
of current or previous disciplinary action that has been taken
against the child.

“G) STATE AGENCY FPLEXIBILITY.~—

“(1) ADJUSTMENT TO STATE FISCAL EFFORT IN CERTAIN
FISCAL YEARS.—For any fiscal year for which the allotment
received by a State under section 611 exceeds the amount
the State received for the previous fiscal year and if the State
in school year 2008-2004 or any subsequent school year pays
or reimburses all local educational agencies within the State
from State revenue 100 percent of the non-Federal share of
the costs of special education and related services, the State
educational agency, notwithstanding paragraphs (17) and (18)
of section 612(a) and section 612(b), may reduce the level of
expenditures from State sources for the education of children
with disabilities by not more than 50 percent of the amount
of such excess.

“(2) ProHIBITION.—Notwithstanding paragraph (1), if the
Secretary determines that a State educational agency is unable
to establish, maintain, or oversee programs of free appropriate
public education that meet the requirements of this part, or
that the State needs assistance, intervention, or substantial
intervention under section 616(d)(2)(A), the Secretary shall pro-
hibit the State educational agency from exercising the authority
in paragraph (1),

“(3) EDUCATION ACTIVITIES.—If a State educational agency
exerciges the authority under paragraph (1), the agency shall
uge funds from State sources, in an amount egual to the amount
of the reduction under paragraph (1), to support activities
authorized under the Elementary and Secondary Education
Act of 1965 or to support need based student or teacher higher
education programs.

“(4) REPORT.—For each fiscal year for which a State edu-
cational agency exercises the authority under paragraph (1),
the State educational agency shall report to the Secretary the
amount of expenditures reduced pursuant to such paragraph
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?;)d the activities that were funded pursuant to paragraph

‘{6) LiMITATION.—Notwithstanding paragraph (1), a State
educational agency may not reduce the level of expenditures
described in paragraph (1) if any local educational agency in
the State would, as a result of such reduction, receive less
than 100 percent of the amount necessary to ensure that all
children with disabilities served by the local educational agency
receive a free appropriate public education from the combina-
tion of Federal funds received under this title and State funds
received from the State educational agency,

20 USC 1414. “SEC, 814, EVALUATIONS, ELIGIBILITY DETERMINATIONS, INDIVIDUAL-

Deadline.

IZED EDUCATION PROGRAMS, AND EDUCATIONAL
PLACEMENTS.

“(a) BVALUATIONS, PARENTAL CONSENT, AND REEVALUATIONS.—
“(1) INITIAL EVALUATIONS.—

“(A) IN GENERAL.—A State educational agency, other
State agency, or local educational agency shall conduct
a full and individual initial evaluation in accordance with
this paragraph and subsection (b), before the initial provi-
sion of special education and related services to a child
with a disability under this part.

“(B) REQUEST FOR INITIAL EVALUATION.—Consistent
with subparagraph (D), either a parent of a child, or a
State educational agency, other State agency, or local edu-
cational agency may initiate a request for an initial evalua-
tion to determine if the child is a child with a disability.

“(C) PROCEDURES,—

“{i) IN GENERAL.—Such initial evaluation shall con-
sist of procedures——

“(I) to determine whether a child is a child
with a disability (as defined in section 602) within
60 days of receiving parental consent for the
evaluation, or, if the State establishes a timeframe
within which the evaluation must be conducted,
within such timeframe; and

“(II) to determine the educational needs of
such child,

“(ii) EXCEPTION.—The relevant timeframe in clause

()(1) shall not apply to a local educational agency if—

“(I) a child enrolls in a school served by the
local educational agency after the relevant time-
frame in clause (i)(I) has begun and prior to a
determination by the child’s previous local edu-
cational agency as to whether the child is a child
with a disability (as defined in section 602), but
only if the subsequent local educational agency
is making sufficient progress to ensure a prompt
completion of the evaluation, and the parent and
subsequent local educational agency agree to a
specific time when the evaluation will be com-
pleted; or

“(II) the parent of a child repeatedly fails or
refuses to produce the child for the evaluation.

“(D) PARENTAL CONSENT,—

“(1) IN GENERAL,—
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“() CONSENT FOR INITIAL EVALUATION.—The
agency proposing to conduct an initial evaluation
to determine if the child qualifies as a child with
a digability as defined in section 602 shall obtain
informed consent from the parent of such child
before conducting the evaluation. Parental consent
for evaluation shall not be construed as consent
for placement for receipt of special education and
related services.

“(1I) CONSENT FOR SERVICES.—An agency that
is responsible for making a free appropriate public
education available to a child with a disability
under thig part shall seek to obtain informed con-
sent from the parent of such child before providing
special education and related services to the child
*“(ii) ABSENCE OF CONSENT,—

“(I) FOR INITIAL EVALUATION.—If the parent
of such child does not provide consent for an initial
evaluation under clause (i)(I), or the parent fails
to respond to a request to provide the consent,
the local educational agency may pursue the initial
evaluation of the child by utilizing the procedures
described in section 615, except to the extent incon-
sistent with State law velating to such parental
congent,

“(IT) FoR SERVICES.—If the parent of such child
refuses to consent to services under clause (XID),
the local educational agency shall not provide spe-
cial education and related services to the child
1631/ utilizing the procedures described in section

5

“(II1) E¥FECT ON AGENCY OBLIGATIONS.~If the
parent of such child refuses to consent to the.
receipt of special education and related services,
or the parent fails to respond to a request to pro-
vide such consent—

“(aa) the local educational agency shall
not be considered to be in violation of the
requirement to make available a free appro-
priate public edueation to the child for the
failure to provide such child with the special
education and related services for which the
local educational agency requests such con-
sent; and

“(bb) the local educational agency shall
not be required to convene an IEP meeting
or develop an IEP under this section for the
child for the special education and related
services for which the local educational agency
requests such consent.

“(iii) CONSENT FOR WARDS OF THE STATE.—

“I) IN GENERAL—If the child is a ward of
the State and is not residing with the child’s
parent, the agency shall make reasonable efforts
to obtain the informed consent from the parent
(as defined in section 602) of the child for an
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initial evaluation to determine whether the child
is a child with a disability.

“(II) ExceprioN.—The agency shall not be
required to obtain informed consent from the
parent of a child for an initial evaluation to deter-
mine whether the child is a child with a disability
if— ;

“(aa) despite reasonable efforts to do so,
the agency cannot discover the whereahouts
of the parent of the child;

“(bb} the rights of the parents of the child
have been terminated in accordance with State
law; or

“(ce) the rights of the parent to make edu-
cational decisions have been subrogated by a
judge in accordance with State law and con-
sent for an initial evaluation has been given
by an individual appointed by the judge to
represent the child.

“(I2) RULE OF CONSTRUCTION,—The screening of a stu-
dent by a teacher or specialist to determine appropriate
instructional strategies for curriculum implementation
shall not be considered to be an evaluation for eligibility
for special education and related services.

“(2) REEVALUATIONS. —

“(A) IN GENERAL—A local educational ageney shall
ensure that a reevaluation of each child with a disability
is conducted in accordance with subsections (b) and (c)—

“(i) if the local educational agency determines that
the educational or related services needs, including
improved academic achievement and functional
performance, of the child warrant a reevaluation; or

“(ii) if the child’s parents or teacher requests a
reevaluation.

“B) LIMITATION.—A reevaluation conducted under
subparagraph (A) shall occur—

(i) not more frequently than once a year, unless
the parent and the local educalional agency agree
otherwise; and

“(ii} at least once every 3 years, unless the parent
and the local educational agency agree that a reevalua-
tion is unnecessary.,

“(b) BEVALUATION PROCEDURES,—

“(1) Norice.—The local educational agency shall provide

notice to the parents of a child with a disability, in accordance
with subsections (b)(3), (b)4), and {(c¢) of section 615, that’
des&ribes any evaluation procedures such agency proposes to
conduct,

“(2) ConpuCT OF EVALUATION.—In conducting the evalua-

tion, the local educational agency shall—

“(A) use a variety of assessment tools and strategies
to fgathe]r- relevant functional, developmental, and academic
information, including information provided by the parent,
that may assist in determining—

“(i) whether the child is a child with a disability;
and
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“(ii) the content of the child’s individualized edu-
cation program, including information related to
enabling the child to be involved in and progress in
the general education curriculum, or, for preschool chil-
dren, to participate in appropriate activities;

“(B) not use any single measure or assessment as
the sole criterion for determining whether a child is a
child with a disability or determining an appropriate edu-
cational program for the child; and

“(C) use technically sound instruments that may assess
the relative contribution of cognitive and behavioral factors,
in addition to physical or developmental factors.

“(3) ADDITIONAL REQUIREMENTS,—Each local educational
agency shall ensure that—

“(A) assessments and other evaluation materials used
to assess a child under this section—

“(i) are selected and administered so as not to
be discriminatory on a racial or cultural basis;

“(ii) are provided and administered in the language
and form most likely to yield accurate information
on what the child knows and can do academically,
developmentally, and functionally, unless it is not fea-
sible to so provide or administer;

“(iii) are used for purposes for which the assess-
ments or measures are valid and reliable;

“(iv) are administered by trained and knowledge-
able Personnel; and

“(v) are administered in accordance with any
instructions provided by the producer of such assess-
ments;

“(B) the child is assessed in all areas of suspected
disability;

“(C) assesement tools and strategies that provide rel-
evant information that directly assists persons in deter-
mi‘riﬁng the educational needs of the child are provided;
an

“D) assessments of children with disabhilities who
transfer from 1 aschool district to another school district
in the same academic year are coordinated with such chil-
dren’s prior and subsequent schools, as necessary and as
expeditiously as possib(]]e, to ensure prompt completion of
full evaluations.

“(4) DETERMINATION OF ELIGIBILITY AND EDUCATIONAL
NEED.—Upon completion of the administration of assessments
and other evaluation measures—

“(A) the determination of whether the child is a child
with a disability as defined in section 602(3) and the edu-
cational needs of the child shall be made by a team of
qualified professionals and the parent of the child in accord-
ance with paragraph (6); and

“(B) a copy of the evaluation report and the documenta-
tion of determination of eligibility shall be given to the
parent.

“(B) SPECIAL RULE FOR ELIGIBILITY DETERMINATION.—In
making a determination of eligibility under paragraph (4)(A),
a child shall not he determined to be a child with a disability
if the determinant factor for such determination is—
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(A) lack of appropriate instruction in reading,
including in the essential components of reading instruction
(as defined in section 1208(3) of the Elementary and Sec-
ondary Education Act of 1965);

“(B) lack of ingtruction in math; or

“(C) limited English proficiency,

“(6) SPECTFIC LEARNING DISABILITIES,—

(A} Tn GENERAL.—Notwithstanding section 607(b),
when determining whether a child has a specific learning
digability as defined in section 602, a local educational
agency shall nol he required to take into consideration
whether a child has a severe discrepancy between achieve-
ment and intellectual ability in oral expression, listening
comprehension, written expression, basic reading skill,
reading comprehension, mathematical caleulation, or
mathematical reagoning.

“(B) ADDITIONAL AUTHORITY.—In determining whether
a child has a specific learning disability, a local educational
agency may use a process that determines if the child
responds to scientific, research-based intervention as a part
of cfl;}ze evaluation procedures described in paragraphs (2)
and (3).

“le) ADDITIONAL REQUIREMENTS FOR EVALUATION AND

REEVALUATIONS.—

‘(1) REVIEW OF EXISTING EVALUATION DATA—As part of

an initial evaluation (if appropriate) and as part of any
reevaluation under this section, the IEP Team and other quali-
fied professionals, as appropriate, shall—

“(A)} review existing evaluation data on the child,
including—

“(i} evaluations and information provided by the
parents of the child;

“(ii} current classroom-based, local, or State assess-
ments, and classroom-based observations; and

“(iii) observations by teachers and related services
providers; and
“(B) on the basis of that review, and input from the

child’s parents, identify what additional data, if any, are
needed to determine—

“i) whether the child is a child with a disability
as defined in section 602(3), and the educational needs
of the child, or, in case of a reevaluation of a child,
whether the child continues to have such a disability
and such educational needs;

“(ii) the present levels of academic achievement
and related developmental needs of the child;

“(iii) whether the child needs special education
and related services, or in the case of a reevaluation
of a child, whether the child continues to need special
education and related services; and

“(iv) whether any additions or modifications to the
special education and related services are needed to
enable the child to meet the measurable annual goals
set out in the individualized education program of the
child and to participate, as appropriate, in the general
education eurriculum,
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“(2) SoURCE OF DATA.—The local educational agency shall
administer such assessments and other evaluation measures
as may be needed to produce the data identified by the IEP
Team under paragraph (1)(B).

“(8) PARENTAL CONSENT.—Each local educational agency
shall obtain informed parental consent, in accordance with
subsection (a)(1)(D), prior to conducting any reevaluation of
a child with a disability, except that such informed parental
congent need not be obtained if the local educational agency
can demonstrate that it had taken reasonable measures to
obtain such consent and the child’s parent has failed to respond.

“(4) REQUIREMENTS IF ADDITIONAL, DATA ARE NOT NEEDED,—
If the IEP Team and other qualified professionals, as appro-
priate, determine that no additional data are needed to deter-
mine whether the child continues to be a child with a disability
and to determine the child’s educational needs, the local edu-
cational agency—

“(A) shall notify the child’s parents of—

(i) that r{etermination and the reasons for the
determination; and

“(ii) the right of such parents to request an assess-
ment to determine whether the child continues to be
a child with a disability and to determine the child’s
educational needs; and
“(B) shall not be required to conduct such an assess-

ment unless requested toqby the child’s parents.

“(5) EVALUATIONS BEFORE CHANGE TN ELIGIBILITY.—

“(A) IN GENERAL.—Except as provided in subparagraph

(B), a local educational agency shall evaluate a child with

a disability in accordance with this section before deter-

mining that the child is no longer a child with a disahility.

“(B) EXCEPTION,—

‘i) IN GENERAL.—The evaluation described in
subparagraph (A) shall not be required before the
termination of a child’s eligibility under this part due
to graduation from secondary school with a regular
diploma, or due to exceeding the age eligibility for
a [ree appropriate public education under State law.

“(ii) SUMMARY OF PERFORMANCE.—For a child
whose eligibility under this part terminates under cir-
cumstances described in clause (i), a local educational
agency shall provide the child with a summary of the
child’s academic achievement and functional perform-
ance, which ghall include recommendations on how
to assist the child in meeting the child’s postsecondary
goals.

“(d) INDIVIDUALIZED EDUCATION PROGRAMS. —

(1) DEFINITIONS.—In this title:

“(A) INDIVIDUALIZED EPUCATION PROGRAM.—

“(i) IN GENERAL.—The term ‘individualized edu-
cation program’ or ‘IEP’ means a written statement
for each child with a disability that is developed,
reviewed, and revised in accordance with this section
and that includes—

“I) a statement of the child’s present levels
of academic achievement and functional perform-
ance, including—
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“(aa) how the child’s disability affects the
child’s involvement and progress in the gen-
eral education curriculum;

“(bb) for preschool children, as appro-
priate, how the disability affects the child’s
participation in appropriate activities; and

“lec) for childrven with disabilities who take
alternate assessments aligned to alternate
achievement standards, a description of hench-
marks or short-term objectives;

*(II) a statement of measurable annual goals,
including academic and funetional goals, designed
to—

“(aa) meet the child’s needs that result
from the child’s disability to enable the child
to be involved in and make progress in the
general education curriculum; and

“(bb) meet each of the child’s other edu-
cational needs that result from the child’s dis-
ability;

“(IIT) a description of how the child’s progress
toward meeting the annual goals described in sub-
clause (II) will be measured and when periodic
reports on the progress the child is making toward
meeting the annual goals (such as through the
use of quarterly or other periodic reports, concur-
rent with the issuance of report cards) will be
provided,;

“(IV) a statement of the special education and
related services and supplementary aids and serv-
ices, based on peer-reviewed research to the extent
practicable, to be provided to the child, or on hehalf
of the child, and a statement of the program modi-
fications or supports for school personnel that will
be provided for the child—

“(an) to advance appropriately toward
attaining the annual goals;

“(bb) to be involved in and make progress
in the general education curriculum in accord-
ance with subclause (I) and to participate in
extracurricular and other nenacademic activi-
ties; and

“(ce) to be educated and participate with
other children with disabilities and non-
disabled children in the activities deseribed
in this subparagraph;

“(V) an pxplanation of the extent, if any, to
which the child will not participate with non-
disabled children in the regular class and in the
activities described in subclause (IV)ce);

“(VI)aa) a statement of any individual appro-
priate accommodations that are necessary to
measure the academic achievement and functional
performance of the child on State and districtwide
assdessments consistent with section 612(a)(16)(A);
an
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“(bb) if the IEP Team determines that the .
child shall take an alternate assessment on a par-
ticular State or districtwide assessment of student
achievement, a statement of why—

“(AA) the child eannot participate in the
regular assessment; and

“(BB) the particular alternate assessment
selected is appropriate for the child;

“(VII) the projected date for the beginning of
the services and modifications deseribed in sub-
clause (1V), and the anticipated frequency, location,
ang duration of those services and modifications;
an

“(VIII) beginning not later than the first IEP
to be in effect when the child is 16, and updated
annually thereafter—

“(aa) a]ppropriate measurable postsec-
ondary goals based upon age appropriate
transition assessments related Lo training,
education, employment, and, where appro-
priate, independent living skills;

“(bb) the {ransition services (including
courses of study) needed to assist the child
in reaching those goals; and

*(ce) beginning not, later than 1 year before
the child reaches the age of majority under
State law, a statement that the child has been
informed of the child’s rights under this title,
if any, that will transfer to the child on
reaching the age of majority under section
615(m).

“(ii) RULE OF CONSTRUCTION,—Nothing in this sec-
tion shall be construed to require—

“(I) that additional information be included
in a child’s IEP beyond what is explicitly required
in this section; and

“ID the 1IEP Team to include information
under 1 component of a child’s IEP that is already
contained under another component of such IEP.

“(B) INDIVIDUALIZED EDUCATION PROGRAM TEAM.—The
term ‘individualized education program team’ or ‘IEP Team’
means a group of individuals composed of —

“(i) the parents of a child with a disability;

“(i1) not less than 1 regular education teacher of
such child Gf the child is, or may be, participating
in the regular education environment);

“(iii) not less than 1 special education teacher,
or where appropriate, not less than 1 special education
provider of such child;

“iv) a representative of the local educational
agency who—

“(I) is qualificd to provide, or supervise the
provision of, specially designed instruction to meet
the unique needs of children with disabilities:

“(11) is knowledgeable about the general edu-
cation curriculum; and
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“(I1T) is knowledgeable about the availability

of resources of the local educational agency;
“(v) an individual who can interpret the instruc-
tional implications of evaluation resulls, who may be
a member of the team described in clauses (ii) through

i); .

“(vi) at the discretion of the parent or the agency,
other individuals who have knowledge or special exper-
tise regarding the child, including related services per-
sonnel as appropriate; and

“(vii) whenever appropriate, the child with a dis-
ability.

“(C) IEP TEAM ATTENDANCE,—

(i) ATTENDANCE NOT NECESSARY.—A member of
the IEP Team shall not be requirved to attend an IEP
meeting, in whole or in part, if the parent of a child
with a disability and the local educational agency agree
that the attendance of such member is not necessary
because the member’s area of the curriculum or related
services is not being modified or discussed in the
meeting. .

“(ii) EXCUsAL.—A member of the IEP Team may
be excused from attending an IEP meeting, in whole
or in part, when the meeting involves a modification
to or discussion of the member’s area of the curriculum
or related services, if—

“I) the parent and the local educational
agency consent to the excusal; and

“(II) the member submits, in writing to the
parent and the IEP Team, input into the develop-
ment of the IEP prior to the meeting.

“(iii) WRITTEN AGREEMENT AND CONSENT
REQUIRED.—A parent’s agreement under clause (i) and
consent under clause (ii) shall be in writing,

“D) IEP TEAM TRANSITION.—In the case of a child
who was previously served under part C, an invitation
to the initial IEP meeting shall, at the request of the
parent, be sent to the part C service coordinator or other
representatives of the part C system to assist with the
smooth transition of services.

“(2) REQUIREMENT THAT PROGRAM BE IN EFFECT,—

“(A) IN GENERAL.—At the beginning of each school
year, each local educational agency, State educational
agency, or other State agency, as the case may be, shall
have in effect, for each child with a disability in the
agency’s jurisdiction, an individualized education program,
ag defined in paragraph (1)(A).

“(B) PROGRAM FOR CHILD AGED 3 THROUGH 5.—In the
case of a child with a disability aged 8 through 5 (or,
at the discretion of the State educational agency, a 2-
year-old child with a disability who will turn age 8 during
the school year), the IEP Team shall consider the individ-
ualized family serviee plan that containg the material
described in section 636, and that is developed in accord-
ance with this section, and the individualized family service
plan may serve as the IEP of the child if using tﬁat plan
as the IEP is—

C00133



000134

PUBLIC LAW 108-446—DEC. 8, 2004 118 STAT. 2711

(1) consistent with State policy; and
“(ii} agreed to by the agency and the child’s par-
ents,
“(C) PROGRAM FOR CHILDREN WHO TRANSFER SCHOOL
DISTRICTS.—
“(i) IN GENERAL.—

“(I) TRANSFER WITHIN THE SAME STATE.—In
the case of a child with a disability who transfers
school districts within the same academic year,
who enrolls in a new school, and who had an
IEP that was in effect in the same State, the
local educational agency shall provide such child
with a free appropriate public education, including
gervices comparable to those described in the pre-
viously held IEP, in consultation with the parents
until such time as the local educational agency
adopts the previously held IEP or develops, adopts,
and implements a new IEP that is consistent with
Federal and State law.

“(1I) TRANSFER OUTSIDE STATE.—In the case
of a child with a disability who transfers school
districts within the same academic year, who
enrolls in a new school, and who had an I[EP
that was in effect in another State, the local edu-
cational agency shall provide such child with a
free appropriate public education, including serv-
ices comparable to those described in the pre-
viously held IEP, in consultation with the parents
until such time as the local educational agency
conducts an evaluation pursuant to subsection
{a)1), if determined to be necessary by such
agency, and develops a new IEP, if appropriate,
that is consistent with Federal and Staie law.
“(ii) TRANSMITTAL OF RECORDS.—To facilitate the

transition for a child described in clause (i)}—

“(I) the new school in which the child enrolls
shall take reasonable steps to promptly ohtain the
child’s records, including the IEP and supporting
documents and any other records relating to the
provision of special education or related services
to the child, from the previous school in which
the child was enrolled, pursuant to section
99&31&1)(2) of title 34, Code of Federal Regulations;
an

“(II} the previous school in which the child
was enrolled shall take reasonable steps to
promptly respond to such request from the new
school,

“(3) DEVELOPMENT OF IEP.—
“(A) In GENERAL.—In developing each child’s IEP, the
IEP Team, subject to subparagraph (C), shall consider—
“(i) the strengths of the child;
“(i1) the concerns of the parents for enhancing the
education of their child;
“(iii) the results of the initial evaluation or most
recent evaluation of the child; and
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“(iv) the academic, developmental, and functional
needs of the child.

“{B) CONSIDERATION OF SPECIAL FACTORS.—The IEP
Team shall—

“(i) in the case of a child whose behavior impedes
the child’s learning or that of others, consider the
use of positive behavioral interventions and supports,
and other strategies, to address that behavior;

“(ii} in the cage of a child with limited English
proficiency, consider the language needs of the child
as such needs relate to the child’s IEP;

“(iii) in the case of a child who is blind or visually
impaired, provide for instruction in Braille and the
use of Braille unless the IEP Team determines, after
an evaluation of the child’s reading and writing skills,
needs, and appropriate reading and writing media
(including an evaﬁxation of the child’s future needs
for instruction in Braille or the use of Braille), that
ingtruction in Braille or the use of Braille is not appro-
priate for the child;

“liv) consider the communication needs of the child,
and in the case of a child who is deaf or hard of
hearing, consider the child’s language and communica-
tion needs, opportunities for direct communications
with peers and professional personnel in the child’s
language and communication mode, academic level,
and full range of needs, including opportunities for
direct instruction in the child’s language and commu-
nication mode; and

“tv) consider whether the child needs assistive
technology devices and services.

“(C) REQUIREMENT WITH RESPECT TO REGULAR EDU-
CATION TEACHER.—A regular education teacher of the child,
as a member of the IEP Team, shall, to the extent appro-
priate, participate in the development of the IEP of the
child, including the determination of appropriate positive
behavioral interventions and supports, and other strategies,
and the determination of supplementary aids and services,
program modifications, and support for school personnel
consistent with paragraph (D(A)G}IV).

“(D) AGREEMENT.—In making changes to a child’s IEP
after the annual IEP meeting for a school year, the parent
of a child with a disability and the local educational agency
may agree not to convene an IEP meeting for the purposes
of malking such changes, and instead may develop a written
document to amend or modify the child’s current IEP.

“(E) CONSOLIDATION OF IEP TEAM MEETINGS.—To the
extent possible, the local educational agency shall encour-
age the consolidation of reevaluation meetings for the child
and other IEP Team meetings for the child,

“(F) AMENDMENTS.—Changes to the IEP may be made
either by the entire IEP Team or, as provided in subpara-
graph (D), by amending the IEP rather than by redrafting
the entire IEP. Upon request, a parent shall be provided
with a revised copy of the IEP with the amendments incor-
pm-ated.

(4) REVIEW AND REVISION OF 1EP.—
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“(A) IN GENERAL.—The local educational agency shall
ensure that, subject to subparagraph (B), the IEP Team—
“(i) reviews the child’s IEP periodically, but not
less frequently than annually, to determine whether
the annual goals for the child are being achieved; and
“(ii) reviges the IEP as appropriate to address—

“I) any lack of expected progress toward the
annual goals and in the general education cur-
rieulum, where appropriate;

“(IT) the results of any reevaluation conducted
under this section;

“11IY information about the child provided to,
or by, the parents, as described in subsection
(e)(1)(B);

“(TV) the child’s anticipated needs; or

“(V) other matters.

“B) REQUIREMENT WITH RESPECT TO REGULAR EDU-
CATION TEACHER.—A regular education teacher of the child,
as a member of the IEP Team, shall, consistent with para-
graph (1)(C), participate in the review and revision of the
IEP of the child.

“(6) MULTI-YEAR 1EP DEMONSTRATION,—

“(A) PILOT PROGRAM.—

“(i) PURPOSE.—The purpose of this paragraph is
to provide an opportunity for States to allow parents
an(i) local educational agencies the opportunity for long-
term planning by offering the option of developing
a comprehensive multi-year IEP, not to exceed 3 years,
that is designed to coincide with the natural transgition
points for the child.

“(i1) AUTHORIZATION.—In order to carry out the
purpose of this paragraph, the Secretary is authorized
to approve not more than 15 proposals from States
to carry out the activity described in clause (i).

“(iii) PROPOSAL.—

“(T) IN GENERAL—A State desirving to partici-
pate in the program under this paragraph shall
submit a proposal to the Secretary at such time
and in such manner as the Secretary may reason-
ably require.

“IT) CONTENT.~~The proposal shall include—

“(aa) assurances that the development of

a multi-year IEP under this paragraph is

optional for parents;

“(bb) assurances that the parent is
required to provide informed consent before

a comprehensive multi-year IEP is developed;

“(ce) a list of required elements for each
multi-year IEP, including—

“(AA) measurable goals pursuant to
paragraph (1)(AYA)(ID), coinciding with
natural transition points for the child,
that will enable the child to be involved
in and make progress in the general edu-
cation curriculum and that will meet the
child’s other needs that result from the
child’s disability; and
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“(BB) measurable annual goals for
determining progress toward meeting the
goals described in subitem (AA); and
“(dd) a description of the process for the

review and revision of each multi-year IEP,

including-—

“(AA) a review by the IEP Team of
the child’s multi-year IEP at each of the
child’s natural transition points;

“(BB) in years other than a child’s
natural transition points, an annual
review of the child’s IEP to determine the
child’s current levels of progress and
whether the annual goals for the child
are bem% achieved, and a requirement to
amend the IEP, as appropriate, to enable
the child to continue to meet the measur-
able goals set out in the TEP;

“CO) if the TEP Team determines on
the basis of a review that the child is
not making sufficient progress toward the
goals described in the multi-year IEP, a
requirement that the local educational
agency shall ensure that the IEP Team
carries out a more thorough review of the
IFP in accordance with paragraph (4)
within 80 calendar days; ang

“DD) at the request of the parent,
a requirement that the IEP Team shall
conduct a review of the child’s multi-year
IEP rather than or subsequent to an
annual review.

“(B) REPORT.—Beginning 2 years after the date of
enactment of the Individuals with Disabilities Education
Improvement Act of 2004, the Secretary shall submit an
annual report to the Committee on Education and the
Worlkforce of the House of Representatives and the Com-
mittee on Health, Education, Labor, and Pensions of the
‘Senate regarding the effectiveness of the program under
this paragraph and any specific recommendations for
broader implementation of such program, including—

“G) reducing—

“(I) the paperwork burden on teachers, prin-
cipals, administrators, and related service pro-
v1ders and

(II) noningtructional time spent by teachers
in complying with this part;

“(i1) enhancing longerntarm educational planning;

“(iii) improving positive outcomes for children with
disabilities;

“(iv) promoting collaboration between 1EP Team
members; and

“(v) ensuring satisfaction of family members,

“{C) DEFINITION.—In this paragraph, the term ‘natural
trangition points’ means those periods that are close in
time to the transition of a child with a disability from
preschool to elementary grades, from elementary grades
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to middle or junior high school grades, from middle or

Jjunior high school grades to secondary school grades, and

from secondary school grades to post-secondary activities,

but in no case a period longer than 3 years.

“(6) FAILURE TO MEET TRANSITION ORJECTIVES.—If a partici-
pating agency, other than the local educational agency, fails
to provide the trangition services deseribed in the IEP in accord-
ance with paragraph (1)(A)I)(VIII), the local educational agency
shall reconvene the IEP Team to identify alternative strategies
‘Iu]g_. meet the transition objectives for the child set out in the

H o

“(7) CHILDREN WITH DISABILITIES IN ADULT PRISONS.—

“(A) IN GENERAL.—The following requirements shall
not apply to children with disabilities who are convicted
ag adults under State law and incarcerated in adult-prisons:

“(i) The vrequirements contained in section
612(a)(18) and paragraph (1)(A)ENVD) (rvelating to
participation of children with disabilities in general
assessments).

“(ii) The requirements of items (aa) and (bb) of
paragraph (L)(A)A)VIID) (relating to transition plan-
ning and transition services), do not apply with respect
to such childven whose eligibility under this part will
end, because of such children’s age, before such chil-
dren will be released from prison.

“(B) ADDITIONAL REQUIREMENT.—If a child with a dis-
ability is convicted as an adult under State law and incar-
cerated in an adult prison, the child’s IEP Team may
meodify the child’s IEP or placement notwithstanding the
requirements of sections 612(a)(5)(A) and paragraph (1)}A)
if the State has demonstrated a bona fide security or
compelling penological interest that cannot otherwise be
accommodated.

“(e) EDUCATIONAL PLACEMENTS.—Each local educational agency
or State educational agency shall ensure that the parents of each
child with a disability are members of any group that makes
decisions on the educational placement of their child.

“(f) ALTERNATIVE MEANS OF MEETING PARTICIPATION.—When
conducting IEP team meetings and placement meetings pursuant
to this section, section 615(e), and section 615(f)(1)(B), and carrying
out administrative matters under section 615 (such as scheduling,
exchange of witness lists, and status conferences), the parent of
a child with a disability and a local educational agency may agree
to use alternative means of meeling participation, such as video
conferences and conference calls.

“SEC, 615. PROCEDURAL SAFEGUARDS,

“(a) ESTABLISHMENT OF PROCEDURES.—Any State educational
agency, State agency, or local educational agency that receives
agsistance under this part shall establish and maintain procedures
in accordance with this section to ensure that children with disabil-
ities and their parents are guaranteed procedural safeguards with
respect to the provision of a free appropriate public education
by such agencies.

“(b) TYPES OF PROCEDURES.—The procedures vequived by this
section shall include the following:

20 USC 1415.
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“(1) An opportunity for the parents of a child with a dis-
ahility to examine all records relating to such child and to
participate in meetings with respect to the identification,
evaluation, and educational placement of the child, and the
provision of a free appropriate public education to such child,
ﬂl?'(lldto obtain an independent educational evaluation of the
cnlia, '

“(2)(A) Procedures to protect the rights of the child when-
ever the parents of the child are not known, the agency cannot,
after reasonable efforts, locate the parents, or the child is
a ward of the State, including the assignment of an individual
to act as a surrogate for the parents, which surrogate shall
not be an employee of the State educational agency, the local
educational agency, or any other agency that is involved in
the education or care of the child, In the case of—

“(i) & child who is a ward of the State, such surrogate
may alternatively be appointed by the judge overseeing
the child’s care provided that the surrogate meets the
requirements of this paragraph; and

“(ii) an unaccompanied homeless youth as defined in
section 725(6) of the Kﬁcanney-Vento omeless Assistance
Act (42 U.S.C. 11434a(6)), the local educational agency
s'hallhappoint a surrogate in accordance with this para-
graph.

“(B) The State shall make reasonable efforts to ensure
the assignment of a surrogate not more than 30 days after
there is a determination by the agency that the child needs
a surrogate.

“(3) Written prior notice to the parents of the child, in
accordance with subsection (c)(1), whenever the local edu-
cational agency—

“(A) proposes to initiate or change; or

“(B) refuses to initiate or change,

the identification, evaluation, or educational placement of the
child, or the provision of a free appropriate public education
to the child.

“(4) Procedures designed to ensure that the notice required
by paragraph (3) is in the native language of the parents,
unless it clearly is not feasible to do so. '

“(6) An opportunity for mediation, in accordance with sub-
section (e).

“(6) An opportunity for any party to present a complaint—

“(A) with respect to any matter relating to the identi-
fication, evaluation, or educational placement of the child,
or the provision of a free appropriate public education
to such child; and

“(B) which sets forth an alleged violation that occurred
not more than 2 years before the date the parent or public
agency knew or should have known about the alleged action
that forms the basis of the complaint, or, if the State
has an explicit time limitation for presenting such a com-
plaint under this part, in such time as the State law
allows, except that the exceptions to the timeline described
in subsection (f)(3)(ID) shall apply to the timeline described
in this subparagraph.

“(T)(A) Procedures that require either party, or the attorney
representing a party, to provide due process complaint notice
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in aceordance with subsection (¢)(2} (which shall remain con-
fidential)—

“i) to the other party, in the complaint filed under
paragraph (6), and forward a copy of such notice to the
State educational agency; and

“(ii) that shall include—

“I) the name of the child, the address of the resi-
dence of the child (or available contact information
in the case of a homeless child), and the name of
the school the child is attending;

“(II) in the case of a homeless child or youth
{within the meaning of section 725(2) of the McKinney-
Vento Homeless Assistance Act (42 U.S.C. 11434a(2)),
available contact information for the child and the
name of the school the child is attending;

“(II1) a description of the nature of the problem
of the child relating to such proposed initiation or
change, including facts relating to such problem; and

“(IV) a proposed resolution of the problem to the
extent known and available to the party at the time.

“B) A requirement that a party may not have a due
process hearing until the party, or the attorney representing
the party, files a notiee that meets the requirements of subpara-
graph (A)(ii).

“(8) Procedures that require the State educational agency
to develop a model form to assist parents in filing a complaint
and due process complaint notice in accordance with paragraphs
(6) and (7), respectively.

“(e) NOTIFICATION REQUIREMENTS. —

“(1) CONTENT OF PRIOR WRITTEN NOTICE.—The notice
required by subsection (b)(8) shall include—

“(A) a description of the action proposed or refused
by the agency;

“B) an explanation of why the agency proposes or
refuges to take the action and a description of each evalua-
tion procedure, assessment, record, or report the agency
used as a basis for the proposed or refused action;

“(C) a statement that the parents of a child with a
disability have protection under the procedural safeguards
of this part and, if this notice is not an initial referral
for evaluation, the means by which a copy of a description
of the procedural safeguards can be obtained;

“(D) sources for parents to contact to obtain assistance
in understanding the provisions of this part;

“(F) a description of other options considered by the
IES Team and the reason why those options were rejected;
an

“{F) a description of the factors that are relevant to
the agency’s proposal or refusal,

“(2) DUE PROCESS COMFLAINT NOTICE.—

“(A) CoOMPLAINT.—The due process complaint notice
required under subsection (b)(7)(A) shall be deemed to be
sufficiént unless the party receiving the notice notifies the
hearing officer and the other parly in writing that the
receiving party believes the notice has not met the require-
ments of subsection (b)(7)(A).

“(B) RESPONSE TO COMPLAINT.—
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“(1) LOCAL EDUCATIONAL AGENCY RESPONSE.—

“(I). IN GENERAL—If the local educational
agency has nol sent a prior written notice to the
parent regarding the subject matter contained in
the parent’s due process complaint notice, such
local educational agency shall, within 10 days of
receiving the complaint, send to the parent a
response that shall include—

“(aa) an explanation of why the agency

roposed or refused to take the action raised
in the complaint;

“(bb) a description of other options that
the IEP Team considered and the reasons why
those options were rejected,;

“(cc) a description of each evaluation
procedure, assessment, record, or report the
agency used as the basis for the proposed or
refused action; and

“(dd) a description of the factors that are
relevant to the agency’s proposal or refusal.
“(II) SUFFICIENCY.—A response filed by a local

educational agency pursuant to subelause (I) shall
not be construed to preclude such local educational
agency from asserting that the parent’s due
process complaint notice was insufficient where
appropriate.

“(ii) OTHER PARTY RESPONSE.—Except as provided
in clause (i), the non-complaining party shall, within
10 days of receiving the complaint, send to the com-
plaint a response that specifically addresses the issues
raised in the complaint.

“C) TiMING.—The party providing a hearing officer
notification under subparagraph (A) shall provide the
notification within 15 days of receiving the complaint.

“(D) DETERMINATION,—Within 5 days of receipt of the
notification provided under subparagraph (C), the hearing
officer shall make a defermination on the face of the notice
of whether the notification meets the requirements of sub-
section (b)(7)(A), and shall immediately notify the parties
in writing of such determination.

“(E) AMENDED COMPLAINT NOTICE.—

“(1) IN GENERAL—A party may amend its due
process complaint notice only if—

“(1) the other party consents in writing to such
amendment and is given the opportunity to resolve
the complaint through a meeting held pursuant
to subsection (f)(1)(B); or

“(II) the hearing officer grants permission,
except that the hearing officer may only grant
such permigsion at any time not later than & days
before a due process hearing occurs,

“(ii) APPLICABLE TIMBLINE-~The applicable
timeline for a due process hearing under this part
ghall recommence at the time the party files an
amended nolice, including the timeline under sub-
section (H(1)(B).

“(d) PROCEDURAL SAFEGUARDS NOTICE,—
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“(1) IN GENERAL.—

“(A) COPY TO PARENTS,—A copy of the procedural safe-
guards available to the parents of a child with a disability
shall be given to the parents only 1 time a year, except
that a copy algo shall be given to the parents—

(i) upon initial referral or parental request for
evaluation;

“(ii) upon the fivst oceurrence of the filing of a
complaint under subsection (b)(6); and

“(ii1) upon request by a parent.

“(B) INTERNET WEBSITE.—A local educational agency
may place a current copy of the procedural safeguards
notice on its Internet website if such website exists.

“(2) CoNTENTS.—The procedural safeguards notice shall
include a full explanation of the procedural safeguards, written
in the native language of the parents (unless it clearly is
not feasible to do so)} and written in an easily understandable
manner, available under this section and under regulations
promulgated by the Secretary velating to—

“(A) independent educational evaluation;

“(B) prior written notice;

“(C) parental consent;

“(D) access to educational records;

“(E) the opportunity to present and resolve complaints,
including—

“(i) the time period in which to make a complaint;

“(ii) the opportunity for the agency to resolve the
complaint; and

“(ii1) the availahility of mediation;

“(F} the child’s placement during pendency of due
process proceedings;

“@) procedures for students who are subject to place-
ment in an interim alternative educational setting;

“(H) requirements for unilateral placement by parents
of children in private schools at public expense;

“(I) due process hearings, including requirements for
disclosure of evaluation results and recommendations;

“(J) State-level appeals (if applicable in that State);

“(K) civil actions, including the time period in which
to file such actions; and

“(L) attorneys' fees.

“(e) MEDIATION.—

“(1) IN GENERAL.—Any State educational agency or local
educational agency that receives assistance under this part
shall ensure that procedures are established and implemented
to allow parties to disputes involving any matter, including
matters ariging prior to the ﬁlinﬁ of a complaint pursuant
to subsection (b}8), to resolve such disputes throngh a medi-
ation process.

“(2) REQUIREMENTS.—Such procedures shall meet the fol-
lowing requirements:

“(A) The procedures shall ensure that the mediation
process—

“(i) is voluntary on the part of the parties;

“(ii) is not used to deny or delay a parent’s right
to a due process hearing under subsection (f), or to
deny any other rights afforded under this part; and
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“(Gii) is conducted by a qualified and impartial
mediator who is trained in effective mediation tech-
nigques.

‘(B OPPORTUNITY TO MEET WITH A DISINTERESTED
PARTY.—A local educational agency or a State agency may
establish procedures to offer to parents and schools that
choose not to use the mediation process, an opportunity
to meet, at a time and location convenient to the parents,
with a disinterested party who is under contract with—

“1) a parent training and information center or
community parent resource center in the State estab-
lished under section 671 or 672; or

“(i1) an appropriate alternative dispute resolution
entity,

to encourage the use, and explain the benefits, of the
mediation process to the parents.

“(C) LiIST OF QUALIFIED MEDIATORS.—The State shall
maintain a list of individuals who are qualified mediators
and knowledgeable in laws and regulations relating to the
provision of special education and related services.

“(D) CosTs.—The State shall bear the cost of the medi-
ation process, including the costs of meetings described
in subparagraph (B).

“(I2) SCHEDULING AND LOCATION.—HEach session in the
mediation process shall be scheduled in a timely manner
and shall be held in a location that is convenient to the
parties to the dispute.

“(F) WRITTEN AGREEMENT.—In the case that a resclu-
tion is reached to resolve the complaint through the medi-
ation process, the parties shall execute a legally binding
agreement that sets forth such resolution and that—

“(i) states that all discussions that oceurred during
the mediation process shall be confidential and may
nof be used as evidence in any subsequent due process
hearing or civil proceeding;

“(i1) 18 signed by both the parent and a representa-
tive of the agency who has the authority to bind such
agency; and

“(111) is enforceable in any Staté court of competent
jurisdiction or in a district court of the United States.

Confidential “3) MEDIATION DISCUSSIONS.—Discussions that occur
information. during the mediation process shall be confidential and may
not be used as evidence in any subsequent due process
hearing or civil proceeding.
“(f) IMPARTIAL DUE PROCESS HEARING.—
“(1) IN GENERAL.—

“{A) HEeARING.—Whenever a complaint has been
received under subsection (b)(6) or (k), the parents or the
local educational agency involved in such complaint shall
have an opportunity for an impartial due process hearing,
which sha? be conducted by the State educational agency
or by the local educational agency, as determined by State
law or by the State educational agency.

“(B) RESOLUTION SESSION.—

“(i) PRELIMINARY MEETING.—Prior to the oppor-
tunity for an impartial due process hearing under
subparagraph (A), the local educational agency shall
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convene a meeting with the parents and the relevant

member or members of the IEP Team who have specific

knowledge of the facts identified in the complaini—

“(I) within 15 days of receiving notice of the Deudline,
parents’ complaint;

“(II) which shall include a representative of
the agency who has decisionmaking authority on
behalf of such agency;

“II1) which may not include an attorney of
the local educational agency unless the parent is
accompanied by an attorney; and

“(IV) where the parents of the child discuss
their complaint, and the facts that form the basis
of the complaint, and the local educational agency
is provided the opportunity to resolve the com-
plaint,

unless the parents and the local educational agenecy

agree in writing to waive such mesting, or agree to

use the mediation process described in subsection (e).

“(ii) HEARING.—If the local educational agency has Dasadline.
not resolved the complaint to the satisfaction of the
parents within 30 days of the receipt of the complaint,
the due process hearing may occur, and all of the
applicable timelines for a due process hearing under
this part shall commence.

“(iii) WRITTEN SETTLEMENT AGREEMENT.—In the
case that a resolution is reached to resolve the com-
plaint at a meeting described in clause (i), the parties
shall execute a legally binding agreement that is—

“(I) signed by both the parent and a represent-
ative of the agency who has the authority to hind
such agency; and

“(II) enforceable in any State court of com-
petent jurisdiction or in a district court of the
United States.

“(iv) REVIEW PERIOD.—If the parties execute an
agreement pursuant to clause (iii), a party may void
such agreement within 3 business days of the agree-
ment’s execution.

“(2) DISCLOSURE OF EVALUATIONS AND RECOMMENDA-
TIONS,—

“CA) IN GENERAL—Not less than 5 business days prior Deadline.
to a hearing conducted pursuant to paragraph (1), each
party shall disclose to all other parties all evaluations
completed by that date, and recommendations based on
the offering party’s evaluations, that the party intends
to use at the heaving,

“(B) FAILURE TO DISCLOSE.—A hearing officer may bar
any party that fails to comply with subparagraph (A) from
introducing the relevant evaluation or recommendation at
the hearing without the consent of the other party.

“(3) LIMITATIONS ON HEARING.—

“(A) PERSON CONDUCTING HEARING.—A hearing officer
conducting a hearing pursuant to paragraph (1)(A) shall,
at a minimum--—

“(i) not be—
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“I) an employee of the State educational
agency or the local educational agency involved
in the education or care of the child; or

“(IT) a person having a personal or professional
interest that conflicts with the person’s objectivity
in the hearing;

“(ii) possess knowledge of, and the ability to under-
stand, the provisions of this title, Federal and State
regulations pertaining to this title, and legal
interpretations of this title by Federal and Stale courts;

“(iii) possess the knowledge and ability to conduct
hearings in accordance with appropriate, standard
legal practice; and

“(iv) possess the knowledge and ability to render
and write decisions in accordance with appropriate,
standard legal practice.

“(B) SUBJECT MATTER OF HEARING~The party
requesting the due process hearing shall not be allowed
to raise issues at the due process hearing that were not
raised in the notice filed under subsection (b)(7), unless
the other party agrees otherwise.

“{C) TIMELINE FOR REQUESTING HEARING.—A parent
or agency shall request an impartial due process hearing
within 2 years of the date the parent or agency knew
or should have known about the alleged action that forms
the basis of the complaint, or, if the State has an explicit
time limitation for requesting such a hearing under this
part, in such time as the State law allows.

“(D) EXCEPTIONS TO THE TIMELINE.—The timeline
described in subparagraph (C) shall not apply to a parent
gf the parent was prevented from requesting the hearing

ue to—

(i) specific misrepresentations by the local edu-
cational agency that it had resolved the problem
forming the basis of the complaint; or

“(i1) the loeal eduncational agency's withholding of
information from the parent that was required under
this part to be provided to the parent.

“(E} DECISION OF HEARING OFFICER.—

“(i) IN GENERAL.-—Subject to clause (i), a decision
made hy a hearing officer shall be made on substantive
grounds based on a determination of whether the child
received a free appropriate public education,

“(ii) PROCEDURAL 188ULS,—In matters alleging a
procedural violation, a hearing officer may find that
a child did not receive a free appropriate public edu-
cation only if the procedural inadequacies—

“(1) impeded the child’s right to a free appro-
priate public education; :

“(11) significantly impeded the parents’ oppor-
tunity to participate in the decisionmaking process
regarding the provision of a free appropriate public
education to the parents’ child; or

“(IIT) caused a deprivation of educational bene-
fits.

“(iii) RULE OF CONSTRUCTION.—Nothing in this
subparagraph shall be construed to preclude a hearing
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officer from ordering a local educational agency to

comply with procedural requirements under this sec-

tion.

“(F) RULE OF CONSTRUCTION.—Nothing in this para-
graph shall be construed to affect the right of a parent
to file a complaint with the State educational agency.

“(g) APPEAL.—

“(1) In GENERAL.—If the hearing required by subsection
(f) is conducted by a local educational agency, any party
aggrieved by the findings and decision rendered in such a
hearing may appeal such findings and decision to the State
educational agency.

“(2) IMPARTIAL REVIEW AND INDEPENDENT DECISION.—The
State educational agency shall conduct an impartial review
of the findings and decision appealed under pavagraph (1).
The officer conducting such review shall make an independent
decision upon completion of such review.

“th) SAFEGUARDS.—Any party to a hearing conducted pursuant
to subsection (f) or (k), or an appeal conducted pursuant to sub-
section (g), shall be accorded—

“(1) the right to be accompanied and advised by counsel
and by individuals with special knowledge or training with
respect to the problems of children with disabilities;

“2) the right to present evidence and confront, cross-
examine, and compel the attendance of witnesses;

“(3) the right to a written, or, at the option of the parents,
electronic verbatim record of such hearing; and

“(4) the right to written, or, at the option of the parents,
electronic findings of fact and decisions, which findings and
decisions—

“(A) shall be made available to the public consistent
with the requirements of section 617(h) (relating to the
confidentiality of data, information, and records); and

‘{B) shall be transmitted to the advigory panel estab-
lished pursuant to section 612(a)(21).

“(i) ADMINISTRATIVE PROCEDURES,—

“(1) IN GENERAL.—

“{A) DECISION MADE IN LEARING.—A decision made
in a hearing conducted pursuant to subsection () or (k)
shall be final, except that any party involved in such
hearing may appeal such decision under the provisions
of subsection (g) and paragraph (2).

“(B) DECISION MADE AT APPEAL—A decision made
under subsection (g) shall be final, except that any party
may bring an action under paragraph (2).

“(2) RIGHT TO BRING CIVIL ACTION.—

“(A) IN GENERAL,.—Any party aggrieved by the findings
and decision made under subsection (f) or (k) who does
not have the right to an appeal under subsection (g), and
any parly aggrieved by the findings and decision made
under this subsection, ghall have the right to bring a civil
action with respect to the complaint presented pursuant
to this section, which action may be brought in any State
court of competent jurisdiction or in a district court of
the United States, without regard to the amount in con-
troversy.
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“B) LamiraTioN.—The party bringing the action shall
have 90 days from the date of the decision of the hearing
officer to bring such an action, or, if the State has an
explicit time limitation for bringing such action under this
part, in such time as the State law allows.

“(C) ADDITIONAL REQUIREMENTS.—In any action
brought under this paragraph, the court—

“(i) shall receive the records of the administrative
proceedings;

“(i1) shall hear additional evidence at the request
of a party; and

“(iii) basing its decigion on the preponderance of
the evidence, shall grant such relief as the court deter-
mines is appropriate.

“(3) JURISDICTION OF DISTRICT COURTS; ATTORNEYS' FEES.—

“(A) IN GENERAL—The district courts of the United
States ghall have jurisdiction of actions brought under this
section without regard to the amount in controversy.

. "(B) AWARD OF ATTORNEYS' FEES.—

“1) IN GENERAL—In any action or proceeding
brought under this gection, the court, in its discretion,
may award reasonable attorneys’ fees as part of the
costs—

“I) to a prevailing party who is the parent
of a child with a disability,

“(IT) to a prevailing party who is a State edu-
cational agency or local educational agency against
the attorney of a parent who files a complaint
or subsequent cause of action that is frivolous,
unreasonable, or without foundation, or against
the attorney of a parent who continued to litigate
after the lifigation clearly became frivolous,
unreasonable, or without foundation; or

“(III) to a prevailing State educational agency
or local educational agency against the attorney
of a parent, or against the parent, if the parent’s
complaint or subsequent cause of action was pre-
sented for any improper purpose, such as to harass,
to cause unnecessary delay, or to needlessly
increase the cost of litigation.

“(ii) RULE OF CONSTRUCTION.—Nothing in this
subparagraph shall be construed to affect section 327
of the District of Columbia Appropriations Act, 2005.
“C) DETERMINATION OF AMOUNT OF ATTORNEYS

FEES,—Fees awarded under this paragraph shall be based
on rates prevailing in lthe community in which the action
or proceeding arose for the kind and quality of services
furnished. No bonus or multiplier may be used in calcu-
lating the fees awarded under this subsection.

(D) PROHIBITION OF ATTORNEYS' FEES AND RELATED
COSTS FOR CERTAIN SERVICES—

“G) IN GENERAL.—Attorneys’ fees may not be
awarded and related costs may not be reimbursed in
any action or proceeding under this section for gervices
performed subsequent to the time of a written offer
of settlement to a parent if—
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“I) the offer is made within the time pre-
seribed by Rule 68 of the Federal Rules of Civil
Procedure or, in the case of an administrative pro-
ceeding, at any time more than 10 days before
the proceeding %egins;

d“(II) the offer ig not accepted within 10 days;
an

“(III) the court or administrative hearing
officer finds that the relief finally obtained by the
parents is not more favorable to the parents than
the offer of settlement.

“(i1) IEP TEAM MEETINGS.—Attorneys’ fees may not
be awarded relating to any meeting of the IEP Team
unless such meeting is convened as a result of an
administrative proceeding or judieial action, or, at the
discretion of the State, for a mediation described in
subsection (e).

“(iii} OPPORTUNITY TO RESOLVE COMPLAINTS.—A
meeting conducted pursuant to subsection (F(1)(B)(D)
shall not be considered—

“I) a meeting convened as a result of an
administrative hearing or judicial action; or

“(I1) an administrative hearing or judicial
action for purposes of this paragraph.

“(E) EXCEPTION TO PROHIBITION ON ATTORNEYS' FEES
AND RELATED COSTS.—-Notwithstanding subparagraph (D),
an award of attorneys’ fees and related costs may be made
to a parent who is the prevailing party and who was
substantially justified in rejecting the settlement offer.

“F) REDUCTION IN AMOUNT OF ATTORNEYS FEES.—
Except as provided in subparagraph (G), whenever the
court finds that—

%) the parent, or the parent's attorney, during
the course of the action or proceeding, unreasonably
protracted the final resolution of the controversy;

“(ii) the amount of the attorneys’ fees otherwise
authorized to be awarded unreasonably exceeds the
hourly rate prevailing in the community for similar
services by attorneys of reasonably comparable skill,
reputation, and experience;

“(ii) the time spent and legal services furnished
were eoxcessive considering the nature of the action
or proceeding; or

“(iv) the attorney representing the parent did not
provide to the local educational agency the appropriate
information in the notice of the complaint described
in subsection (b)(7)(A),

the court shall reduce, accordingly, the amount of the attor-
neys’ fees awarded under thig section.

“(G) EXCEPTION TO REDUCTION IN AMOUNT OF ATTOR-
NEYS' FEES.—The provisions of subparagraph () shall not
apply in any action or proceeding if the court finds that
the State or local educational agency unreasonably pro-
tracted the final resolution of the action or proceeding
or there was a violation of this section.

“(j) MAINTENANGE OF CURRENT EDUCATIONAL PLACEMENT.—
Except as provided in subsection (k)(4), during the pendency of
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any proceedings conducted pursuant to this section, unless the
State or local educational ageney and the parents otherwise agree,
the child shall remain in the then-current educational placement
of the child, or, if applying for initial admission to a public school,
shall, with the consent of the parents, be placed in the public
school program until all such proceedings have been completed.
“(k) PLACEMENT IN ALTERNATIVE EDUCATIONAL SETTING.—
“(1) AUTHORITY OF SCHOOL PERSONNEL.—

“(A) CASE-BY-CASE DETERMINATION.—School personnel
may consider any unique circumstances on a case-by-case
basis when determining whether to order a change in place-
ment for a child with a disability who violates a code
of student conduct.

“B) AUTHORITY —8chool personnel under thiz sub-
section may remove a child with a disability who violates
a code of student econduct from ftheir current placement
to an appropriate interim alternative educational setting,
another setting, or suspension, for not more than 10 school
days (to the extent such alternatives are applied to children
without disabilities).

“(C) ADDITIONAL AUTHORITY.—If school personnel seek
to order a change in placement that would exceed 10 school
days and the behavior that gave rise to the violation of
the school code is determined not to be a manifestation
of the child’s disability pursuant to subparagraph (E), the
relevant disciplinary procedures applicable to children
without disabilities may be applied to the child in the
same manner and for the same duration in which the
procedures would be applied to children without disabil-
ities, except as provided in section 612(a)(1) although it
may be provided in an interim alternative educational set-
ting,

“D) SERVICES.—A child with a disability who is
removed from the child’s current placement under subpara-
graph (() (irvespective of whether the behavior is deter-
mined to be a manifestation of the child’s disability) or
subparagraph (C) shall—

“(i) continue to receive educational services, as pro-
vided in section 612(a)(1), so as to enable the child
to continue to participate in the general education
curriculum, although in another setting, and to
progress toward meeting the goals set out in the child’s
TEP; and

“(ii) receive, as appropriate, a functional behavioral
assessment, behavioral intervention services and modi-
fications, that are designed to address the behavior
violation so that it does not recur.-

() MANIFESTATION DETERMINATION,—

“(i) IN GENERAL,—Except as provided in subpara-
graph (B), within 10 school days of any decision to
change the placement of a child with a disability
because of a violation of a code of student conduct,
the local educational agency, the parent, and relevant
members of the IEP Team (as determined by the parent
and the local eduecational agency) shall review all rel-
evant information in the student’s file, including the
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child’s IEP, any teacher observations, and any relevant
information provided by the parents to determine—
“(T) if the conduct in question was caused by,
or had a direct and substantial relationship to,
the child’s disability; or
“1) if the conduct in question was the direct
vesult of the local educational agency’s failure to
implement the IEP.

“(ji) MANIFESTATION.—If the local educational
agency, the parent, and relevant members of the IEP
Team determine that either subclause (I) or (11) of
clause (i) is applicable for the child, the conduct shall
he determined to be a manifestation of the child’s
disability.

“(F) DETERMINATION THAT BEHAVIOR WAS A MANIFESTA-
TioN.—If the local educational ageney, the parent, and
relevant members of the IEP Team make the determination
that the eonduct was a manifestation of the child’s dis-
ability, the IEP Team shall—

“1) conduct a functional behavioral assessment,
and implement a behavioral intervention plan for such
child, provided that the local educational agency had
not conducted such assessment prior to such deter-
mination before the behavior that resulted in a change
in placement described in subparagraph (C) or (G);

“(ii) in the siluation where a behavioral interven-
tion plan has been developed, review the behavioral
intervention plan if the child already has such a behav-
ioral intervention plan, and modify i, as necessary,
to address the behavior; and

“(iii) except as provided in subparagraph (G),
return the child to the placement from which the child
was removed, unless the parent and the local edu-
cational agency agree Lo a change of placement as
p?rt of the modification of the behavioral intervention
plan.

%(3) SPECIAL CIRCUMSTANCES.—School personnel may
remove a student to an interim alternative educational
getting for not more than 45 school days without regard
to whether the behavior is determined to be a manifestation
of the child’s disability, in cases where a child—

“(i) earries or possesses a weapon to or at school,
on school premises, or to or at a school function under
the jurisdiction of a State or local educational agency;

“(ii) knowingly possesses or uses illegal drugs, or
sells or solicits the sale of a controlled substance, while
at, school, on school premises, or at a school function
under the jurisdiction of a State or local educational
agency; or

“Gii) has inflicted sevious bodily injury upon
another person while at school, on school premises,
or at a school function under the jurisdiction of a
State or local educational agency.

“H) NoTIFIcATION.—Not later than the date on which
the deecision to take disciplinary action is made, the local
educational agency shall notify the parents of that decision,

OOGOLSD
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and of all procedural safeguards accorded under this see-
tion.
“(2) DETERMINATION OF SETTING.—The interim alternative

educational setting in subparagraphs (C) and (G) of paragraph
(1) shall be determined by the IEP Team.

“(3) APPEAL.—

“(A) IN GENERAL—The parent of a child with a dis-
ability who disagrees with any decision regarding place-
ment, or the manifestation determination under this sub-
section, or a local educational agency that helieves that
maintaining the current placement of the child is substan-
tially likely to result in injury to the child or to others,
may request a hearing,

“(B) AUTHORITY OF HEARING OFFICER.—

i) IN GENERAL.—A hearing officer shall hear, and
make a determination regarding, an appeal requested
under subparagraph (A).

“(i1) CHANGE OF PLACEMENT ORDER.—In making
the determination under clause (i), the hearing officer
may order a change in placement of a child with a
disability. In such situations, the hearing officer may—

“I) return a child with a disability to the
placement from which the child was removed; or
“(II) order a change in placement of a child
with a disability to an appropriate interim alter-

native educational setting for not more than 45

school days if the hearing officer determines that

maintaining the eurrent placement of such child
is substantially likely to result in injury to the
child or to others.

“(4) PLACEMENT DURING APPEALS.—When an appeal under

paragraph (3) has been requested by cither the parent or the
local educational agency—

“(A) the child shall remain in the interim alternative
educational setting pending the decigion of the hearing
officer or until the expiration of the time peried provided
for in paragraph (1)(C), whichever occurs first, unless the
parent and the State or local educational agency agree
otherwise; and

“(B) the State or local educational agency shall arrange
for an expedited hearing, which shall occur within 20 school
days of the date the hearing is requested and shall result
in a determination within 10 school days after the hearing.
“(6) PROTECTIONS IFOR CHILDREN NOT YET ELIGIBLE FOR

SPECIAL EDUCATION AND RELATED SERVICES,—

“A) IN GENERAL—A child who has not been deter-
mined to be eligible for special education and related serv-
ices under this part and who has engaged in behavior
that violates a code of student conduct, may assert any
of the protections provided for in this part if the local
educational agency had knowledge (as determined in
accordance with this paragraph) that the child was a child
with a disability before the behavior that precipitated the
disciplinary action occurred,

“(B) BASIS OF KNOWLEDGE.—A local educational agency
ghall be deemed to have knowledge that a child is a child
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with a disability if, before the behavior that precipitated
the disciplinary action occurred—

“(i) the parent of the child has expressed concern
in writing to supervisory or administrative personnel
of the appropriate educational agency, or a teacher
of the child, that the child is in need of special edu-
cation and related services;

“Gii) the parent of the child has requested an
evaluation of the child pursuant to section 614(a)(1)(B);
or

“(iii) the teacher of the child, or other personnel
of the local educational agency, has expressed specific
concerns about a patterm of behavior demonstrated
by the child, directly to the director of special education
of such agency or to other supervisory personnel of
the agency.

%) BXCEPTION.—A loeal educational agency shall not
be deemed to have knowledge that the child is a child
with a disability if the parvent of the child has not allowed
an evaluation of the child pursuant to section 614 or has
refused services under this part or the child has been
evaluated and it was determined that the child was not
a child with a disability under this part.

D) CONDITIONS THAT APPLY IF NO BASIS OF KNOWL-
EDGE.—

(i) IN GENERAL.—If a local educational agency does
not have knowledge that a child is a child with a
disability (in accordance with subparagraph (B) or (C))
prior to taking disciplinary measures against the child,
the child may be subjected to disciplinary measures
applied to children without disabilities who engaged
in comparable behaviors consistent with clause (ii).

“(ii) LIMITATIONS.—If a request is made for an
evaluation of a child during the time period in which
the child is subjected to disciplinary measures under
this subsection, the evaluation shall be conducted in
an expedited manner. If the child is determined to
be a child with a disability, taking into consideration
information from the evaluation conducted by the
agency and information provided by the parents, the
agency shall provide special education and related serv-
ices in accordance with this part, except that, pending
the results of the evaluation, the child shall remain
in the educational placement determined by school
authorities.

%(@) REFERRAL TO AND ACTION BY LAW ENFORCEMENT AND
JUDICIAL AUTHORITIES.—

“(A) RULE OF CONSTRUCTION.—Nothing in this part
ghall be construed to prohibit an agency from reporting
a crime committed by a child with a disability to appro-
priate authorities or to prevent State law enforcement and
judicial authorities from exercising their responsibilities
with regard to the application of I'ederal and State law
to crimes committed by a child with a disability.

“(B) TRANSMITTAL OF RECORDS.—An agency reporting
a crime committed by a child with a disability shall ensure
that copies of the special education and disciplinary records
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of the child arve transmitted for consideration hy the appro-
priate authorities to whom the agency reports the crime.
“(7) DEFINITIONS.—In this subsection;

“(A) CONTROLLED SUBSTANCE.—The term ‘controlled
substance’ means a drug or other substance identified
under schedule I, II, III, IV, or V in section 202(c) of
the Controlled Substances Act (21 U.S.C. 812(c)).

“(B) ILLEGAL DRUG.—The term fillegal drug’ means a
controlled substance but does not include a controlled sub-
stance that is legally possessed or used under the super-
vision of a licensed ﬁealth—care professional or that is
legally possessed or used under any other authority under
that Act or under any other provigion of Federal law.

“(Cy WEAPON.~—The term ‘weapon’ has the meaning
given the term ‘dangerous weapon’ under section 930(g)(2)
of title 18, United States Code.

(D) SERIOUS BODILY INJURY,~—The term ‘serious bodily
iinjury’ has the meaning given the term ‘serious bodily
“injury’ under paragraph (3) of subsection (h) of section
1365 of title 18, United States Code.

“(1) RULE orF CONSTRUCTION.—Nothing in this title shall be

construed to restrict or limit the rights, procedures, and remedies
available under the Constitution, the Americans with Disabilities
Act of 1990, title V of the Rehabilitation Act of 1973, or other
Federal laws protecting the rights of children with disabilities,
except that before the filing of a civil action under such laws
seeking relief that is also available under this part, the procedures
under subsections (f) and (g) shall be exhausted to the same extent
as would be required had the action been brought under this part.

Notification.

“(m) TRANSFER OF PARBNTAL RIGHTS AT AGE OF MAJORITY.—
“(1) IN GENERAL.—A State that receives amounts from a
grant under this part may provide that, when a child with
a disability reaches the age of majority under State law (excepl
for a child with a disability who has been determined to be
incompetent under State law)—
“{A) the agency shall provide any notice required by
this seetion to both the individual and the parents;
“{B) all other rights accorded to parents under this
part transfer to the child;
“{C) the agency shall notify the individual and the
parents of the transfer of rights; and
‘(D) all rights accorded to parents under this part
transfer to children who are incarcerated in an adull or
juvenile Federal, State, or lecal correctional institution,
*(2) SPECIAL RULE.—If, under State law, a child with a
digability who has reached the age of majority under State
law, who has not been determined to be incompetent, bui
who is determined not to have the ability to provide informed
consent with respect to the educational program of the child,
the State shall establish procedures for appointing the parent
of the child, or if the parent is not available, another appro-
priate individual, to represent the educational interests of the
child throughout the period of eligibility of the child under
this part.
“(n) ELECTRONIC MAIL—A parent of a child with a disability

may elect to receive notices required under this section by an
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electronic mail (e-mail) communication, if the agency makes such
option available.

“(0) SEPARATE COMPLAINT.—Nothing in this section shall be
construed to preclude a parent from filing a separate due process
complaint on an issue separate from a due process complaint
already filed.

“SEC. 616, MONITORING, TECHNICAL ASSISTANCE, AND ENFORCE-
MENT.

“(a) FEDERAL AND STATE MONITORING.—

%1) IN GENERAL.—The Secretary shall—

“(A) monitor implementation of this part through—

“i) oversight of the exercise of general supervision
by the States, as required in section 612(a)(11); and
“{ii) the State performance plans, described in sub-

section (b);

“(B) enforce this part in accordance with subsection
(e); and

O require States to—

“(i) monitor 1mplementation of thig part by local
educational agencies; and
“(ii) enforce this part in accordance with paragraph

(3) and subsection (e).

“(2) FOCUSED MONITORING.—The primary focus of Federal
and State monitoring activities described in paragraph (1) shall
be on—

“(A) improving educational results and functional out-
comes for all children with disabilities; and

“B) ensuring that States meet the program requne-
ments under this part, with a particular emphasis on those
requirements that are most closely related to improving
educational results for children with disabilities.

“(3) MONITORING PRIORITIES.—The Secretary shall monitor
the States, and shall require each State to monitor the local
educational agencies located in the State (except the State
exercise of general supervisory responsibility), using quantifi-
able indicators in sach of the following priority areas, and
using such qualitative indicators as are needed to adequately
measure performance in the following priority areas:

“(A) Provision of a free appropriate public education
in the least restrictive environment,

“(B) State exercise of general supervisory authority,
including child find, effective monitoring, the use of resolu-
tion sessions, mediation, voluntary binding arbitration, and
a system of transition services as defined in sections
602(34) and 637(a)(9).

“C) Disproportionate representation of racial and
ethnic groups in special education and related services,
to the extent the representation is the result of inappro-
priate identification.

“(4). PERMISSIVE AREAS OF REVIEW.—The Secretary shall
consider other relevant information and data, including data
provided by States under section 618.

“(b) STATE PERFORMANCE PLANS.—

“(1) PLAN.—

20 USC 1418.
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“(A) IN GENERAL—Not later than 1 year after the
date of enactment of the Individuals with Disabilities Edu-
cation Improvement Act of 2004, each State shall have
in place a performance plan that evaluates that State’s
efforts to implement the requirements and purposes of
this part and describes how the State will improve such
implementation.

“B) SUBMISSION FOR APPROVAL.—Mach State shall
submit the State’s performance plan to the Secretary for
approval in accordance wilth the approval process described
in subsection (c).

“(C)y Revikw.—BEach State shall review its State
performance plan at least once every 6 years and submil
any amendments to the Secretary.

*(2) TARGETS,—

“A) IN GENERAL.—As a part of the State performance
plan described under paragraph (1), each State shall estab-
lish measurable and rigorous targets for the indicalors
(est(a:l}b]ished under the priority areas described in subsection
a)(3).

“(B) DATA COLLECTION,—

“) I GENERAL—Iach State shall collect valid '

and reliable information as needed to report annually
to the Secretary on the priority areas described in
subsection (a)(3).

“(ii) RULE OF CONSTRUCTION,—Nothing in this title

shall be construed to authorize the development of

a nationwide database of personally identifiable
information on individuals involved in studies or other
collections of data under this part.

“(C) PUBLIC REPORTING AND PRIVACY.—

(1) IN GENERAL.—The State shall use the targets
established in the plan and priority areas described
in subsection (a}3) to analyze the performance of each
local educational agency in the State in implementing
this part.

‘(ii) REPORT,—

“1) PuBLIC REPORT —The State shall report
annually to the public on the performance of each
local educationa! agency localed in the State on
the targets in the State’s performance plan. The
State shall make the State’s performance plan
available through public means, including by
posting on the website of the State educational
agency, distribution to the media, and distribution
through public agencies.

“(1[) STATE PERFORMANCE REPORT—The State
shall report annually to the Secretary on the
performance of the State under the State’s
performance plan,

“(iii) PrivacY.—The State shall not report to the
public or the Secretary any information on performance
that would result in the disclosure of personally identi-
fiable information about individual children or where
the available data is insufficient to yield statistically
reliable information.

“(e) APPROVAL PROCESS.—
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“(1) DEEMED APPROVAL.—The Secretary shall review
(including the specific provisions described in subsection (b))
each performance plan submitted by a State pursuant to sub-
section (b)(1)(B) and the plan shall be deemed to be approved
by the Secretary unless L‘l]J‘le Secretary makes a written deter-
mination, prior to the expiration of the 120-day period begin-
ning on the date on which the Secretary received the plan,
that the plan does not meet the requirements of this section,
including the specific provisions described in subsection (b).

“(2) DisapPROVAL.—The Secretary shall not finally dis-
approve a performance plan, except after giving the State notice
and an opportunity for a hearing. :

“U8) NorirrcaTion.—If the Secretary finds that the plan
does not meet the requirements, in whole or in part, of this
gection, the Secretary shall—

“A) give the State notice and an opportunity for a
hearing; and

“(B) notify the State of the finding, and in such notifica-
tion shall—

“(i} cite the specific provisions in the plan that
do not meet the requirements; and

“(i1) request additional information, only as to the
provisions not meeting the requirements, needed for
the plan to meet the requirements of this section.

“(4) RESPONSE.—If the State responds to the Secretary’s
notification described in paragraph (3XB) during the 30-day
period beginning on the date on which the State received the
notification, and resubmits the plan with the requested informa-
tion described in paragraph (3)(BXii), the Secretary shall
approve or disapprove such plan prior to the later of—

“(A) the expiration of the 30-day period beginning on
the date on which the plan is resubmitted; or

“(B) the expiration of the 120-day period described
in paragraph (1).

“(5) FAILURE TO RESPOND.—If the State does not respond
to the Secretary’s notification deseribed in paragraph (3)(B)
during the 80-day period beginning on the date on which the
State received the notification, such plan shall be deemed to
be disapproved.

“(d) SECRETARY’S REVIEW AND DETERMINATION. —

“(1) ReviEw.—The Secretary shall annually review the
State performance report submitted pursuant to subsection
(b)(2XC)ai)(II) in accordance with thig section.

“(2) DETERMINATION.—

“A) IN GENERAL.—Based on the information provided
by the State in the State performance report, information
obtained through monitoring visits, and any other public
information made available, the Secretary shall determine
if the State—

“(i) meets the requirements and purposes of this

“(i1) needs assistance in implementing the require-
ments of this part;

“(ii) needs intervention in implementing the
requirements of this part; or

“(iv) needs substantial interveniion in imple-
menting the requirements of this part.

Deadline.

Deadlines.
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“(B) NOTICE AND OPPORTUNITY FOR A HEARING.—For
determinations made under clause (iii) or (iv) of subpara-
graph (A), the Secretary shall provide reasonable notice
and an opportunity for a hearing on such determination.

“(e) ENFORCEMENT,—

“(1) NEEDS ASSISTANCE,—If the Secrelary determines, for
2 consecutive years, that a State needs assistance under sub-
section (d)(2)(A)ii) in implementing the requirements of this
part, the Secretary shall take 1 or more of the following actions:

“(A) Advise the State of available sources of technical
assistance that may help the State address the areas in
which the Siate needs assistance, which may include assist-
ance from the Office of Special Education Programs, other
offices of the Department of Education, other Federal agen-
cies, technical assistance providers approved by the Sec-
retary, and other federally funded nonprofit agencies, and
require the State to work with appropriate entities. Such
technical assistance may include—

“(i) the provision of advice by experts to address
the areas in which the State needs assistance,
including explicit plans for addressing the area for
concern within a specified period of time;

“(ii) assistance in identifying and implementing
professional development, instructional strategies, and
methods of instruction thatl are based on scientifically
based research;

“(iil) designating and using distinguished super-
intendents, principals, special education administra-
tors, special education teachers, and other teachers
to dprovide advice, technical assistance, and support;
an

“(iv) devising additional approaches to providing
technical assistance, such as collaborating with institu-
tions of higher education, educational service agencies,
national centers of technical assistance supported
under part D, and private providers of scientifically
based technical agsistance.

“(B) Direct the use of State-level funds under section
611(e} on the area or areas in which the State needs
assistance.

“(C) Identify the State as a high-risk grantee and
impose special conditions on the State’s grant under this
part.

“(2) NEEDS INTERVENTION.—If the Secretary determines,
for 3 or more consecutive years, that a State needs intervention
under subsection (d)(2)(A)(iii) in implementing the requirements
of this part, the following shall apply:

“(A) The Secretary may take any of the actions
deseribed in paragraph (1).

“(B) The Secretary shall take 1 or more of the following
actions:

“(1) Require the State to prepare a corrective action
plan or improvement plan if the Secretary determines
that the State should be able to correct the problem
within 1 year.

“(ii) Require the State to enter into a compliance
agreement under section 457 of the General Education
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Provisionsr Act, if the Secretary has reason to believe
that the State cannot correct the problem within 1

r.

“(iii) For each year of the determination, withhold
not less than 20 percent and not more than 50 percent
of the State’s funds under section 611(e), until the
Secretary determines the State has sufficiently
addressed the areas in which the State needs interven-
tion,

“(iv) Seek to recover funds under section 452 of
the General Education Provisions Act.

“(v) Withhold, in whole or in part, any further
payments to the State under this part pursuant to
paragraph (5).

“(vi) Refer the matter for appropriate enforcement
action, which may include referral to the Department
of Justice.

“(3) NEEDS SUBSTANTIAL INTERVENTION.—Notwithstanding
paragraph (1) or (2}, at any time that the Secretary determines
that a State needs substantial intervention in implementing
the requirements of this part or that there is a substantial
failure to eomply with any condition of a State educational
agency’s or local educational agency’s eligibility under this part,
the Secretary shall take 1 or more of the following actions:

“{A) Recover funds under section 452 of the General
Education Provisions Act,

“(B) Withhold, in whole or in part, any further pay-
ments to the State under this part.

“C) Refer the case to the Office of the Inspector Gen-
eral at the Department of Bducation,

“D) Refer the matter for appropriate enforcement
action, which may include referral to the Department of
Justice.

“(4) OPPORTUNITY FOR HEARING,—

“(A) WITHHOLDING FUNDS.-—Prior to withholding any
funds under this section, the Secretary shall provide
reasonable notice and an opportunity for a hearing to the
State educational agency involved.

“(B) SUSPENSION.—Pending the outeome of any hearing
to withhold payments under subsection (b), the Secretary
may suspend payments to a recipient, suspend the
authority of the recipient to obligate funds under this part,
or both, after such recipient has been given reasonable
notice and an opportunity to show cause why future pa?r-
ments or authority to obligate funds under this part should
not be suspended.

“(5) REPORT TO CONGRESS.—The Secretary shall report to
the Committee on Education and the Workforce of the House
of Representatives and the Committee on Health, Education,
Labor, and Pensions of the Senate within 30 days of taking
enforcement action pursuant to paragraph (1), (2), or (3), on
the specific action taken and the reasons why enforcement
action was talken.

“(6) NATURE OF WITHHOY,DING —

“(A) LIMITATION.—If the Secretary withholds further
payments pursuant to paragraph (2) or (3), the Secretary
may determine—

Notification.
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“{) that such withholding will be limited to pro-
grams or projects, or portions of programs or projects,
that affected the Secretary’s determination under sub-
section (d)(2); or

“(ji) that the State educational agency shall not
make further payments under this part to specified
State agencies or local educational agencies that caused
or were involved in the Secretary's determination
under subsection (d)(2).

“R) WITHHOLDING UNTIL rEcTIFIED.—Until the Sec-
retary i satisfied that the condition that caused the initial
withholding has been substantially rectified—

“i) payments fo the State under this part shall
he withheld in whole or in part; and

“(ii) payments by the State educational agency
under this part shall be limited to State agencies and
local educational agencies whose actions did not cause
or were not involved in the Secretary’s determination
under subsection (d}2), as the case may be.

“(7) PUBLIC ATTENTION.—ANYy State that has received notice

under subsection (d)2) shall, by means of a public notice,
take such measures as may be necessary to bring the pendency
of an action pursuant to this subsection to the attention of
the public within the State.

“(8) JUDICIAL REVIEW.—

“A) TN GENERAL.—If any State is dissatisfied with
the Secretary’s action with respect to the eligibility of the
State under section 612, such State may, not later than
60 days after notice of uch action, file with the United
States court of appeals for the circuit in which such State
is located a petition for review of that action. A copy of
the petition shall be transmitted by the clerk of the court
to the Secretary. The Secretary thereupon shall file in
the court the record of the proceedings upon which the
Secretary’s action was based, as provided in section 2112
of title 28, United States Code.

“(B) JURISDICTION; REVIEW BY UNLTED STATES SUPREME
COURT.—Upon the filing of guch petition, the court shall
have jurisdiction to affirm the action of the Secretary or
to set it aside, in whole or in part. The judgment of the
court shall be subject to review by the Supreme Court
of the United States upon ecertiorari or certification as
provided in section 1954 of title 28, United States Code.

“(C) STANDARD OF rEVIEW.—The findings of fact by
the Secretary, if supported by substantial evidence, shall
be conclusive, but the court, for good cause shown, may
remand the cage to the Secretary to take further evidence,
and the Secretary may thereupon make new or modified
findings of fact and may modify the Secretary’s previous
action, and shall file in the ecourt the record of the further
proceedings, Such new or modified findings of fact shall
e conclusive if supported by substantial evidence.

“(f) STATE ENFORCEMENT.—If & State educational agency deter-

mines that a local educational agency is not meeting the require-
ments of this part, including the targets in the State’s performance
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plan, the State educational agency shall prohibit the local edu-
cational agency from reducing the local educational agency’s mainte-
nance of effort under section 613(a)(2)(C) for any fiscal year.

“(g) RuLE oF CoONSTRUCTION.—Nothing in this section shall
be construed to rostrict the Secretary from utilizing any authority
under the General Education Provisions Act to monitor and enforce
the requirements of this title.

“(h) DIvVIDED STATE AGENCY RESPONSIBILITY.—For purposes of
this section, where responsibility for ensuring that the requirements
of this part are met with respect to childven with disabilities who
are convicted as adults under State law and incarcerated in adult
prigons is assigned to a public agency other than the State edu-
cational agency pursuant to section 612(a)(11)(C), the Secretary,
in instances where the Secretary finds that the failure to comply
substantially with the provisions of this part are related to a failure
by the public agency, shall take appropriate corrvective action to
ensure compliance with this part, except that—

“(1})] any reduction or withholding of payments to the State
shall be proportionate to the total funds allotted under section

611 to the State as the number of eligible children with disabil-

ities in adult prisons under the supervision of the other public

agency is proportionate to the number of eligible individuals
with disabilities in the State under the supervision of the

State educational agency; and

“(2) any withholding of funds under paragraph (1) shall
be limited to the specific agency responsible for the failure
to comply with this part.

“(i) DATA CAPACITY AND TECHNICAL ASSISTANCE REVIEW.—The
Secretary shall—

“(1) review the data collection and analysis capacity of

States to ensure that data and information determined nec-

essary for implementation of this section is collected, analyzed,

and accurately reported to the Secretary; and

“(2) provide technical assistance (from funds reserved under
section 611(c)), where needed, Lo improve the capacity of States
to meet the data collection requirements.

“SEC. 817. ADMINISTRATION.

“(a) RESPONSIBILITIES OF SECRETARY.—The Secretary shall—
“(1) cooperate with, and (directly or by grant or contract)
furnish technical assistance necessary to, a State in matters
relating Lo—
“(A) the education of children with disabilities; and
“(B) carrying out this part; and
“(2) provide short-term training programs and institutes.

“(b) PRORIBITION AGAINST FEDERAL MANDATES, DIRECTION, OR
ConTrOL.—Nothing in this title shall be construed to authorize
an officer or employee of the Federal Government to mandate,
direct, or control a State, local educational agency, or school’s spe-
cific instructional content, academic achievement standards and
assessments, curriculum, or program of instruection.

“(¢) CoNFIDENTIALITY.—The Secretary shall take appropriate
action, in accordance with section 444 of the (General Education
Provisions Act, to ensure the protection of the confidentiality of
any personally identifiable data, information, and records collected
or maintained by the Secretary and by State educalional agencies
and local educational agencies pursuant to this part.

20 USC 1417.
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“(d) PERSONNEL.—The Secretary is authorized to hire qualified
personnel necessary to carry out the Secretary’s duties under sub-
section (a), under section 618, and under subpart 4 of part D,
without regard to the provisions of title 5, United States Code,
relating to appointments in the competitive service and without
regard to chapter 51 and subchapter III of chapter 53 of such
title relating to classification and general schedule pay rates, except
that no more than 20 such personnel shall be employed at any
time.
Deadline. “(e) MoDEL Forms.—Not later than the date that the Secrefary
Public publishes final regulations under ihis title, to implement amend-
information. ments made by the Individuals with Disabilities Education Improve-
ment Act of 2004, the Secretary shall publish and disseminate
widely to States, local educational agencies, and parent and commu-
nity training and information centers—
(1) a model IEP form;
“(2) a model individualized family service plan (IFSP) form;
“(3) a model form of the notice of procedural safeguards
described in section 615(d); and
“(4) a model form of the prior written notice described
in subseetions (b)(3) and (el1) of section 615 that is consistent
with the requirements of this part and is aufficient to meet
such requirements.

20 USC 1418. “gEC, 618, PROGRAM INFORMATION,

“(a) IN GENERAL—Each Qtate that receives assistance under
this part, and the Secretary of the Interior, shall provide data
each year to the Secretary of Education and the public on the
following:

“(1)(A) The number and percentage of children with disabil-
ities, by race, ethnicity, limited English proficiency gtatus,
gender, and disability category, who are in each of the following
separate categories:

: “(1) Receiving a free appropriate public education.

#(3i) Participating in regular education.

«(jii) In separate classes, separate schools or facilities,
or public or private residential facilities.

“(iy) For each year of age from age 14 through 21,
stopped receiving gpecial education and related services
because of program completion (including graduation with
a regular secondary gchool diploma), or other reasons, an
the reasons why those children stopped receiving gpecial
education and related services.

“(y)(T) Removed to an interim alternative aducational
getting under section 616k)(1).

%1]) The acts or items precipitating those
removals,

“(10T) The number of children with disabilities who
are subject to long-term suspensions or expulsions.

“B) The number and percentage of children with disabil-
ities, by race, gender, and ethnicity, who are receiving early
intervention services.

“((!) The number and percentage of children with disabil-
ities, by race, gender, and ethnicity, who, from birth through
age 2, stopped receiving early intervention services because
of program completion or for other reasons.
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“D) The incidence and duration of disciplinary actions
by race, ethnicity, limited English proficiency status, gender,
and disability category, of children with disabilities, including
suspensions of 1 day or more.

“®) The number and percentage of childven with disabil-

ities who are removed to alternative educational settings or

expelled as compared to children without disabilities who are.

removed to alternative educational gettings or expelled.

“«fy The number of due process complaints filed under
gection 615 and the number of hearings conducted.

“(¥) The number of hearings requested under section 615(k)
and the number of changes in placements ordered as a result
of those hearings.

“H) The number of mediations held and the number of
gettlement agreements reached through such mediations.

“(2) The number and percentage of infants and toddlers,
by race, and ethnicity, who are at risk of having substantial
developmental delays (as defined in section 632), and who are
receiving early intervention services under part C.

“(3) Any other information that may be required by the
Secretary.

“(h) DATA REPORTING.—

41) PROTECTION OF IDENTIFIABLE pATA.—The data
described in subsection (a) shall be publicly reported by each
State in a manner that does not result in the disclosure of
data identifiable to individual children.

4(2) SAMPLING.—The Secretary may ermit States and the
Secretary of the Interior to obtain the data described in sub-
gection (a) through sampling.

“(¢) TECHNICAL ASSISTANCE.—The Secretary may provide tech-

nical assistance to States to ensure compliance with the data collec-
tion and reporting requirements under this title,

“(d) DISPROPORTIONALITY.—

“1) IN GENERAL—Each State that receives ngsistance
under this part, and the Secretary of the Interior, shall provide
for the collection and examination of data to determine if signifi-
cant disproportionality based on race and ethnicity is ocourring
in the State and the local educational agencies of the State
with respect to—

“(A) the identification of children as children with
disabilities, including the identification of children as chil-
dren with disabilities in accordance with a particular
impairment described in gection 602(3);

“RB) the placement in particular educational setlings
of such children; and

“() the incidence, duration, and type of disciplinary
actions, including suspensions and expulsions.

“2) REVIEW AND REVISION OF POLICIES, PRACTICES, AND
PROCEDURES.—In the case of a determination of gignificant
disproportionality with respect to the identification of children
as children with disabilities, or the placement in particular
educational settings of such children, in accordance with para-
graph (1), the State or the Secretary of the Interior, as the
case may i)e, shall—

“(A) provide for the review and, if appropriate, revision
of the policies, procedures, and practices used in_such
identification or placement to ensure that such policies,
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procedures, and practices comply with the requivements
of this title;

“(B) require any local educational agency identified
under paragraph (1) to reserve the maximum amount of
funds under section 613(f) to provide comprehensive coordi-
nated early intervening services to serve children in the
local educational agency, particularly children in those
groups that were significantly overidentified under pava-
graph (1); and

“(C) require the local educational agency to publicly
report on the revision of policies, practices, and procedures
desgcribed under subparagraph (A).

20 USC 1419, “SEC. 619. PRESCHOOL GRANTS.

“(a) IN GENERAL.—The Secretary shall provide grants under

this section to assist States to provide special education and related
services, in accordance with this part—

“(1) to children with disabilities aged 3 through 5, inclusive;
and

“(2) at the State’s discretion, to 2-year-old children with
disabilities who will turn 3 during the school year,
“(b) BELIGIBILITY.—A State shall be eligible for a grant under

this section if such State—

*(1) is eligible under section 612 to receive a grant under
this part; and

“2) makes a free appropriate public education available
to all children with disabilities, aged 3 through 5, residing
in the State,

“(¢) ALLOCATIONS TO STATES —

‘(1) IN GENERAL.—The Secretary shall allocate the amount
made available to carry out this section for a fiscal year among
the States in accordance with paragraph (2) or (3), as the
case may be.

“(2) INCREASE IN FUNDS.—If the amount available for alloca-
tions to States under paragraph (1) for a fiscal year is equal
to or greater than the amount allocated to the States under
this section for the preceding fiscal year, those allocations shall
be caleulated as follows:

“(A) ALLOCATION, —

“(i) Ty GENERAL.—Except as provided in subpara-
graph (B), the Secretary shall— :

“(I) allocate to each State the amount the State

received under this section for fiscal year 1997;

“(IT) allocate 85 percent of any remaining
funds to States on the basis of the States’ relative
populations of children aged 3 through 5; and

“(II1) allocate 15 percent of those remaining
funds to States on the basis of the States’ relative
populations of all children aged 3 through 5§ who
are living in poverty.

“(ii) DATA—For the purpose of making grants
under this paragraph, the Secretary shall use the most
recent population data, including data on children
living in poverty, that are available and satisfactory
ta the Secretary.
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“(B) LimitaTioNs.—Notwithstanding subparagraph (A),
allocations under this paragraph shal? be subject to the
following:

“i) PRECEDING YEARS.—No State’s allocation shall
be legs than its allocation under this section for the
preceding fiscal year.

“(ii) MiNIMUM.—No State's allocation ghall be less
than the greatest of—

“I) the sum of—

“(aa) the amount the State received under
this section for fiscal year 1997; and

“(bb) ¥ of 1 percent of the amount by
which the amount appropriated under sub-
section (j) for the fiscal year exceeds the
amount appropriated for this section for fiscal
year 1997;
“(IT) the sum of—

“(aa) the amount the State received under
this section for the preceding fiscal year; and

“(bb) that amount multiplied by the
percentage by which the increase in the funds
appropriated under this section from the pre-
ceding fiscal year exceeds 1.5 percent; or
“(T1I) the sum of—

“(aa) the amount the State received under
this section for the preceding fiscal year; and

“(bb) that amount multiplied by 90 percent
of the percentage increase in the amount
appropriated under this section from the pre-
ceding fiscal year.

“(iii) MaxiMmuM.—Notwithstanding clause (ii), no
State’s allocation under this paragraph shall exceed
the sum of—

“(I) the amount the State received under this
section for the preceding fiscal year; and
“(II) that amount multiplied by the sum of

1.5 percent and the percentage increase in the

amount appropriated under this section from the

preceding fiscal year,

“(C) RATABLE REDUCTIONS.—If the amount available
for allocations under this paragraph is insufficient to pay
those allocations in full, those allocations shall be ratably
reduced, subject to subparagraph (B)().

“(3) DECREASE IN FUNDS.—If the amount available for
allocations to States under paragraph (1) for a fiscal year
is less than the amount allocated to the States under this
section for the preceding fiscal year, those allocations shall
be calculated as follows:

“{A) ALLOCATIONS.—If the amount available for alloca-
tions is greater than the amount allocated to the States
for fiscal year 1897, each State shall be allocated the sum
of—

“1) the amount the State received under this sec-
tion for fiscal year 1997; and

“(ii} an amount that bears the same relation to
any remaining funds as the increase the State received
under this section for the preceding fiscal year aver
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fiscal year 1997 bears to the total of all such increases

for all States.
“B) RATABLE REDUCTIONS.—If the amount available
for allocations is equal to or less than the amount allocated
to the States for fiscal year 1997, each State shall be
allocated the amount the State rveceived for fiscal year
1997, ratably reduced, if necessary.
“d) RESERVATION FOR STATE ACTIVITIES.—

“1) IN GENERAL.—Each State may reserve not more than
the amount described in paragraph (2) for administration and
other State-level activities in accordance with subsections (e)

cand (D

“2) AMOUNT DESCRIBED—For each fiscal year, the Sec-
retary shall determine and report to the State educational
agency an amount that is 25 percent of the amount the State
received under this section for fiscal year 1997, cumulatively
adjusted by the Secretary for each succeeding fiscal year by
the lesser of —
“(A) the percentage increase, if any, from the preceding
fiscal year in the State’s allocation under this section;

“(B) the percentage increase, if any, from the preceding
fiscal year in the Consumer Price Index For All Urban
Consumers published by the Bureau of Labor Statistics
of the Department of Labor,

“(g) STATE ADMINISTRATION.~—

“(1) IN GENERAL.—For the purpose of administering this
gection (including the coordination of activities under this part
with, and providing technical assistance to, other programs
that provide services to children with disabilities) a State may
use not more than 20 percent of the maximum amount the
State may reserve under subsection (d) for any fiscal year.

“(9) ADMINISTRATION OF PART C.—Funds described in para-
%raph (1) may also be used for the administration of part

(f) OTHER STATE-LEVEL AcTiviTies.—Each State shall use any

funds the State reserves under subsection (d) and does not use
for administration under subsection (g)—

“(1) for support services (including establishing and imple-
menting the mediation process required by section 61b6(e)),
which may benefit children with disabilities younger than 3
or older than 5 as long as those services also benefit children
with digabilities aged 8 through 6;

“9) for direct services for children eligible for services
under this section;

“3) for activities at the State and local levels to meet
the performance goals established by the State under section
612(a)(15);

“(4) to supplement other funds used to develop and imple-
ment a statewide coordinated services system designed to
improve results for children and families, including children
with disabilities and their families, but not more than 1 percent
of the amount received by the State under this section for
a fiscal year;

“%) to provide early intervention services (which shall
include an educational component that promotes school readi-
ness and incorporates preliteracy, language, and numeracy
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skills) in accordance with part C to childrven with disabilities
who are eligible for services under this section and who pre-
viously received services under part C until such children enter,
or are eligible under State law to enter, kindergarten; or

“(6) at the State’s discretion, to continue service coordina-
tion tg case management for families who receive services under
part C.

“(g) SUBGRANTS TO LOCAL EDUCATIONAL AGENCIES.—
“(1) SUBGRANTS REQUIRED.—Each State that receives a
grant under this section for any fiscal year shall distribute
all of the grant funds that the State does not reserve under
subsection (d) to local educational agencies in the State that
have established their eligibility under section 613, as follows:
“(A) BASE PAYMENTS.—The State shall first award each
local educational agency described in paragraph (1) the
amount that agency would have received under this seetion
for fiscal year 1997 if the State had distributed 75 percent
of its grant for that year under section 619(c)(3), as such
section wag then in effect.
“{B) ALLOCATION OF REMAINING FUNDS,—After making
allocations under subparagraph (A), the State shall—
“(i) allocate 85 percent of any remaining funds
to those local educational agencies on the basis of
the relative numbers of children enrolled in public
and private elementary schools and secondary schools
within the local educational agency’s jurisdiction; and
“(ii) allocate 15 percent of those remaining funds
to those local educational agencies in accordance with
their relative numbers of children living in poverty,
as determined by the State educational agency.
“(2) REALLOCATION OF rUNDS.—If a State educational
agency determines that a local educational agency is adequately
providing a free appropriate public education to all children
with disabilities aged 3 through 6 residing in the area served
by the local educational agency with State and local funds,
the State educational agency may reallocate any portion of
the funds under this section that are not needed by that local
educational agency to provide a free appropriate public edu-
cation o other local educational agencies in the State that
are not adequately providing special education and related
gervices to all children with disabilities aged 3 through 5
residing in the areas the other local educational agencies serve.
“th) Part C INAPPLICABLE.—Part C does not apply to any
child with a disability receiving a free appropriate public education,
in accordance with this part, with funds received under this section,

“{i) STATE DEFINED.—In this section, the term ‘State’ means
each of the 50 States, the District of Columbia, and the Common-
wealth of Puerto Rico.

“(j) AUTHORIZATION OF APPROPRIATIONS.—There are authorized
to he appropriated to carry out this section such sums as may
be necessary.
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“PART C—INFANTS AND TODDLERS WITH
DISABILITIES :
20USC 1481, “SEC. 631. FINDINGS AND POLICY.

“(a) FINDINGS.—Congress finds that there is an urgent and
substantial need—

“(1) to enhance the development of infants and toddlers
with disabilities, to minimize their potential for developmental
delay, and to recognize the significant brain development that
oceurs during a child’s first 3 years of life;

“(2) to reduce the educational costs to our society, including
our Nation’s schools, by minimizing the need for special edu-
cation and related services after infants and toddlers with
disabilities reach school age;

“(3) to maximize the potential for individuals with disabil-
ities to live independently in society;

“(4) to enhance the capacity of families to meet the special
needs of their infants and toddlers with disabilities; and

“(5) to enhance the capacity of State and local agencies
and service providers to identify, evaluate, and meet the needs
of all children, particularly minority, low-income, inner city,
and rural children, and infants and toddlers in foster care.
“(h) PoLicy.—It is the policy of the United States to provide

financial assistance to States—

“(1) to develop and implement a statewide, comprehensive,
coordinated, multidisciplinary, interagency system that pro-
vides early intervention services for infants and toddlers with
disahilities and their families;

“(2) to facilitate the coordination of payment for early inter-
vention services from Federal, State, local, and private sources
(including public and private insurance coverage);

“(3) to enhance State capacity to provide quality early
intervention services and expand and improve existing early
intervention services being provided to infants and toddlers
with disabilities and their families; and

“(4) to encourage States to expand opportunities for chil-
dren under 3 years of age who would be at risk of having
substantial developmental delay if they did not receive carly
intervention services.

20 USC 1432. “SEC. 632, DEFINITIONS,

“In this part:

“1) AT-RISK INFANT OR TODDLER.-—The term ‘at-risk infant
or toddler’ means an individual under 3 years of age who
would be at risk of experiencing a substantial developmental
delay if early intervention services were not provided to the
individual,

“2) CounciL.—The term ‘council’ means a State inter-
agency coordinating council established under section 641.

“3) DEVELOPMENTAL DELAY.—The term ‘developmental
delay’, when used with respect to an individual residing in
a State, has the meaning given such term by the State under
gection 636(a)(1).

“(4) FARLY INTERVENTION SERVICES.—The term ‘early inter-
vention services’ means developmental services that—

“(A) are provided under public supervision;
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“(B) are provided at no cost except where Federal or
State law provides for a system of payments by families,
including a schedule of sliding fees;

() are designed to meet the developmental needs
of an infant or toddler with a disability, as identified by
the individualized family service plan team, in any 1 or
more of the following areas:

“(3) physical development;

#(i1) cognitive development;

*(iii) communication development;

“(iv) social or emotional development; or
“(v) adaptive development;

“D) meet the standards of the State in which the
gervices are provided, including the requirements of this

part;

“B) include—

“(i) family training, counseling, and home visits;

“(ii) special ingtruction;

“(iii) speech-language pathology and audiclogy
gervices, and sign language and cued language services,

“(iv) occupational therapy;

“(v) physical therapy;

“(vi) psychological services;

“(vii) service coordination services;

“(viii) medical services only for diagnostic or
evaluation purposes;

“tix) early identification, screening, and assess-
ment services;

“x) health services necessary to enable the infant
or toddler to benefit from the other early intervention
gervices;

“(xi} social work services;

“(xi1) vision services;

*(xiii) assistive technology devices and assistive
technology services; and

“(xiv) transportation and related costs that are
necessary to enable an infant or toddler and the
infant's or toddler’s family to receive another service
described in this paragraph;

“(F) are provideg by qualified personnel, including—

“(i) special educators;

“(i1) speech-language pathologists and audiologists;

“(iii) occupational therapists;

“(iv) physical therapists;

“{v) paychologists;

“(vi) social workers;

“(vil) nurses;

“(vii1) registered dietitians;

“(ix) family therapists;

“(x) vision specialists, including ophthalmologists
and optometrists;

“(xi) orientation and mobility specialists; and

“(xii) pediatricians and other physicians;

“((¥) to the maximum extent appropriate, are provided
in natural environments, including the home, and commu-
nity settings in which children without disabilities partici-
pate; and
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“(H) are provided in conformity with an individualized
family service plan adopted in accordance with section
636.

“5) [NFANT OR TODDLER WITH A DISABILITY.—The term
‘infant, or toddler with a disability’~—
“A) means an individual under 3 years of age who
needs early intervention services because the individual—
“(1) is experiencing developmental delays, as meas-
ured by appropriate diagnostic instruments and proce-
dures in 1 or more of the areas of cognitive develop-
ment, physical development, communication develop-
ment, social or emotional development, and adaptive
development; or
“ii) has a diagnosed physical or mental condition
that has a high probability of rvesulting in develop-
mental delay; and

“(B) may also include, at a State’s discretion—

“() at-risk infants and toddlers; and

“(ii) children with disabilities who are eligible for
services under section 619 and who previously received
services under this part until such children enter, or
are eligible under State law to enter, kindergarten
or elementary school, as appropriate, provided that
any programs under this part serving such children
shall include—

“(I) an educational component that promotes
achool readiness and incorporates pre-literacy, lan-
guage, and numeracy skills; and

“(II) a written notification to parents of their
rights and responsibilities in determining whether
their child will continue to receive services under
this part or parlicipate in preschool programs
under section 619,

“SEC, 633. GENERAL AUTHORITY.

“The Secretary shall, in accordance with this part, make grants
to States (from their allotments under section 643) to assist each
State to maintain and implement a statewide, comprehensive,
coordinated, multidisciplinary, interagency system to provide early
intervention services for infants and toddlers with disabilities and
their families.

Grants.
20 USGC 1433.

20 USC 1434. “SEC. 634. ELIGIBILITY.

“In order to be eligible for a grant under section 633, a State
shall provide assurances to the Secretary that the State—

“(1) has adopted a policy that appropriate early interven-
tion services are available to all infants and toddlers with
disabilities in the State and their families, including Indian
infants and toddlers with disabilities and their families residing
on a reservation geographically located in the State, infants
and toddlers with disabilities who are homeless children and
their families, and infants and toddlers with disabilities who
are wards of the State; and

“(2) has in effect a statewide system that meets the require-
ments of section 635.
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“SEC. 636. REQUIREMENTS FOR STATEWIDE SYSTEM, 20 USC 1436.

“(a) IN GENERAL.—A statewide system described in section
633 shall include, at a minimum, the following components:

“(1) A rigorous definition of the term ‘developmental delay’
that will be used by the State in carrying out programs under
this part in order to appropriately identify infants and toddlers
with disabilities that are in need of services under this part.

“(2) A State policy that is in effect and that ensures that
appropriate early intervention services based on scientificall
based research, to the extent practicable, are available to all
infants and toddlers with disabilities and their families,
including Indian infants and toddlers with disabilities and their
families residing on a reservation geographically located in
the State and infants and toddlers with disabilities who are
homeless children and their families.

“(8) A timely, comprehensive, multidisciplinary evaluation
of the functioning of each infant or toddler with a disability
in the State, and a family-directed identification of the needs
of each family of such an infant or toddler, to assist appro-
priately in the development of the infant or toddler.

“(4) For each infant or toddler with a disability in the
State, an individualized family service plan in accordance with
gection 636, including service coordination services in accord-
ance with such service plan.

“5) A comprehensive child find system, consistent with
part B, including a system for making referrals to service
Eroviders that includes timelines and provides for participation

y primary referral sources and that ensures rigorous standards
for appropriately identifying infants and toddlers with disabil-
ities tgr services under this part that will reduce the need
for future services.

“6) A public awareness program focusing on early identi-
fication of infants and toddlers with disabilities, including the
preparation and dissemination by the lead agency designated
or established under paragraph (10) to all primary referral
sources, especially hospitals and physicians, of information to
be given to parents, especially to inform parents with premature
infants, or infants with other physical risk factors associated
with learning or developmental complications, on the avail-
ability of early intervention services under this part and of
services under section 619, and procedures for assisting such
gources in disseminating such information to parents of infants
and toddlers with disabilities.

7y A central directory that includes information on early
intervention services, resources, and experts available in the
State and research and demonstration projects being conducted
in the State.

“8) A comprehensive system of personnel development,
including the training of paraprofessionals and the training
of primary referral sources with respect to the basic components
of early intervention services available in the State that—

“(A) shall include—

“(i) implementing innovative strategies and activi-
ties for the reeruitmeni and retention of early edu-
cation service providers;

“{ii} promoting the preparation of early interven-
tion providers who are fully and appropriately qualified
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to c}l)mvide early intervention services under this part;
an

“(ii) training personnel to coordinate transition
services for infants and toddlers served under this
part from a program providing early intervention serv-
ices under this part and under part B (other than
seetion 619), to a preschool program receiving funds
under section 619, or another appropriate program;
and

“(B) may include—

“(i) training personnel to work in rural and inner-
city areas; and

“(i{) training personnel in the emotional and social
development of young children.

%(9) Policies and procedures relating to the establishment
and maintenance of qualifications to ensure that personmel
necessary to carry out this part are appropriately and ade-
quately prepared and trained, including the establishment and
maintenance of qualifications that are consistent with any
State-approved or recognized certifieation, licensing, registra-
tion, or other comparable requirements that apply to the area
in which such personnel are providing early intervention serv-
ices, except that nothing in this part (including this paragraph)
shall be construed to prohibit the use of paraprofessionals and
assistants who ave appropriately trained and supervised in
accordance with State law, regulation, or written policy, to
assist in the provision of early intervention services under
this part to infants and toddlers with disabilities.

“10) A gingle line of responsibility in a lead agency des-
ignated or established by the Governor for carrying out—

“(A) the general administration and supervision of pro-
grams and activities receiving assistance under section 633,
and the monitoring of programs and activities used by
the State to carry out this part, whether or not such pro-
grams or activities are receiving assistance made available
under section 633, to ensure that the State complies with
this part;

“B) the identification and coordination of all available
resources within the State from Federal, State, local, and
private sources,;

“C) the assignment of financial responsibility in
accordance with section 637(a)(2) to the appropriate agen-
cies;

“D) the development of procedures to ensure that serv-
ices ave provided to infants and toddlers with disabilities
and their families under this part in a timely manner
pending the resolution of any disputes amang public agen-
cies or service providers;

d“(E) the resolution of intra- and interagency disputes;
an

“(F) the entry into formal interagency agreements that
define the financial responsibility of each agency for paying
for early intervention gervices (consistent with State law)
and procedures for resolving disputes and that include
all additional components necessary to ensure meaningful
cooperation and coordination.
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“(11) A policy pertaining to the contracting or making of
other arrangements with service providers to provide early
intervention services in the State, consistent with the provisions
of this part, including the contents of the application used
and the conditions of the contract or other arrangements.

“(12) A procedure for securing timely reimbursements of
funds used under this part in accordance with section 840(a).

“(18) Procedural safeguards with respect to programs under
this part, as required by section 639.

“(14) A system for compiling data requested by the Sec-
retary under section 618 that relates to this part.

“15) A State interagency coordinating council that meets
the requirements of section 641.

“16) Policies and procedures to ensure that, consistent
with section 636(d)(5)—

“(A) to the maximum extent appropriate, early inter-
vention services are provided in natural environments; and

“B) the provision of early intervention services for
any infant or toddler with a disability oceurs in a setting
other than a natural environment that is most appropriate,
ag determined by the parent and the individualized family
gervice plan team, only when early intervention cannot
be achieved satisfactorily for the infant or toddler in a
natural environment,

“h) PoLicy.—In implementing subsection (a)9), a Stale may
adopt a policy that includes making ongoing good-faith efforts to
recruit and hire appropriately and adequately trained personnel
to provide early intervention services to infants and toddlers with
disabilities, including, in" a geographic area of the State where
there is a shortage of such personnel, the most qualified individuals
available who are making satisfactory progress toward completing
applicable course work necessary to meet the standards deseribed
in subsection (a)(9). _

“¢) FLEXIBILITY T0 SERVE CHILDREN 3 YEARS OF AGE UNTIL
ENTRANCE INTO ELEMENTARY SCHOOL.—

“(1) IN GENERAL.—A statewide system described in section
633 may include a State policy, developed and implemented
jointly by the lead agency and the State educational agency,
under which parents of children with disabilities who are
eligible for services under section 619 and previously received
gervices under this part, may choose the continuation of early
intervention services (which shall include an educational
component that promotes school readiness and incorporates
preliteracy, language, and numeracy skills) for such children
under this part until such children enter, or are eligible under
State law to enter, kindergarten. :

“(2) REQUIREMENTS.—If a statewide system includes a State
policy described in paragraph (1), the statewide system shall
ensure that—

“(A) parents of children with disabilities served pursu-
ant to this subsection are provided annual notice that
contains—

“(i) a description of the rights of such parents
to elect to receive services pursuant to this subsection
or under part B; and
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“(iiy an explanation of the differences between serv-
ices provided pursuant to this subsection and services
provided under part B, including—

“(1) types of services and the locations at which
the services are provided,;

“(11) applicable procedural safeguards; and

“(111) possible costs (including any fees to be
charged to families as described in section

632(4)(B)), if any, to parents of infants or toddlers

with disabilities;

“(B) services provided pursuant to this subsection
include an educational component that promotes school
readiness and incorporates preliteracy, language, and
numeracy skills;

“(C) the State policy will not affect the right of any
child served pursuant to this subsection to instead receive
a free appropriate public education under part B;

“(D} all early intervention services outlined in the
child’s individualized family service plan under section 636
are continued while any eligibility determination is being
made for services under this subsection;

“(8) the parents of infants or toddlers with disabilities
(as defined in section 632(5)(A)) provide informed written
consent to the State, before such infants or toddlers reach
3 years of age, as to whether such parents intend to choose
the continuation of early intervention services pursuant
to this subsection for such infants or toddlers;

“(F) the requirements under section 637(a)(9) shall not
apply with respect to a child who is receiving services
in accordance with this subsection until not less than 90
days (and at the discretion of the parties to the conference,
not more than 9 months) before the time the child will
no longer receive those services; and

“G) there will be a referral for evaluation for early
intervention services of a child who experiences a substan-
tiated case of trauma due to exposure to family violence
(as defined in section 320 of the Family Violence Prevention
and Services Act).

(3) REPORTING REQUIREMENT.—If a statewide system
includes a State policy described in paragraph (1), the State
shall submit to the Secretary, in the State’s report under section
637(b)(4)(A), a report on the number and percentage of children
with disabilities who are eligible for services under section
619 but whose parents choose for such children to continue
to receive early intervention services under this part.

“(4) AvAILABLE FUNDS,—If a statewide system includes a
State policy described in paragraph (1), the policy shall describe
the funds (including an identification as Federal, State, or
local funds) that wi]]ghe used to ensure that the option described
in paragraph (1) is available to eligible children and families
who provide the consent deseribed in paragraph (2)(E),
including fees (if any) to be charged to families as described
in section 632(4)(B).

“(5) RULES OF CONSTRUCTION.—

“A)y SERVICES UNDER PART B.—If a statewide system
includes a State policy described in paragraph (1), a State
that provides services in accordance with this subsection
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to a child with a digability who is eligible for services
under section 619 shall not be required to provide the
child with a free appropriate public education under part
B for the period of time in which the child is receiving
services under this part.

“B) SERVICES UNDER THIS PART.—Nothing in this sub-
section shall be construed to require a provider of services
under this part to provide a child served under this part
with a free appropriate public education.

“SEC, 636, INDIVIDUALIZED FAMILY SERVICE PLAN.

“(a) ASSESSMENT AND PROGRAM DEVELOPMENT.—A statewide
system described in section 633 shall provide, at & minimum, for
each infant or toddler with a disability, and the infant’s or toddler's
family, to receive—

“(1) a multidisciplinary assessment of the unique strengths
and needs of the infant or toddler and the identification of
gervices appropriate to meet such needs;

“2) a family-directed assessment of the resources, prior-
ities, and coneerns of the family and the identification of the
supports and services necessary to enhance the family's capacity
to meet the developmental needs of the infant or toddler; and

“3) a written individualized family service plan developed
by a multidisciplinary team, including the parents, as required
by subsection (e), including a description of the appropriate
transition services for the infant or toddler.

“(b) PERIODIC REVIEW.—The individualized family service plan
ghall be evaluated once a year and the family shall be provided
a review of the plan at 6-month intervals (or more often where
appropriate baged on infant or toddler and family needs).

“¢) PrOMPINESS ArTER ASSESSMENT.—The individualized
family service plan shall be developed within a reasonable time
after the assessment required by subsection (a)(1) is completed.
With the parents’ consent, early intervention services may com-
mence prior to the completion of the assessment.

“(d) CoNTENT OF PLAN.—The individualized family service plan
ghall be in writing and contain—

“(1) a statement of the infant’s or toddler’s present levels
of physical development, cognitive development, communication
development, social or emotional development, and adaptive
development, based on objective criteria;

“2) a statement of the family’s resources, priorities, and
concerns relating to enhancing the development of the family’s
infant or toddler with a disability;

“8) a statement of the measurable results or outcomes
expected to be achieved for the infant or toddler and the family,

including pre-literacy and language skills, as developmentally
appropriate for the child, and the criteria, procedures, and
timelines used to determine the degree to which progress
toward achieving the results or outcomes is being made and
whether modifications or revisions of the results or outcomes
or services are necessary;

“(4) a statement of specific early intervention services based
on peer-reviewed research, to the extent practicable, necessary
to meet the unique needs of the infant or toddler and the
family, including the frequency, intensity, and method of deliv-
ering services;

20 USC 1436.
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20 1JSC 1437.

“5) a statement of the natural environments in which
early intervention services will appropriately be provided,
including a justification of the extent, if any, to which the
services will not be provided in a natural environment;

“(6) the projected dates for initiation of services and the
anticipated length, duration, and frequency of the sgervices;

“(7) the identification of the service coordinator from the
profession most immediately relevant to the infant's or toddler’s
or family’s needs (or who is otherwise qualified to carry out
all applicable responsibilities under this part) who will be
resi)onsihle for the implementation of the plan and coordination
Wifi 1 other agencies and persons, including transition services;

Aarn

“(8) the steps to be taken to support the transition of
the toddler with a disability to preschool or other appropriate
services.

“(g) PARENTAL CONSENT,—The contents of the individualized
family service plan shall be fully explained to the parents and
informed written consent from the parents shall be obtained prior
to the provision of early intervention services described in such
plan. If the parents do not provide consent with respect to a par-
ticular early intervention service, then only the early intervention
services to which consent is obtained shall be provided.

“SEC. 837, STATE APPLICATION AND ASSURANCES,

“(a) APPLICATION.—A State desiring to receive a grant under
section 6338 shall submit an application to the Secretary at such
time and in such manner as the Secretary may reasonably require.
The application shall contain—

“1) a designation of the lead agency in the State that
will be responsible for the administration of funds provided
under section 633;

“(2) a certification to the Secretary that the arrangements
to establish financial responsibility for services provided under
this part pursuant to-section 640(b) are current as of the
date of submission of the certification;

“(3) information demonstrating ef‘igibi]ity of the State under
section 634, including—

“{A) information demonstrating to the Secretary’s satis-
faction that the State has in effect the statewide system
required by section 633; and

“(B) a description of services to be provided to infants
and toddlers with disabilities and their families through
the system;

“(4) if the State provides services to at-risk infants and
toddlers through the statewide system, a description of such
gervices;

“5) a description of the uses for which funds will be
expended in accordance with this part;

“(6) a description of the State policies and procedures that
require the referral for early intervention services under this
part of a child under the age of 3 who—

“(A) is involved in a substantiated case of child abuse
or neglect; or

“(B) is idenlified as affected by illegal substance abuse,
or withdrawal symptoms resulting from prenatal drug expo-
sure;
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“C7) a description of the procedure used to ensure that
resources are made available under this part for all geographic
areas within the State;

“(8) a description of State policies and procedures that
ensure that, prior to the adoption by the State of any other
poliey or procedure necessary to meet the requirements of this
part, there are public hearings, adequate notice of the hearings,
and an opportunity for comment available to the general public,
including individuals with disabilities and parents of infants
and toddlers with disabilities;

“(9) a description of the policies and procedures to be used—

“(A) to ensure a smooth transition for toddlers receiving
early intervention services under this part (and children
receiving those services under section 635(c)) to preschool,
school, other appropriate services, or exiting the program,
including a description of how—

“(i) the families of such toddlers and children will
be included in the transition plans required hy
subparagraph (C); and

“(ii) the lead apency designated or established
under section 635(a)(10) will—

“(I) notify the local educational ageney for the
area in which such a child resides that the child
will shortly reach the age of eligibility for preschool
services under pari B, as determined in accordance
with State law;

“(ID) in the case of a child who may be eligible
for such preschool services, with the approval of
the family of the child, eonvene & conference among
the lead agency, the family, and the local edu-
cational agency not less than 90 days (and at
the discretion of all such parties, not more than
9 months) before the child is eligible for the pre-
school services, to discuss any such services that
the child may receive; and

“(IIN) in the case of a child who may not bhe
eligible for such preschool services, with the
approval of the family, make reasonable efforts
to convene a conference among the lead agency,
the family, and providers of other appropriate serv-
ices for children who are not eligible for preschool

services under part B, to discuss the appropriate.

services that the child may receive;
“(B) to review the child’s program options for the period
from the child’s third birthday through the remainder of

the school year; and ,

“(0) to establish a transition plan, including, as appro-
priate, steps to exit from the program;

“(10) a description of State efforts to promote collaboration
among Early Head Start programs under section 645A of the
Head Start Act, early education and child care programs, and
services under part C; and

“(11) such other information and assurances as the Sec-
retary may reasonably require,

“(h) ASSURANCES.—The application described in subsection (a)—
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“(1) shall provide satisfactory assurance that Federal funds
made available under section 643 to the State will be expended
in accordance with this part;

“9) ghall contain an assurance that the State will comply
with the requirements of section 640;

“(3) shall provide satisfactory assurance that the control
of funds provided under section 643, and title to property
derived from those funds, will be in a public agency for the
uses and purposes provided in this part and that a public
agency will administer such funds and property;

“(4) ghall provide for—

“A) making such reports in such form and containing
such information as the Secretary may require to carry
out the Secretary’s functions under this part; and

“B) keeping such reports and affording such access
to the reports as the Secretary may find necessary to
ensure the correctness and verification of those reports
and proper disbursement of Federal funds under this part;
“(5) provide satisfactory assurance that Federal funds made

available under section 643 to the State—

“A) will not be commingled with State funds; and

“B) will be used so as to supplement the level of
State and local funds expended for infants and toddlers
with disahilities and their families and in no case to sup-
plant those State and local funds;

“(6) ghall provide satisfactory assurance that such fiscal
control and fund accounting procedures will be adopted as
may be necessary to ensure proper disbursement of, and
gccounting for, Federal funds paid under section 643 to the

tate;

“7) ghall provide satisfactory assurance that policies and
procedures have been adopted to ensure meaningful involve-
ment of underserved groups, including minority, low-income,
homeless, and rural families and children with disabilities who
are wards of the State, in the planning and implementation
of all the requirements of this part; and

“8) ghall contain such other information and assurances
as the Secretary may reasonably require by regulation.

“(¢) STANDARD FOR DISAPPROVAL OF APPLICATION.—The Sec-
retary may not disapprove such an application unless the Secretary
determines, after notice and opportunity for a hearing, that the
application fails to comply with the requirements of this section.

“(d) SUBSEQUENT STATE APPLICATION.—If a State has on file
with the Secretary a policy, procedure, or assurance that dem-
onstrates that the State meets a requirement of this section,
including any policy or procedure filed under this part (as in effect
before the date of enactment of the Individuals with Disabilities
Education Improvement Act of 2004), the Secretary shall consider
the State to have met the requirement for purposes of receiving
a grant under this part.

“(¢) MODIFIGATION OF APPLICATION.—An application submitted
by a State in accordance with this section shall remain in effect
until the State submits to the Secretary such modifications as
the State determines necessary. This section shall apply to a modi-
fication of an application to the same extent and in the same
manner as this section applies to the original application.

©
P

v
‘.\i



PUBLIC LAW 108-446—DEC. 3, 2004 118 STAT. 2755

“(f) MODIFICATIONS REQUIRED BY THE SECRETARY—The Sec-
retary may require a State to modify its application under this
section, but only to the extent necessary to ensure the State’s
compliance with this part, if—

‘(1) an amendment is made to this title, or a Federal
regulation issued under this title;

“(2) a new interpretation of this title is made by a Federal
court or the State’s highest court; or

{8) an official finding of noncompliance with Federal law
or regulations is made with respect to the State.

“SEC. 638. USES OI' FUNDS.

“In addition to using funds provided under section 633 to main-
tain and implement the statewide system required by such section,
a State may use such funds—

“(1) for direct early intervention services for infants and
toddlers with disabilities, and their families, under this part
that are not otherwise funded through other public or private
gources,

“(2) to expand and improve on services for infants and
toddlers and their families under this part that are otherwise
available;

“43) to provide a free appropriate public education, in
accordance with part B, to children with disabilities from their
third birthday to the beginning of the following school year;

“(4) with the written consent of the parents, to continue
to provide early intervention services under this part to children
with disabilities from their 8rd birthday until such children
enter, or are eligible under State law to enter, kindergarten,
in lieu of a free appropriate public education provided in accord-
ance with part B; and

“B) in any State that does not provide services for at-
risk infants and toddlers under section 637(a)4), to strengthen
the statewide system by initiating, expanding, or improving
collaborative efforts related to at-risk infants and toddlers,
including establishing linkages with appropriate public or pri-
vate community-based organizations, services, and personnel
for the purposes of—

a “(A) identifying and evaluating at-visk infants and tod-

ers;
“(B) making referrals of the infants and toddlers identi-
fied and evaluated under subparagraph (A); and
“(CY conducting periodic follow-up on each such referral
to determine if the status of the infant or toddler involved
has changed with respect to the eligibility of the infant
or toddler for sevvices under this part.

“SEC. 639, PROCEDURAL SAFEGUARDS.
“ta) MinmMUM  PROCEDURES.—The procedural safeguards

required to be included in a statewide system under section
635(a)(13) shall provide, at a minimum, the following:

20 USC 1438,

20 USC 1439.

“(1) The timely administrative resolution of complaints by -

parents. Any party aggrieved by the findings and decision
regarding an administrative complaint shall have the right
to bring a civil action with respect to the complaint in any
State court of competent jurisdiction or in a district court
of the United States without regard to the amount in con-
troversy. In any action brought under this paragraph, the court
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shall receive the records of the administrative proceedings,
shall hear additional evidence at the request of a party, and,
basing its decision on the preponderance of the evidence, shall
grant such relief as the court determines is appropriate.

“(2) The right to confidentiality of personally identifiable
information, including the right of parents fo written notice
of and written consent to the exchange of such information
among agencies consistent with Federal and State law.

“(3) The right of the parents to determine whether they,
their infant or toddler, or other family members will accept
or decline any early intervention service under this part in
accordance with State law without jeopardizing other early
intervention services under this part.

“(4) The opportunity for parents to examine records relating
to assessment, screening, eligibility determinations, and the
development and implementation of the individualized family
service plan.

“(5) Procedures to protect the rights of the infant or toddler
whenever the parents of the infant or toddler are not known
or cannot be found or the infant or toddler is a ward of the
State, including the assignment of an individual (who shall
not be an employee of the State lead agency, or other State
agency, and who shall not be any person, or any employee
of a person, providing early intervention services to the infant
or toddler or any family member of the infant or toddler)
to act as a surrogate for the parents.

“(8) Written prior notice to the parents of the infant or
toddler with a disability whenever the State agency or service
provider proposes to inifiate or change, or refuses to initiate
or change, the identification, evaluation, or placement of the
infant or toddler with a disability, or the provision of appro-
priate early intervention services to the infant or toddler.

“(T) Procedures designed to ensure that the notice required
by paragraph (6) fully informs the parents, in the parents’
native language, unless it clearly is not feasible to do so,
of all procedures available pursuant to this section.

“(8) The right of parents to use mediation in accordance
with section 615, except that— :

“(A) any reference in the section to a State educational
agency shall be considered to be a reference to a State’s
lead agency established or designated under section
636(a)(10);

“(B) any reference in the section to a local educational
agency shall be considered to be a reference to a local
service provider or the State’s lead agency under this part,
ag the case may be; and

“(C) any reference in the section to the provision of
a free appropriate public education to children with disabil-
ities shaﬁ be considered to be a reference to the provision
of appropriate early intervention services to infanis and
toddlers with disabilities,

“(b) SERVICES DURING PENDENCY OF PROCEEDINGS.—During

the pendency of any proceeding or action involving a complaint
by the parents of an infant or toddler with a disability, unless
the State ageney and the parents otherwise agree, the infant or
toddler shall continue to receive the appropriate early intervention
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services currently being provided or, if applying for initial services,
shall receive the services not in dispute.

“SEC. 640. PAYOR OF LAST RESORT,

“(a) NONSUBSTITUTION.—Funds provided under section 643 may
not be used to satisfy a financial commitment for services that
would have been paid for from anocther public or private source,
including any medical program administered by the Secretary of
Defense, but for the enactment of this part, except that whenever
considered necessary to prevent a delay in the receipt of appropriate
early intervention services by an infant, toddler, or family in a
timely fashion, funds provided under section 643 may be used
to pay the provider of services pending reimbursement from the
agency that has ultimate responsibility for the payment,

“(b) OBLIGATIONS RELATED TO AND METHODS OF ENSURING
SERVICES.—

“{1) ESTABLISHING FINANCIAL RESPONSIBILITY FOR SERV-

ICES.—

“(A) IN GENERAL.—The Chief Executive Officer of a
State or desigriee of the officer shall ensure that an inter-
agency agreement or other mechanism for interagency
coordination is in effect between each public agency and
the designated lead agency, in order to ensure—

“(i) the provision of, and financial responsibility
for, services provided under this part; and

“(i1) such services are consistent with the require-
ments of seclion 635 and the State’s application pursu-
ant to section 637, including the provision of such
services during the pendency of any such dispute.

“(B) CONSISTENCY BETWEEN AGREEMENTS OR MECHA-
NISMS UNDER PART B.—The Chief Executive Officer of a
State or designee of the officer ghall ensure that the terms
and conditions of such agreement or mechanism are con-

sistent with the terms and conditions of the State’s agree- -

ment or mechanism under section 612(a)(12), where appro-
priate.
“(2) REIMBURSEMENT FOR SERVICES BY PUBLIC AGENCY.—

“(A) IN denERAL—If a public agency other than an
educational agency fails to provide or pay for the services
pursuant to an agreement required under paragraph (1),
the local educational agency or State agency (as determined
by the Chief Executive Officer or designee) shall provide
or pay for the provision of such services to the child.

“(B) REIMBURSEMENT.—Such local educational agency
or State agency is authorized to claim reimbursement for
the services from the public agency that failed to provide
or pay for such services and such public agency shall
reimburse the loeal educational agency or State agency
pursuant to the terms of the interagency agreement or
other mechanism required under paragraph (1).

“(8) SPECIAL RULE.—The requirements of paragraph (1)
may be met through—

“(A) State statute or regulation;

“(B) signed agreements between respective agency offi-
cials that clearly identify the responsibilities of each agency
relating to the provision of services; or

20 USC 1440,
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“(C) other appropriate written methods as determined
by the Chief Executive Officer of the State or designee
of the officer and approved by the Secretary through the
review and approval of the State’s application pursuant
to section 637.

“¢) REpUCTION OF OTHER BENEFITS.—Nothing in this part

shall be construed to permit the State to reduce medical or other
asgistance available or to alter eligibility under title V of the Social
Security Act (relating to maternal and child health) or title XIX
of the Social Security Act (relating to medicaid for infanis or tod-
dlers with disabilities) within the State.

20 USC 1441, “SEC. 641. STATE INTERAGENCY COORDINATING COUNCIL,

“(a) ESTABLISHMENT.—

“(1) IN GENERAL.—A State that desires to receive financial
assistance under this part shall establish a State interagency
coordinating council,

“(2) APPOINTMENT.—The council shall be appointed by the
Governor. In making appointments to the council, the Governor
shall ensure that the membership of the council reasonably
represents the population of the State.

“3) CHAIRPERSON.—The Governor shall designate a
member of the council to serve as the chairperson of the council,
or shall require the council to so designate such a member.
Any member of the council who is a representative of the
lead agency designated under section 635(a)(10) may not serve
as the chairperson of the council.

“(b) COMPOSITION,—

“1) IN GENERAL.—The council shall be composed as follows:

‘{A) PARENTS.~-Not less than 20 percent of the mem-
bers shall be parents of infants or toddlers with disabilities
or children with disabilities aged 12 or younger, with
knowledge of, or experience with, programs for infants
and toddlers with disabilities. Not less than 1 such member
shall be a parent of an infant or toddler with a disability
or a child with a disability aged 6 or younger,

“B) SERVICE PROVIDERS.—Not less than 20 percent
of the members shall be public or private providers of
early intervention services.

“(C) STATE LEGISLATURE.—Not less than 1 member
shall be from the State legislature.

“D) PERSONNEL PREPARATION.—Not less than 1
membeyr shall be involved in personnel preparation,

“(B) AGENCY FOR EARLY INTERVENTION SERVICES.—Not
less than 1 member shall be from each of the State agencies
involved in the provision of, or payment for, early interven-
tion services to infants and toddlers with disahilities and
their families and shall have sufficient authority to engage
in policy planning and implementation on behalf of such
agencies,

%) AGENCY FOR PRESCHOOL SERVICES.—Not less than
1 member shall be from the State educational agency
responsible for preschool services to children with disabil-
ities and shall have sufficient authority to engage in policy
planning and implementation on behalf of such agency.
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“(G) STATE MEDICAID AGENCY.—Not less than 1 member
shall be from the agency responsible for the State medicaid
pProgram,

~ {H) HEAD START AGENCY.—Not less than 1 member
shall be a representative from a Head Start agency or
program in the State.

“I) CHILD CARE AGENCY.—Not less than 1 member
shall be a representative from a State agency responsible
for child care.

“(J) AGENCY FOR HEALTH INSURANCE.—Not less than
1 member shall be from the agency responsible for the
State regulation of health insurance.

“(K} OFFICE OF THE COORDINATOR OF EDUCATION OF
HOMELESS CHILDREN AND YOUTH.—Not less than 1 member
shall be a representative designated by the Office of Coordi-
nator for Education of Homeless Children and Youths.

(L) STATE FOSTER CARE REPRESENTATIVE.—Not less
than 1 member shall be a representative from the State
child welfare agency responsible for foster care,

“(M) MENTAL HEALTH AGENCY.—Not less than 1
member shall be a representative from the State agency
responsible for children’s mental health.

“(2) OTHER MEMBERS.—The council may include other mem-
bers gelected by the Governor, including a representative from
the Bureau of Indian Affairs (BIA), or where there is no BIA-
operated or BIA-funded school, from the Indian Health Service
or the tribe or tribal council. ‘

“(c) MEETINGS.—The council shall meet, at a minimum, on
a quarterly basis, and in such places as the council determines
necessary. The meetings shall be publicly announced, and, to the
extent appropriate, open and accessible to the general public.

“(d) MANAGEMENT AUTHORITY.—Subject to the approval of the
Governor, the council may prepare and approve a budget using
funds under this part to conduct hearings and forums, to reimburse
members of the council for reasonable and necessary expenses for
attending council meetings and performing couneil duties (including
child care for parent representatives), to pay compensation to a
member of the council if the member is not employed or must
forfeit wages from other employment when performing official
council business, to hire staff, and to obtain the services of such
professional, technical, and clerical personnel as may be necessary
to carry out its functions under this part.

“(e) FUNCTIONS OF COUNCIL.~~

“(1) DuTies.—The council shall—

“(A) advise and assist the lead agency designated or
established under section 635(a)(10) in the performance
of the responsibilities set forth in such section, particularly
the identification of the sources of fiscal and other support
for services for early intervention programs, assignment
of financial responsibility to the appropriate agency, and
the promotion of the interagency agreements;

“(B) advise and assist the lead agency in the prepara-
tion of applications and amendments thereto;

“(C) advise and assist the State educational agency
regarding the transition of toddlers with digabilities to
preschool and other appropriate services; and :
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“(D) prepare and submit an annual report to the Gov-
ernor an(iJ to the Secretary on the status of early interven-
tion Erograms for infants and toddlers with disabilities
and their families operated within the State.

“2) AUTHORIZED ACTIVITY.—The council may advise and
assist the lead agency and the State educational a%rency
regarding the provision of appropriate services for children
from birth through age 5. The council may advise appropriate
agencies in the State with respect to the integration of services
for infants and toddlers with disabilities and at-risk infants
and toddlers and their families, regardless of whether at-risk
infants and toddlers are eligible for early intervention services
in the State.

“(f) CONFLICT OF INTEREST.—No member of the council shall

cast a vote on any matter that is likely to provide a direct financial
benefit to that member or otherwise give the appearance of a
conflict of interest under State law.

Applicability. “8EC, 642, FEDERAL ADMINISTRATION,

20 USC 1442,

“Sections 616, 617, and 618 shall, to the extent not inconsistent

with this part, apply to the program authorized by this part, except
that—

“(1) any reference in such sections to a State educational
agency shall be considered to be a reference to a State’s lead
agency established or designated under section 635(a}(10);

“(2) any reference in such sections to a local educational
agency, educational service agency, or a State agency shall
be considered to be a reference to an early intervention service
provider under this part; and

“(3) any reference to the education of children with disabil-
ities or the education of all children with disabilities shall
be considered to be a reference to the provision of appropriate
early intervention services to infants and toddlers wit{; disabil-
ities.

20 USC 1443. “SEC. 843. ALLOCATION OF FUNDS.

“{a) RESERVATION OF FUNDS FOR OUTLYING AREAS.—

“(1) IN GENERAL—From the sums appropriated to carry
out this part for any fiscal year, the Secretary may reserve
not more than 1 percent for payments to Guam, American
Samoa, the United States Virgin Islands, and the Common-
wealth of the Northern Mariana Islands in accordance with
their respective needs for assistance under this part.

“(2) CONSOLIDATION OF FUNDS.—The provisions of Public
Law 95-134, permitting the consolidation of grants to the out-
lying areas, shall not apply to funds those areas receive under
this part.

“(h) PAYMENTS TO INDIANS.—

“(1) IN GENERAL.—The Secretary shall, subject to this sub-
section, make payments to the Secretary of the Interior to
be distributed to tribes, tribal organizations (as defined under
section 4 of the Indian Self-Determination and Education
Assistance Act), or consortia of the above entities for the
coordination of assistance in the provision of early intervention
services by the States to infants and toddlers with disabilities
and their families on reservations served by elementary schools
and secondary schools for Indian children operated or funded
by the Department of the Interior. The amount of such paynent

0GOL183



PUBLIC LAW 108-446--DEC. 3, 2004 118 9TAT. 2761

for any fiscal year shall be 1.25 percent of the aggregate of
the amount available to all States under this part for such
fiscal year.

*(2) ALLOCATION.—For each fiscal year, the Secretary of
the Interior shall distribute the entire payment received under
paragraph (1) by providing to each tribe, tribal organization,
or consortium an amount based on the number of infants and
toddlers residing on the reservation, as determined annually,
divided by the total of such children served by all tribes, tribal
organizations, or consortia,

“(3) INFORMATION.—To veceive a payment under this sub-
section, the tribe, tribal organization, or consortium shall
submit such information to the Secretary of the Interior as
is needed to determine the amounts to be distributed under
paragraph (2).

“(4) Usk oF FUNDS.—The funds received by a tribe, tribal
organization, or consortium shall be used to assist States in
child find, screening, and other procedures for the early identi-
fication of Indian children under 3 years of age and for parent
training. Such funds may also be used to provide early interven-
tion services in accordance with this part. Such activities may
be carried out directly or through contracts or cooperative agree-
ments with the Bureau of Indian Affairs, local educational
agencies, and other public or private nonprofit organizations.
The tribe, tribal organization, or consortium is encouraged to
involve Indian parents in the development and implementation
of these activities. The above entities shall, ag appropriate,
make referrals to local, State, or Federal entities for the provi-
sion of services or further diagnosis.

“(B) RerorRTS.—To be eligible to receive a payment under
paragraph (2), a tribe, tribal organization, or consortium shall
make a biennial report to the Secretary of the Interior of
activities undertaken under this subsection, including the
number of contracts and cooperative agreements entered into,
the number of infants and toddlers contacted and receiving
services for each year, and the estimated number of infants
and toddlers needing services during the 2 years following
the year in which the report is made. The Secretary of the
Interior shall include a summary of this information on a
biennial basis to the Secretary of Edueation along with such
other information as required under section 611(h)(3)(E). The
Secretary of Education may require any additional information
from the Secretary of the Interior.

“(6) PROHIBITED USES OF FUNDS.—None of the funds under
this subsection may he used by the Secrelary of the Interior
for administrative purposes, including child count, and the
provision of technical assistance.

“(c) STATE ALLOTMENTS. —

“(1) IN GENERAL.—HExcept as provided in paragraphs (2)
and (3), from the funds remaining for each fiscal year after
the reservation and payments under subsections (a), (b), and
(e), the Secretary shall first allot to each State an amount
that bears the same ratio to the amount of such remainder
ag the number of infants and toddlers in the State bears fo
the number of infants and toddlers in all States.
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“(2) MINIMUM ALLOTMENTS.—Except as provided in para-
graph (3), no State shall receive an amount under this section
for any fiscal year that is less than the greater of—

“(A) V2 of 1 percent of the remaining amount described
in paragraph (1); or

“(B) $500,000.

“(3) RATABLE REDUCTION ,—

“A) IN GENERAL.—If the sums made available under
this part for any fiscal year are ingufficient to pay the
full amounts that all States are eligible to receive under
this subsection for such year, the Secretary shall ratably
reduce the allotments to such States for such year.

“B) ApprrioNal, FUNDS.—If additional funds become
available for making payments under this subsection for
a fiscal year, allotments that were reduced under subpara-
graph (A) shall he increased on the same basgis the allot-
ments were reduced.

“(4) DEFINITIONS.—In thig subsection—

“(A) the terms ‘infants’ and ‘toddlers’ mean children
under 3 years of age; and

“B) the term ‘State’ means each of the 50 States,
the District of Columbia, and the Commonwealth of Puerto
Rico.

“(d) REALLOTMENT OF FUNDS.—If a State elects not to receive
its allotment under subsection (¢), the Secretary shall reallot, among
the remaining States, amounts from such State in accordance with
such subsection.

“(e) RESERVATION FOR STATE INCENTIVE GRANTS.—

*(1) IN GENERAL.—For any fiscal year for which the amount
appropriated pursuant to the authorization of appropriations
under section 644 exceeds $460,000,000, the Secretary shall
reserve 15 percent of such appropriated amount to provide
grants to States that are carrying out the policy described
in section 635(c) in order to facilitate the implementation of
such poliey. :

“(2) AMOUNT OF GRANT,—

“(A) IN GENERAL.—Notwithstanding paragraphs (2) and
(3) of subsection (¢), the Secretary shall provide a grant
to each State under paragraph (1) in an amount that
bears the same ratio to the amount reserved under such
paragraph as the number of infants and toddlers in the
State bears to the number of infants and toddlers in all
States receiving grants under such paragraph.

“(B) MAXIMUM AMOUNT.—No State shall receive a grant
under paragraph (1) for any fiscal year in an amount
that is greater than 20 percent of the amount reserved
under such paragraph for the fiscal year.

“(8) CARRYOVER OF AMOUNTS.—

“(A) FIRST SUCCEEDING FISCAL YEAR.—Pursuant to sec-
tion 421(b) of the General Education Provisions Act,
amounts under a grant provided under paragraph (1) that
are not obligated and expended prior to the beginning
of the first fiscal year succeeding the fiscal year for which
such amounts were appropriated shall remain available
for obligation and expenditure during such first succeeding
figcal year.
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“(B) SECOND SUCCEEDING FISCAL YEAR.—Amounts
under a grant provided under paragraph (1) that are not
obligated and expended prior to the beginning of the second
fiscal year succeeding the fiscal year for which such
amounls were appropriated shall be returned to the Sec-
retary and used to make grants to States under section
633 (from their allotments under this section) during such
gecond succeeding fiscal year.

“SEC, 644. AUTHORIZATION OF APPROPRIATIONS.

“For the purpose of carrying out this part, there are authorized
to be appropriated such sums as may be necessary for each of
the fiscal years 2005 through 2010.

“PART D—NATIONAL ACTIVITIES TO IMPROVE
EDUCATION OF CHILDREN WITH DISABILITIES

“SEC, 650. FINDINGS.

“Congress finds the following:

1) The Federal Government has an ongoing obligation
to support activities that contribute to positive results for chil-
dren with disabilities, enabling those cthren to lead productive
and independent adult lives.

“(2) Systemic change benefiting all students, including chil-
dren with disabilities, requires the involvement of States, Jocal
educational agencies, parents, individuals with disabilities and
their families, teachers and other service providers, and other
interested individuals and organizations to develop and imple-
ment comprehensive strategies that improve educational results
for children with disabilities.

“3) State educational agencies, in partnership with local
educational agencies, parents of children with disabilities, and
other individuals and organizations, are in the best position
to improve education for children with disabilities and to
address their special needs.

4(4) An effective educational system serving students with
disabilities should—

“(A) maintain high academic achievement standards
and clear performance goals for children with disabilities,
consistent with the standards and expectations for all stu-
dents in the educational system, and provide for appro-
priate and effective strategies and methods to ensure that
all children with disabilities have the opportunity to
achieve those standards and goals;

“B) clearly define, in objective, measurable terms, the
achool and post-school results that children with disabilities
are expected Lo achieve; and

“(C) promote transition services and ecoordinate State
and local education, social, health, mental health, and other
gervices, in addressing the full range of student needs,
particularly the needs of children with disabilities who
need significant levels of support to participate and learn
in school and the community.

“(5) The availability of an adequate number of qualified
personnel is critical—

“(A) to serve effectively children with disabilities;

20 USC 1444,

20 USC 1450
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“(B) to assume leadership positions in administration
and direct services;

“() to provide teacher training; and

“(D) to conduct high quality research to improve special
education,

“6) High quality, comprehensive professional development
programs are egsential to ensure that the persons responsible
for the education or transition of children with disahilities
possess the gkills and knowledge necessary to address the edu-
cational and related needs of those children.

“7) Models of professional development should be scientif-
ically based and reflect successiul practices, including strategies
foy recruiting, preparing, and retaining personnel.

“(8) Continued support is essential for the development
and maintenance of a coordinated and high quality program
of research to inform successful teaching practices and model
curricula for educating children with disabilities.

“9) Training, technical agsistance, support, and dissemina-
lion activities are necessary to ensure that parts B and C
are fully implemented and achieve high quality early interven-
tion, educational, and transitional results for children with
disabilities and their families,

“(10) Parents, teachers, administrators, and related services
personnel need technical assistance and information in a timely,
coordinated, and accessible manner in order to improve early
intervention, educational, and transitional services and results
at the State and local levels for children with disabilities and
their families.

“(11) Parent training and information activities assist par-
ents of a child with a disability in dealing with the multiple
pressures of parenting such a child and are of particular impor-
tance in—

“(A) playing a vital role in creating and preserving
comnstructive relationships between parents of children with
disabilities and schools by facilitating open communication
between the parents and schools; encouraging dispute reso-
lution at the earliest possible point in time; and discour-
aging the escalation of an adversarial process between
the parents and schools; .

“(B) ensuring the involvement of parents in planning
and decisionmaking with respect to early intervention, edu-
cational, and transitional services;

“(C) achieving high quality early intervention, edu-
cational, and transitional results for children with disabil-
ities;

“D) providing such parents information on their rights,

rotections, and responsibilities under this title to ensure
improved early intervention, educational, and transitional
results for children with disabilities;

“(E) assisting such parents in the development of skills
to participate effectively in the education and development
of their children and in the transitions described in section
673(b)(6);

“(I) supporting the roles of such parents as partici-
pants within partnerships seeking to improve early inter-
vention, educational, and transitional services and results
for children with disabilities and their families; and
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“(@) supporting such parents who may have limited
access to services and supports, due to economie, cultural,
or linguistic barriers,

“(12) Support is needed to improve technological resources
and integrate technology, including universally designed tech-
nologies, into the lives of children with disabilities, parents
of children with disabilities, school persennel, and others
through curricula, services, and assistive technologies.

“Subpart 1—State Personnel Development Grants

“SEC. 651, PURPOSE; DEFINITION OF PERSONNEL; PROGRAM 20 USC 1451
AUTHORITY.

“(a) PURPOSE.—The purpose of this subpart is to assist State
educational agencies in reforming and improving their systems
for personnel preparation and professional development in early
intervention, educational, and transition services in order to
improve results for children with disabilities.

“b) DEFINITION OF PERSONNEL.—In this subpart the term ‘per-
sonnel’ means special education leachers, regular education
teachers, principals, administrators, related services personnel,
paraprofessionals, and early intervention personnel serving infants,
toddlers, preschoolers, or children with disabilities, except where
a particular category of personnel, such as related services per-
sonnel, is identified.

“(cy COMPETITIVE GRANTS, ~—

“1) IN GENERAL.—Except as provided in subsection (d),
for any fiseal year for which the amount appropriated under
section 655, that remains after the Secretary reserves funds
under subsection (e) for the fiscal year, is less than
$100,000,000, the Secretary shall award grants, on & competi-
tive basis, to State educational agencies to carry out the activi-
ties described in the State plan submitted under section 653.

“2) PRIORITY,—In awarding grants under paragraph (1),
t'lﬁe Secretary may give priority to State educational agencies
that—

“(A) are in States with the greatest personnel short-
ages; or
“(B} demongtrate the greatest difficulty meeting the

requirements of section 612(a)(14).

“(3) MINIMUM AMOUNT.—The Secretary shall make a grant
to each State éducational agency selected under paragraph
(1) in an amount for each fiscal year that is—

© %A not less than $500,000, nor more than $4,000,000,
in the case of the 50 States, the District of Columbia,
and the Commonwealth of Puerto Rico; and
“(B) not less than $80,000 in the case of an outlying
area.

“(4) INCREASE IN AMOUNT.—The Secretary may increase
the amounts of grants under paragraph (4) to account for
inflation.

“5) FacTors.—The Secretary shall determine the amount
of a grant under paragraph (1) after considering—

“(A) the amount of funds available for making the
grants;
“(B) the relative population of the State or outlying
area;
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“(C) the types of activities proposed by the State or
outlying area;

“(D) the alignment of proposed activities with section
612(a)(14); _

“(E) the alignment of proposed activities with the State
plans and applications submitted under sections 1111 and
2112, respectively, of the Elementary and Secondary Edu-
cation Act of 1965; and

“(F) the use, as appropriate, of scientifically based
research activities. :

“(d) FORMULA GRANTS.—

“(1) IN GENERAL.—Except as provided in paragraphs (2)
and (3), for the first fiscal year for which the amount appro-
priated under section 665, that remains after the Secretary
reserves funds under subsection (e) for the fiscal year, is equal
to or greater than $100,000,000, and for each fiscal year there-
after, the Secretary shall allot to each State educational agency,
whose application meets the requirements of this subpart, an
amount that bears the same relation to the amount remaining
as the amount the State received under section 611(d) for
that fiscal year bears to the amount of funds received by all
States (whose applications meet the requirements of this sub-
part) under section 611(d) for that fiscal year.

“(2) MINIMUM ALLOTMENTS FOR STATES THAT RECEIVED
COMPETITIVE GRANTS.— '

“(A) IN GENERAL.—The amount allotted under this sub-
section to any State educational agency that received a
competitive multi-year grant under subsection (¢) for which
the grant period has not expired shall be not less than
the amount specified for that fiscal year in the State edu-
cational agency’s grant award decument under that sub-
section.

“(B) SprciaL RULE—FRach such State educational
agency shall use the minimum amount deseribed in
subparagraph (A) for the activities described in the State
educational agency’s competitive grant award document
for that year, unless the Secretary approves a request
from the State educational agency to spend the funds on
other activities.

“(3) MINIMUM ALLOTMENT.—The amount of any State edu-
cational agency’s allotment under this subsection for any fiscal
year shall not be less than—

“(A) the greater of $500,000 or % of 1 percent of
the total amount available under this subsection for that
year, in the case of each of the 50 States, the District
of Columbia, and the Commonwealth of Puerto Rico; and

“(B) $80,000, in the case of an outlying area.

“(4) DIRECT BENEFIT.—In using grant funds allotted under
paragraph (1), a State educational agency shall, through grants,
contracts, or cooperative agreements, undertake activities that
significantly and directly benefit the local educational agencies
in the State.

“(e) CONTINUATION AWARDS,—

“(1) In GENERAL—Notwithstanding any other provision of
this subpart, from funds appropriated under seclion 665 for
each fiscal year, the Secretary shall reserve the amount that
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is necessary to make a continuation award to any State edu-
cational agency (at the request of the State educational agency)
that received a multi-year award under this part (as this part
was in effect on the day before the date of enactment of the
Individuals with Disabilities Education Improvement Act of
2004), to enable the State educational ageney to carry out
activities in accordance with the terms of the multi-year award.

“(2) ProOHIBITION.—A State educational agency thal
receives a continuation award under paragraph (1) for any
fiscal year may not receive any other award under this subpart
for that fiscal year.

“SEC, 652, ELIGIBILITY AND COLLABORATIVE PROCESS. 20 USC 1452,

“(a) BLIGIBLE APPLICANTS.—A State educational agency may
apply for a grant under this subpart for a grant period of not
less than 1 year and not more than 5 years.

“(b) PARTNERS.—

*(1) IN GENERAL.-In order to be considered for a grant
under this subpart, a State educational agency shall establish
a partnership with local educational agencies and other State
agencies involved in, or concerned with, the education of chil-
dren with disabilities, including—

d“(A) not less than 1 institution of higher education;
an

“B) the State agencies responsible for administering
part O, early education, child care, and vocational
rehabilitation programs.

“(2) OTHER PARTNERS.—In order to be considered for a
grant under this subpart, a State educational agency shall
work in partnership with other persons and organizations
involved in, and concerned with, the education of children with
disabilities, which may include—

“(A) the Governor;

“(B) parents of children with disabilities ages birth
through 26;

“(C) parents of nondisabled children ages birth through
26;

“(D) individuals with disabilities;

“(E) parent training and information centers or commu-
nity garent resource centers funded under sections 671
and 672, respectively;

“(F} community based and other nonprofit organiza-
tiong involved in the education and employment of individ-
uals with disabilities;

“(G) personnel as defined in section 651(h);

“H) the State advigsory panel established under part

“(I} the State interagency coordinating council estab-
lished under part C;

“(J) individuals knowledgeable about vocational edu-
cation;

“(K) the State agency for higher education,;

“(L) public agencies with jurisdiction in the areas of
health, mental health, social services, and juvenile justice;

“M) other providers of professional development that
work with infants, toddlers, preschoolers, and children with
disabilities; and
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“(N) other individuals.

“3) REQUIRED PARTNER.—If State law assigns responsi-
bility for teacher preparation and certification to an individual,
entily, or agency other than the State educational agency,
the State educational agency shall—

“A) include that individual, entity, or agency as a
partner in the partnership under this subsection; an

“B) ensure that any activities the State educational
agency will carry out under this subpart that are within
that partner’s jurisdiction (which may include activities
described in section 654(b)) are carried out by that partner.

20 USC 1453. “SEC. 653, APPLICATIONS.

“(a) IN GENERAL.—

“1) SupMmrssioN.—A State educational agency that desires
to receive a grant under this subpart ghall submit to the
Secretary an application at such time, in such manner, and
including such information as the Secretary may require.

“9) Srars PLAN.—The application ghall include a plan
that identifies and addresses the State and local needs for
the personnel preparation and professional development of per-
gonnel, as well as individuals who provide direct supplementary
aids and services to children with disabilities, and that—

“A) is designed to enable the State to meet the require-

ments of section 612(a)(14) and section 635(a) (8) and (9);

“B) is based on an assessment of State and local
needs that identifies critical aspects and areas in need
of improvement related to the preparation, ongoing
training, and professional development of personnel who
serve infants, toddlers, preschoolers, and children with
disabilities within the State, including—

“(i) current and anticipated personnel vacancies
and shortages; and

“(i1) the number of preservice and inservice pro-
grams; and

%(() is integrated and aligned, to the maximum extent
possible, with State plans and activities under the

Elementary and Secondary Education Act of 1965, the

Rfeilszl:g]itﬂtinn Act of 1973, and the Higher Education Act

o .

“3) REQUIREMENT.—The State ap lication shall contain
an assurance that the State educational agency will carry out
each of the strategies described in subsection (b)(4).

“(b) ELEMENTS OF STATE PERSONNEL DEVELOPMENT PLAN.—
Eacﬁ State personnel development plan under subsection (a}2)
shall—

«(1) describe a partnership agreement that ig in effeet
for the period of the grant, which agreement shall specify—

“(A) the nature and extent of the partnership described
in section 652(b) and the respective roles of each member
of the partnership, including the partner described in sec-
tion 652(b)(3) if applicable; and

“B) how the State educational agency will work with
other persons and organizations involved in, and concerned
with, the education of children with disabilities, including
the respective roles of each of the persons and organiza-
tions; :
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“2) describe how the strategies and activities described
in paragraph (4) will be coordinated with activities supported
with other public resources (including part B and part C funds
retained for use at the State level for personnel and professional
development purposes) and private resources;

“(3) describe how the State educational agenecy will align
its personnel development plan under this subpart with the
plan and application submitted under sections 1111 and 2112,
respectively, of the Elementary and Secondary Education Act
of 1965;

“(4) deseribe those strategies the State educational ageney
will use to address the professional development and personnel
needs identified under subsection (a)(2) and how such strategics
will be implemented, including—

“(A) a description of the programs and activities to
be supported under this subpart that will provide personnel
with the knowledge and skills to meet the needs of, and
improve the performance and achievement of, infants, tod-
dlers, preschoolers, and children with disabilities; and

“B) how such strategies will be integrated, to the
maximum extent possible, with other activities supported
by grants funded under section 662;

“(b6) provide an assurance that the State educational agency
will provide technical assistance to local educational agencies
to improve the quality of professional development available
to meet the needs of personnel who serve children with disabil-
ities; -

“(6) provide an assurance that the State educational agency
will provide technical assistance to entities that provide services
to infants and toddlers with disabilities to improve the quality
of professional development available to meet the needs of
personnel serving such children;

“(7) describe how the State educational agency will recruit
and retain highly qualified teachers and other qualified per-
sonnel in geographic areas of greatest need;

“(8) describe the steps the State educational agency will
take to ensure that poor and minority children are not taught
at higher rates by teachers who are not highly qualified; and

“(9) describe how the State educational agency will assess,
on a regular basis, the extent to which the strategies imple-
mented under this subpart have been effective in meeting the
performance goals described in section 612(a)(15),

“(c) PEER REVIEW.—

(1) IN GBNERAL—The Secretary shall use a panel of
experts who are competent, by virtue of their {raining, exper-
tise, or experience, to evaluate applications for grants under
section 651{c)(1).

“(2) COMPOSITION OF PANEL—A majority of a panel
described in paragraph (1) shall be composed of individuals
who are not employees of the Federal Government.

“(3) PAYMENT OF FEES AND EXPENSES OF CERTAIN MEM-
BERS.—The Secretary may use available funds appropriated
to carry out this subpart to pay the expenses and fees of
panel members who are not employees of the Federal Govern-
ment.
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20 USC 1454,

“{d) REPORTING PROCEDURES,—Each State educational agency
that receives a grant under this subpart shall submit annual
performance reports to the Secretary. The reports shall—

“(1) describe the progress of the State educational agency
in implementing its plan;

“(2) analyze the effectiveness of the State educational
agency’s activities under this subpart and of the State edu-
cational agency’s strategies for meeting its goals under section
612(a)(15); and

“(3) identify changes in the strategies used by the State
educational agency and described in subsection (b)(4), if any,
to improve the State educational agency’s performance.

“SEC. 664, USE OF FUNDS.

“(a) PROFESSIONAL, DEVELOPMENT ACTIVITIES.—A Stlate edu-
cational agency that receives a grant under this subpart shall
use the grant funds to support activities in accordance with the
State’s plan deseribed in section 653, including 1 or more of the
following:

“(1) Carrying out programs that provide support to both
special education and regular education teachers of children
with disabilities and principals, such as programs that—

“(A) provide teacher mentoring, team teaching, reduced
class schedules and case loads, and intensive professional
development;

‘‘B) use standards or assessments for guiding begin-
ning teachers that are consistent with challenging State
student academic achievement and functional standards
and with the requirements for professional development,
as defined in section 9101 of the Flementary and Secondary
Education Act of 1965; and

“(C) encourage collaborative and consultative models
of providing early intervention, special education, and
related services.

“(2) Encouraging and supporting the training of special
education and regular education teachers and administrators
to effectively use and integrate technology—

“(A) into curricula and instruction, including training
to improve the ability to collect, manage, and analyze data
to improve teaching, decisionmaking, school improvement
efforts, and accountability;

“(B) 10 enhance learning by children with disabilities;
and

“(C) to effectively communicate with parents.

“(8) Providing professional development activities that—

“(A) improve the knowledge of special education and
regular education teachers concerning—

“(1) the academic and developmental or functional
needs of students with disabilities; or

“(ii) effective instructional strategies, methods, and
skills, and the use of State academic conlent standards
and student academic achievement and functional
standards, and State assessments, to improve teaching
practices and student academic achievement;
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“(B) improve the knowledge of special education and
regular education teachers and principals and, in appro-
priate cases, paraprofessionals, concerning effective instruc-
tional practices, and that—

“(i) provide training in how to teach and address
the needs of children with different learning styles
and children who are limited English proficient;

“(ii) involve collaborative groups of teachers,
administrators, and, in appropriate cases, related serv-
ices personnel;

“(iii} provide training in methods of—

“(I} positive behavioral interventions and sup-
ports to improve student behavior in the classroom;

“1I) scientifically based reading instruction,
including early literacy instruction;

“(III) early and appropriate interventions to
identify and help children with disabilities;

“(1V) effective instruction for children with low
incidence disabilities;

“(V) successful transitioning to postsecondary

. opportunities; and

“VI) using classroom-based techniques to
agsist children prior to referral for special edu-
cation;

“(iv) provide training to enable personnel to work
with and involve parents in their child’s education,
including parents of low income and limited English
proficient children with disabilities;

“(v) provide training for special education per-
sonnel and regular education personnel in planning,
developing, and implementing effective and appro-
priate [EPg; and

“(vi) provide training to meet the needs of students
with significant health, mobility, or behavioral needs
prior to serving such students;

“(C) train administrators, principals, and other rel-
evant school personnel in conducting effective IEP
meetings; and

(D) train early intervention, preschool, and related
services providers, and other relevant school personnel,
in conducting effective individualized family service plan
(IFSP) meetings,

“(4) Developing and implementing initiatives to plomote
the recruitment and retention of highly qualified special edu-
cation teachers, particularly initiatives that have been proven
effective in recruiting and retaining highly qualified teachers,
including programs that provide—

“(A) teacher mentoring from exemplary special edu-
cation teachers, principals, or superintendents;

“(B) induction and support for special education
teachers during their first 3 years of employment as
teachers; or

“(C) incentives, including financial incentives, to retain
special education teachers who have a record of success
in helping students with disabilities.
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“(5} Carrying out programs and activities that are designed
to improve the quality of personnel who serve children with
disabilities, such as—

“(A) innovative professional development programs
(which may be provided through partnerships that include
institutions of higher education), including programs that
train teachers and principals to integrate technology into
curricula and instruction to improve teaching, learning,
and technology literacy, which professional development
shall be consistent with the definition of professional
development in section 9101 of the Elementary and Sec-
ondary Education Act of 1965; and

“(B) the development and use of proven, cosl effective
strategies for the implementation of professional develop-
ment activities, such as through the use of technology
and distance learning.

“(6) Carrying out programs and activities that are designed
to improve the quality of early intervention personnel, including
paraprofessionals and primary referral sources, such as—

“(A) professional development programs to improve the
delivery of early intervention services;

“B) initiatives to promote the recruitment and reten-
tion of early intervention personnel; and

“((Yy interagency activities to ensure that early inter-
vention personnel are adequately prepared and trained.

“b) OTHER ACTIVITIES,—A State educational agency that
receives a grant under this subpart shall use the grant funds
to support activities in accordance with the State’s plan described
in section 653, including 1 or more of the following:

“(1) Reforming special education and regular education
teacher certification (including recertification) or licensing
requirements to ensure that—

o “(A) special education and regular education teachers

ave—

“(i) the training and information necessary to
address the full range of needs of children with disabil-
ities across digability categories; and

(i) the necessary subject matter knowledge and
teaching skills in the academic subjects that the
teachers teach;

“(B) special educalion and regular education teacher
certification (including recertification) or licensing require-
ments are aligned with challenging State academic content
standards; and -

“(C) special education and regular education teachers
have the subject matter knowledge and teaching skills,
including technology literacy, necessary to help students
with digabilities meet challenging State student academic
achievement and functional standards.

“9) Programs that establish, expand, or improve alter-
native routes for State certification of special education teachers
for highly qualified individuals with a baccalaureate or master’s
degree, mecluding mid-career professionals from other occupa-
tions, paraprofessionals, and recent college or university grad-
uates with records of academic distinction who demonstrate
the potential to become highly effective special education
teachers.
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“(3) Teacher advancement initiatives for special education
teachers that promote professional growth and emphasize mul-
tiple career paths (such as paths to becoming a career teacher,
mentor teacher, or exemplary teacher) and pay differentiation.

“(4) Developing and implementing mechanisms to assist
local educational agencies and schools in effectively recruiting
and retaining highly qualified special education teachers.

“(6) Reforming tenure systems, implementing teacher
testing for subject matter knowledge, and implementing teacher
testing for State certification or licensing, consistent with title
II of the Higher Eduecation Act of 1965.

“(6) Funding projects fo promote reciprocity of teacher cer-
tification or licensing between or among States for special edu-
cation teachers, except that no reciprocity agreement developed
under this paragraph or developed using funds provided under
this subpart may lead to the weakening of any State teaching
certification or licensing requirement.

“(7) Assisting local educational agencies to serve children
with disabilities through the development and use of proven,
innovative strategies to deliver intensive professional develop-
ment programs that are both cost effective and easily accessible,
such as strategies that involve delivery through the use of
technology, peer networks, and distance learning,

“(8) Developing, or assisting local educational agencies in
developing, merit based performance systems, and strategies
that provide differential and bonus pay for special education
teachers.

“(9) Supporting activities that ensure that teachers are
able to use challenging State academic content standards and
student academic achievement and functional standards, and
State assessments for all children with disabilities, to improve
instructional practices and improve the academic achievement
of children with disabilities.

“(10) When applicable, coordinating with, and expanding
centers established under, section 2113(c)(18) of the Elementary
and Secondary Education Act of 1965 to benefit special edu-
cation teachers.

“(c) CONTRACTS AND SUBGRANTS.—A State educational agency
that receives a grant under this subpart—

“(1) shall award contracts or subgrants to local educational
agencies, institutions of higher education, parent training and
information centers, or community parent resource centers, as
apgropriate, to carry out its State plan under this subpart;
an

“(2) may award contracts and subgrants to other public
and private entities, including the lead agency under part C,
to carry out the State plan.

“(d) Use or FUNDS FOR PROFESSIONAL DEVELOPMENT.—A State
educational agency that receives a grant under this subpart shall
use—

“(1) not less than 90 percent of the funds the State edu-
cational agency receives under the grant for any fiscal year
for activities under subsection (a); and

“(2) not more than 10 percent of the funds the State edu-
cational agency receives under the grant for any fiscal year
for activities under subsection (b).
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20 USC 1465,

20 USC 1461

20 USC 1462,

“(g) GRANTS TO OUTLYING AREAS.—Public Law 95-134, permit-
ting the consolidation of grants to the outlying areas, shall not
apply to funds received under this subpart.

“81C. 665. AUTHORIZATION OF APPROPRIATIONS.

“There ave authorized to be appropriated to carry out this
subpart such sums as may be necessary for each of the fiscal
years 2005 through 2010,

“Subpart 2—Personnel Preparation, Technical As-
sistance, Model Demonstration Projects, and
Dissemination of Information

“SEC, 661. PURPOSE; DEFINITION OF ELIGIBLE ENTITY.

“(a) PurPosSE.—The purpose of this subpart 18—

“(1) to provide Federal funding for personnel preparation,
technical assistance, model demonstration projects, information
dissemination, and studies and evaluations, in order fo improve
early intervention, educational, and transitional results for chil-
dren with disabilities; and

“9) to assist State educational agencies and local edu-
cational agencies in improving their education systems for chil-
dren with disabilities.

“(b) DEFINITION OF ELIGIBLE ENTITY.—

“(1) IN GENERAL.—In this subpart, the term ‘eligible entity’
meang—

“(A) a State educational agency;

“(B) a local educational agency,;

“(C) a public charter school that is a local educational
agency under State law;

“D) an institution of higher education;

“E) a public agency not described in subparagraphs
(A) through (D);

“(F) a private nonprofit organization;

“(@3) an outlying area;

“H) an Indian tribe or a tribal organization (as defined
under section 4 of the Indian Self-Determination and Fdu-
cation Assistance Act); or

“(I) a for-profit organization, if the Secretary finds
it appropriate in light of the purposes of a particular com-
petition for a grant, contract, or cooperative agreement
under this subpart.

“(2) SPECIAL RULE.-—The Secretary may limit which eligible
entities described in paragraph (1) are eligible for a grant,
contract, or cooperative agreement under this subpart to 1
or more of the categories of eligible entities described in pava-
graph (1).

4SEC. 862. PERSONNEL DEVELOPMENT TO IMPROVE SERVICES AND
RESULTS FOR CHILDREN WITH DISABILITIES.

“(a) IN GENERAL.—The Secretary, on a competitive basis, shall
award grants to, or enter into contracts or cooperative agreements
with, eligible entities to carry out 1 or more of the following objec-
tives:

“(1) To help address the needs identified in the State plan
deseribed in section 653(a)2) for highly qualified personnel,
as defined in section 651(b), to work with infants or toddlers
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with disabilities, or children with disabilities, consistent with
the qualifications described in section 612(a)(14).

“(2) To ensure that those personnel have the necessary
skills and knowledge, derived from practices that have been
determined, through scientifically based research, to be success-
ful in serving those children.

“3) To encourage increased focus on academics and core
content areas in special education personnel preparation pro-

rams.

“4) To ensure that regular education teachers have the
necessary skills and knowledge to provide instruction to stu-
dents with disabilities in the regular education classroom.

“(5) To ensure that all special education teachers are highly
qualified.

“(6) To ensure that preservice and in-service personnel
preparation programs include training in—

“(A) the use of new technologies;

“(B) the area of early infervention, educational, and
transition services;

“(C) effectively involving parents; and

“(D) positive behavioral supports.

“('1) To provide high-quality professional development for
principals, superintendents, and other administrators, including
training in—

“(A) ingtructional leadership;

“(B) behavioral supports in the school and classroom;

“(C) paperwork reduction;

“(D) promoting improved collaboration between special
education and general education teachers;

“(E) assessment and accountability;

“(1") ensuring effective learning environments; and

*(3) fostering positive relationghips with parents.

“(h) PERSONNEL DEVELOPMENT; ENHANCED SUPPORT FOR BEGIN-
NING SPECIAL EDUCATORS.—

“(1) IN GENERAL.—In carrying out this section, the Sec-
retary shall support activities—

“(A) for personne! development, including activities for
the preparation of personnel who will serve children with
high incidence and low incidence disabilities, to prepare
special education and general education teachers, prin-
cipals, administrators, and related services personnel (and
school board members, when appropriate) to meet the
diverse and individualized instructional needs of children
with disahilities and improve early intervention, edu-
cational, and transitional services and results for children
with disabilities, consistent with the objectives described
in subsection (a); and

“(B) for enhanced support for beginning special edu-
cators, consistent with the objectives deseribed in sub-
gection (a).

%2) PERSONNEL DEVELOPMENT.—In carrying out paragraph
(1)XA), the Secretary shall support not less than 1 of the fol-
lowing activities:

“A) Assisting effective existing, improving existing,
or developing new, collaborative personnel preparation
activities undertaken by institutions of higher education,
local educational agencies, and other local entities that
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incorporate best practices and scientifically based research,
where applicable, in providing special education and gen-
eral education teachers, principals, administrators, and
related services personnel with the knowledge and skills
to effectively support students with disabilities, including—

“(i) working collaboratively in regular classroom
gettings;

“(ii) using appropriate supports, accommodations,
and curriculum modifications;

“iii} implementing effective teaching strategies,
classroom-based techniques, and interventions to
ensure appropriate identification of students who may
be eligible for special education services, and to prevent
the misidentification, inappropriate overidentification,
ot underidentification of children as having a disability,
gspecial]y'minority and limited English proficient chil-

ren;

“(Gy) effectively working with and involving parents
in the education of their children;

“y) utilizing strategies, including positive behav-
ioral interventions, for addressing the conduct of chil-
dren with disabilities that impedes their learning and
that of others in the classroom;

“(vi) effectively constructing IEPs, participating in
1EP meetings, and implementing IEPs;

“(yii) preparing children with disabilities to partici-
pate in statewide assessments (with or without accom-
modations) and alternate assessments, as appropriate,
and to ensure that all children with disabilities are
a part of all accountability systems under the
Elementary and Secondary Education Act of 1965; and

“(viii) 'working in high need elementary schools
and secondary schools, including urban schools, rural
schools, and schools operated by an entity described
in gection T113(d)(1)(A)({i) of the Elementary and Sec-
ondary Education Act of 1965, and schools that serve
high numbers or percentages of limited English pro-
ficaent children.

“(B) Develaping, evaluating, and disseminating innove-
tive models for the reeruitment, induction, refention, and
assessment of new, highly qualified teachers to reduce
teacher shortages, especially from groups that are under-
represented in the teaching profession, including individ-
uals with disabilities.

“() Providing continuous personnel preparation,
training, and professional development designed to provide
support and ensure retention of special education and gen-
eral education teachers and personnel who teach and pro-
vide related services to children with disabilities.

%) Developing and improving programs for para-
professionals to become special education teachers, related
services personnel, and early intervention personnel,
including interdisciplinary training to enable the para-
professionals to improve early intervention, educational,
and transitional results for children with disabilities.

“H) In the case of principals and superintendents,
providing activities to promote ingtractional leadership an
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improved collaboration between general educators, special

education teachers, and related services personnel.

“(F) Supporting institutions of higher education with
minority enrollments of not less than 25 percent for the
purpose of preparing personnel to work with children with
disabilities.

“(G) Developing and improving programs fo train spe-
cial education teachers to develop an expertise in autism
gpectrum digorders.

“(H) Providing continuous personnel preparation,
training, and professional development designed to provide
support and improve the qualifications of personnel who
provide related services to children with disabilities,
including to enable such personnel to obtain advanced
degrees.

‘(3) ENHANCED SUPPORT FOR BEGINNING SPECIAL EDU-
CATORS.—In carrying out paragraph (1)(B), the Secretary shall
support not less than 1 of the following activities:

“(A) Enhancing and restructuring existing programs
or developing preservice teacher education programs to
prepare special education teachers, at colleges or depart-
ments of education within institutions of higher education,
by incorporating an extended (such as an additional 5th
year) clinical learning opportunity, field experience, or
supervised practicum into such programs.

“(B) Creating or supporting teacher-faculty partner-
ships (such as professional development schools) that—

“(i) consist of not less than—

“I) 1 or more institutions of higher education
with special education personnel preparation pro-
grams;

“(I1) 1 or more local educational agencies that
gerve high numbers or percentages of low-income
students; or

“1I0) 1 or more elementary schools or sec-
ondary schools, particularly schools that have
failed to make adequate yearly progress on the
basis, in whole and in part, of the assessment
results of the disaggregated subgroup of students
with disabilities;

“(ii) may include other entities eligible for assist-
ance under this part; and
“(iii) provide——

“I) high-quality mentoring and induction
opportunities with ongoing support for beginning
special education teachers; or

“(II) inservice professional development to
beginning and veteran special education teachers
through the ongoing exchange of information and
instructional strategies with faculty.

“(¢) Low INCIDENCE DISABILITIES; AUTHORIZED ACTIVITIES.—

“(1) IN GENERAL.—In carrying out this section, the Sec-
retary shall support activities, consistent with the objectives
described in subsection (a), that benefit children with low
incidence disabilities.
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“(2) AUTHORIZED ACTIVITIES.—Activities that may be car-
ried out under this subsection include activities such as the
following; .
“(A) Preparing persons who—

“(1) have prior training in educational and other

related service fields; and

“ii) are studying to obtain degrees, cerlificates,
or licensure that will enable the persons to assist chil-
dren with low incidence disabilities to achieve the
objectives set out in their individualized education pro-
grams described in section 614(d), or to assist infants
and toddlers with low incidence digabilities to achieve
the outcomes described in their individualized family
service plans described in section 636.

‘{B) Providing personnel from various disciplines with
interdisciplinary training that will contribute to improve-
ment in early intervention, educational, and transitional
results for children with low incidence disabilities.

“(C) Preparing personnel in the innovative uses and
application of fechnology, including universally designed
technologies, assistive technology devices, and assistive
technology services—

‘(i) to enhance learning by children with low
incidence disabilities through early intervention, edu-
cational, and transitional services; and

“(ii) to improve communication with parents.

“(D) Preparing personnel who provide services {o vis-
ually impaired or blind children to teach and use Braille
in the provision of services to such children,

“(I1) Preparing personnel to be qualified educational
interpreters, to assist children with low incidence disabil-
ities, particularly deaf and hard of hearing children in
school and school related activities, and deaf and hard
of hearing infants and toddlers and preschool children in
early intervention and preschool programs. i

“(I") Preparing personnel who provide services to chil-
dren with significant cognitive disabilities and children
with multiple disabilities.

“(G) Preparing personnel who provide services to chil-
dren with low incidence disabilities and limited English
proﬁcient children,

(3) DERINITION.—In this section, the term ‘low incidence
disability’ means—

“(A) a visual or hearing impairment, or simultaneous
visual and hearing impairments;

“(B) a significant cognitive impairment; or

“(C) any impairment for which a small number of
personnel with highly specialized skills and knowledge are
needed in order for children with that impairment to
receive early intervention services or a free appropriate
public education.

“(4) SELECTION OF RECIPIENTS.—In selecting eligible enti-
ties for assistance under this subsection, the Secretary may
give preference to eligible entities submitting applications that
include 1 or more of the following:

“(A) A proposal to prepare personnel in more than
1 low incidence disability, such as deafness and blindness.
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“(B) A demonstration of an effective collaboration
between an eligible entity and a local educational agency
that promotes recruitment and subsequent retention of
highly qualified personnel to serve children with low
incidence disabilities.

“(5) PREPARATION IN USE OF BRAILLE,—The Secretary shall
ensure that all recipients of awards under this subsection who
will use that assistance to prepare personnel to provide services
to visually impaired or blind children that can appropriately
be provided in Braille, will prepare those individuals to provide
those services in Braille.

“(d) LEADERSHIP PREPARATION; AUTHORIZED ACTIVITIES,—

“1) IN GENERAL—In carrying out this section, the Sec-
retary shall support leadership preparation activities that are
consistent with the objectives described in subsection (a).

“9) AUTHORIZED ACTIVITIES.—Activities that may be car-
ried out under this subsection include activities such as the
following:

“{A) Preparing personnel at the graduate, doctoral,
and postdoctoral levels of training to administer, enhance,
or provide services to improve resulis for children with
disabilities.

“(B) Providing interdisciplinary training for various
types of leadership personnel, including teacher prepara-
tion faculty, related services faculty, administrators,
researchers, supervisors, principals, and other persons
whose work affects early intervention, educational, and
trangitional services for children with disabilities, including.
children with disabilities who are limited English proficient
children.

“(e) APPLICATIONS,—

“(1) IN GENERAL.—An eligible entity that wishes to receive
a grant, or enter into a contract or cooperative agreement,
under this section shall submit an application to the Secretary
at such time, in such manner, and containing such information
as the Secretary may vequire.

“(2) IDENTIFIED STATE NEEDS.—

“(A) REQUIREMENT TO ADDRESS IDENTIFIED NEEDS.—
An application for assistance under subsection (b), (c), or
{d) shall include information demonstrating to the satisfac-
tion of the Secretary that the activities gescrihed in the
application will address needs identified by the State or
States the eligible entity proposes to serve.

“(B) COOPERATION WITH STATE EDUCATIONAL AGEN-
CIES.—An cligible entity that is not a local educational
agency or a State educational agency shall include in the
eligibf(; entity’s application information demonstrating to
the satisfaction of the Secretary that the eligible entity
and 1 or more State educational agencies or local edu-
cational agencies will cooperate in carrying out and moni-
toring the proposed project.

“(3) ACCEPTANCE BY STATES OF PERSONNEL PREPARATION
REQUIREMENTS.—The Secretary may require eligible entities
to provide in the eligible entities’ applications assurances from
1 or more States that such States intend to accept successful
completion of the proposed personnel preparation program as
meeting State personnel standards or other requirements in

000202



000203

118 STAT. 2780 - PUBLIC LAW 108-446—DEC. 3, 2004

State law or regulation for serving children with disabilities

or gerving infants and toddlers with disabilities.

“(f) SELECTION OF RECIPIENTS.—

(1) IMPACT OF PROJECT.—In selecting eligible entities for
assistance under this section, the Secretary shall consider the
impact of the proposed project described in the application
in meeting the need for personnel identified by the States.

“(2) REQUIREMENT FOR ELIGIBLE ENTITIES TO MEET STATE

Granta, AND PROFESSIONAL QUALIFICATIONS.—The Secretary shall make
Contracts. grants and enter into contracts and cooperative agreements
under this section only to eligible entities that meet Stale
and professionally recognized qualifications for the preparation
of special education and related services personnel, if the pur-
pose of the project is to assist personnel in obtaining degrees.

“(3) PREFERENCES.—In selecting eligible entities for assist-
ance under this section, the Secretary may give preference
to eligible entities that are institutions of higher education
that are—

“(A) educating regular education personnel to meet
the needs of children with disabilities in integrated set-
tings;

“(B) educating special education personnel to work in
colllaboration with regular educators in integrated settings;
and

“(C) successfully reeruiting and preparing individuals
with disabilities and individuals from groups that are
underrepresented in the profession for which the institution
of higher education is preparing individuals.

“{g) SCHOLARSHIPS,—The Secretary may include funds for schol-
arships, with necessary stipends and allowances, in awards under
subsections (b), (¢), and (d).

“(h) SERVICE OBLIGATION,—

“(1) IN GENERAL.—Mach application for assistance under
subsections (b), {¢), and (d) shall include an assurance that
the eligible entity will ensure that individuals who receive
a scholarship under the proposed project agree to subsequently
provide special education and related services to children with
disabilities, or in the case of leadership personnel to subse-
quently work in the appropriate field, for a period of 2 years
for every year for which the scholarship was received or repay
all or part of the amount of the scholarship, in accordance
with regulations igsued by the Secretary.

“(2) SPECIAL RULE.—Notwithstanding paragraph (1), the
Secretary may reduce or waive the serviee obligation require-
ment under paragraph (1) if the Secretary determines that
the service obligation is acting as a deterrent to the recruitment
of students into special education or a related field.

“(8) SECRETARY’S RESPONSIBILITY —The Secretary—

“(A) shall ensure that individuals described in para-
graph (1) comply with the requirements of that paragraph;
an

“B) may use not more than 0.5 percent of the funds
appropriated under subsection (i) for each fiscal year, to
carry out subparagraph (A), in addition to any other funds
that are available for that purpose.
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“i) AUTHORIZATION OF APPROPRIATIONS.—There are authorized
to be appropriated to carry out this section such sums a8 may
be necessary for each of the fiscal years 2006 through 2010.

“SEC. 663. TECHNICAL ASSISTANCE, DEMONSTRATION PROJECTS,
DISSEMINATION OF INFORMATION, AND IMPLEMENTA-
TION OF SCIENTIFICALLY BASED RESEARCH.

“(a) I GENERAL.—The Secretary shall make competitive grants
to, or enter into contracts or cooperative agreements with, eligible
entities to provide technical assistance, support model demonstra-
tion projects, disseminate useful information, and implement activi-
ties that are supported by geientifically based research.

“b) REQUIRED AcTvimies.—Funds received under this gection
ghall be used to support activities to improve gervices provided
under this title, including the practices of professionals and others
involved in providing such services to children with disabilities,
that promote academic achievement and improve results for chil-
dren with disabilities through—

“1) implementing effective slrategies for addressing
inappropriate behavior of students with disabilities in gehools,
including strategies to prevent_children with emotional and
behavioral problems from developing emotional disturbances
that require the provision of special education and related
gervices;

“9) improving the alignment, compatibility, and develop-
ment of valid and reliable assessments and alternate assess-
ments for assessing adequate yearly progress, 88 deseribed
under section 1111(b)(2XB) of the Elementary and Secondary
Education Act of 1965;

«(8) providing training for both regular education teachers
and special education teachers to address the needs of students
with different learning styles;

“4) disseminating information about innovative, effective,
and efficient curricula designs, instructional approaches, and
strategies, and identifying positive academic and social learning
opportunities, that—

“(A) provide effective {ransitions between educational
settings or from school to post school gettings; and

“B) improve educational and transitional results at
all levels of the educational system in which the activities
are carried out and, in particular, that jmprove the progress
of children with disahilities, as measured by asgessments
within the general education curriculum involved; and

“B) applying scientifically based findings to facilitate sys-
temic changes, related to the provision of services to children
with disabilities, in policy, procedure, practice, and the training
and use of personnel.

“(¢) AUTHORIZED ACTIVITIES. —Activities that may be carried
out under this section include activities to improve services provided
under this title, including the practices of professionals and others
involved in providing guch services to children with disabilities,
that promote academic achievement and improve results for chil-
dren with disabilities through—

“(1) applying and testing research findings in typical set-
tings where children with disabilities receive gervices to deter-
mine the usefulness, effectiveness, and general applicability

Grants,
Contracts.
20 USC 1463.
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of such research findings in such areas as improving instrue-
tional methods, curricula, and tools, such as textbooks and
media;

“(2) supporting and promoting the coordination of early
intervention and educational services for children with disabil-
ities with services provided by health, rehabilitation, and social
service agencies;

“(3) promoting improved alignment and compatibility of
general and special education reforms concerned with curricular
and instructional reform, and evaluation of such reforms;

%(4) enabling professionals, parents of children with disabil-
ities, and other persons to learn about, and implement, the
findings of scientifically based research, and successful practices
developed in model demonstration projects, relating to the
provision of services to children with disabilities;

“(5) conducting oufreach, and disseminating information,
relating to successful approaches to overcoming systemic bar-
riers to the effsctive and efficient delivery of early intervention,
educational, and transitional services to personnel who provide
services to children with disabilities;

“(8) assisting States and loeal eduecational agencies with
the process of planning systemic changes that will promote
improved early intervention, educational, and transitional
results for children with disabilities;

“(7) promoting change through a multistate or regional
framework that benefits States, local educational agencies, and
other participants in partnerships that are in the process of
achieving systemic-change outcomes;

“(8) focusing on the needs and issues that are specific
to a pog)ulation of children with disabilities, such as providing
single-State and multi-State technical asgistance and n-service
{raming—

“(A) to schools and agencies serving deaf-blind children
and their families;
" “(B) to programs and agencies serving other groups

f’f children with low incidence disabilities and their fami-

ies;

“(C) addressing the postsecondary education needs of
individuals who are deaf or hard-of-hearing; and

“(D) to schools and personnel providing special edu-
cation and related services for children with autism spec-
trum disorders;

“(9) demonstrating models of personnel preparation to
ensure appropriate placements and services for all students
and to reduce disproportionality in eligibility, placement, and
disciplinary actions for minority and limited English proficient
children; and

“(10) disseminating information on how to reduce inappro-
priate racial and ethnic disproportionalities identified under
section 618,

“(d) BALANCE AMONG ACTIVITIES AND AGE RANGES.—In carrying

out this section, the Secretary shall ensure that there is an appro-
priate balance across all age ranges of children with disabilities.

“(e) LINKING STATES TO INFORMATION SOURCES.—In carrying

out this section, the Secretary shall support projects that link
4 i

States to technical assistance resources, inc

uding special education

and general education resources, and shall make research and
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related products available through libravies, electronic networks,
parent training projects, and other information sources, including
through the activities of the National Center for Education Evalua-
tion and Reglonal Assistance established under part D of the Edu-
cation Sciences Reform Act of 2002,

“(f) APPLICATIONS,—

“(1) In GENERAL.—An eligible entity that wishes to receive
a grant, or enter into a contract or cooperative agreement,
under this section shall submit an application to the Secretary
at such time, in such manner, and containing such information
as the Secretary may require,

“(2) STANDARDS.—To the maximum extent feasible, each
eligible entity shall demonstrate that the project described in
the eligible entity’s application is supported by scientificall
valid research that has been carried out in accordance wit
the standards for the conduct and evaluation of all relevant
research and development established by the National Center
for Education Research.

“(3) PrioriTY.—As appropriate, the Secretary shall give
priority to applications that propose to serve teachers and school
pergonnel directly in the school environment.

“SEC. 684, STUDIES AND EVALUATIONS. 20 USC 1464,

“(a) STUDIES AND EVALUATIONS,—

‘1) DELEGATION.—The Secretary shall delegate to the
Director of the Institute of Education Sciences responsibility
to carry out this section, other than subsections (d) and (f).

“(2) AssEssMENT.—The Secretary shall, directly or through
grants, contracts, or cooperative agreements awarded to eligible
entities on a competitive basis, assess the progress in the
implementation of this title, including the effectiveness of State
and local efforts to provide—

“(A) a free appropriate public education to children
with disabilities; and

“(B) early intervention services to infants and toddlers
with disahilities, and infants and toddlers who would be
at risk of having substantial developmental delays if early
intervention services were not provided to the infants and -
toddlers,

“(h) ASSESSMENT OF NATIONAL ACTIVITIES.—

“(1) INn GENERAL.—The Secretary shall carry out a national
assessment of activities carried out with Federal funds under
this title in order—

“(A) to determine the effectiveness of this title in
achieving the purposes of this title;

“B) to provide timely information to the President,
Congress, the States, local educational agencies, and the
puglic on how to implement this title more effectively;
an

“(C) to provide the President and Congress with
information that will he useful in developing legislation
to achieve the purposes of this title more effectively.

“(2) SCcOPE OF ASSESSMENT.—The national assessment shall
assess activities supported under this title, including—

“(A) the implementation of programs assisted under
this title and the impact of such programs on addressing
the developmental needs of, and improving the academic
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achievement of, children with disabilities to enable the
children to reach challenging developmental goals and chal-
lenging State academic content standards based on State
academic assessments;

“(B) the types of programs and services that have
demonstrated the greatest likelihood of helping students
reach the challenging State academic content standards
and developmental goals;

“C) the implementation of the professional develop-
ment activities assisted under this title and the impact
on instruction, student academic achievement, and teacher
qualifications to enhance the ability of speeial education
teachers and regular education teachers to improve results
for children with disabilities; and

“D) the effectiveness of schools, local educational agen-
cies, States, other recipients of assistance under this title,
gnd the Secretary in achieving the purposes of this title

y_

“(i) improving the academic achievement of chil-
dren with disabilities and their performance on regular
statewide assessments as compared to nondisabled
children, and the performance of children with digabil-
ities on alternate assessments;

“(ii) improving the participation of children with
disabilities in the general education curriculum;

“(iii) improving the transitions of children with
disabilities at natural transition points;

“(iy) placing and serving children with disabilities,
including minority children, in the least restrictive
environment appropriate;

“(v) preventing children with disabilities, especially
children with emotional disturbances and specific
learning disabilities, from dropping out of school;

“Uvi) addressing the reading and literacy needs
of children with disabilities;

“(vii) reducing the inappropriate overidentification
of children, especially minority and limited English
proficient children, as having a disability;

~(viid) improvihf{ the participation of parents of
children with disabilities in the education of their chil-
dren; and

“ix) resolving disagreements between education
personnel and parents through alternate dispute reso-
lution activities, including mediation.

“(3) INTERIM AND FINAL REPORTS.-—The Secretary shall

submit to the President and Congress—

*{A) an interim report that summarizes the preliminary
findings of the assessment not later than 3 years after
the date of enactment of the Individualg with Disabilities
Education Improvement Act of 2004; and

“B) a final report of the findings of the assessment
not later than 6 years after the date of enactment of
such Act.

“(¢) STUDY ON ENSURING ACCOUNTABILITY FOR STUDENTS WHO

ARE HELD TO ALTERNATIVE ACHIEVEMENT STANDARDS.—The Sec-
retary shall carry out a national study or studies to examine—

“(1) the criteria that States use to determine—~
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“(A) eligibility for alternate assessments; and

“(B) the number and type of children who take those
assessments and are held accountable to alternative
achievement standards;

“(2) the validity and reliability of alternate assessment
instruments and procedures;

“(3) the alignment of alternate assessments and alternative
achievement standards to State academic content standards
in reading, mathematics, and science; and

“4) the use and effectiveness of alternate assessments
in appropriately measuring student progress and outcomes spe-
cific to individualized instructional need.

“d) ANNUAL REPORT.—The Secretary shall provide an annual
report to Congress that—

“1) summarizes the research conducted under part E of
the Education Sciences Reform Act of 2002;

“92) analyzes and summarizes the data reported by the
States and the Secretary of the Interior under section 618;

“(3) summarizes the studies and evaluations conducted
under this section and the timeline for their completion;

“4) describes the extent and progress of the assessment
of national activities; and

“5) describes the findings and determinations resulting
from reviews of State implementation of this title.

“(e) AUTHORIZED ACTIVITIES—In carrying out this section, the
Secretary may support objective studies, evaluations, and assess-
ments, including studies that—

“(1) analyze measurable impact, outcomes, and resulis
achieved by State educational agencies and local educational
agencies through their activities to reform policies, procedures,
and practices designed to improve educational and transitional
services and results for children with disabilities;

“(2) analyze State and local needs for professional develop-
ment, parent training, and other appropriate activities that
can reduce the need for digeiplinary actions involving children
with disabilities;

“(3) assess educational and transitional services and results
for children with disabilities from minerity backgrounds,
including—

“(A) data on—

“(i) the number of minority children who are
referred for special education evaluation;

“Gi) the number of minority children who are
receiving special education and related services and
their educational or other service placement;

“(iii) the number of minority childven who grad-
uated from secondary programs with a regular diploma
in the standard numger of years; and

“(iy) the number of minority children who drop
out of the educational system; and
“B) the performance of children with disabilities from

minority backgrounds on State assessments and other

performance indicators established for all students;

“4) measure educational and transitional services and
vesults for children with disabilities served under this title,
including longitudinal studies that—
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“(A) examine educational and transitional services and
results for children with disabilities who are 3 through
17 years of age and are receiving special education and
related services under this title, using a national, rep-
resentative sample of distinet age cohorts and disability
categories; and
“(B) examine educational results, transition services,
postsecondary placement, and employment status for
. Individuals with disabilities, 18 through 21 years of age,
who are receiving or have received special education and
related services under this title; and
“(5) identify and report on the placement of children with
disabilities by disability category.
“(f) Stuny.—The Secretary shall study, and report to Congreas
regarding, the extent to which States adopt policies described in
gection 635(c)(1) and on the effects of those policies.

“SEC. 666, INTERIM ALTERNATIVE EDUCATIONAL SETTINGS, BEHAV-
IORAL SUPPORTS, AND SYSTEMIC SCHOOL INTERVEN-
TIONS,

“{a) PROGRAM AUTHORIZED.--~The Secretary may award grants,
and enter into confracts and cooperative agreements, to support
safe learning environments that support academic achievernent for
all students by—

“1) improving the quality of interim alternative edu-
cational settings; and

“(2) providing increased behavioral supports and research-
based, systemic interventions ih schools.

“(h) AUTHORIZED ACTIVITIES.—In carrying oul this sectmn, the
Secretary may support activities to—

%(1) establish, expand, or increase the scope of behavioral
supports and systemic interventions by providing for effective,
research-based practices, including—

“(A) training for school staff on early identification,
prereferral, and referral procedures;

“(B) training for administrators, teachers, related serv-
ices personnel, behavioral specialists, and other school staff
in positive behavioral interventions and supports, hehav-
ioral intervention planning, and classroom and student
management techniques;

“(C) joint training for administrators, parents, teachers,
related services personnel, behavioral specialists, and other
school staff on effective strategies for positive behavioral
interventions and behavior management strategies that
focus on the prevention of behavior problems;

“(D) developing or implementing specific curricula, pro-
grams, or interventions aimed at addressing behavioral
problems;

“(E) stronger linkages between school-baged services
and community-based resources, such as community mental
health and primary care providers; or

“(F} using behavioral specialists, related services per-
sonnel, and other staff necessary to implement behavioral
supports; or
*(2) improve interim alternative educational settings by—

“(A) improving the training of administrators, teachers,
related services personnel, behavioral specialists; and other
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schoal staff (including ongoing mentoring of new teachers)
in behavioral supports and interventions;

ff“(B) attracting and retaining a high quality, diverse
staff; :
“C) providing for referral to counseling services;

“(D) utilizing research-based interventions, curriculum,
and practices;

“R) allowing students to use instructional technology
that provides individualized instruction;

) ensuring that the services are fully consistent
with the goals of the individual student’s IEP,

“@) promoting effective case management and
collaboration among parents, teachers, physicians, related
gervices personnel, behavioral specialists, principals,
administrators, and other school staff;

“(H) promoting interagency coordination and coordi-
nated service delivery among schools, juvenile courts, child
welfare agencies, community mental health providers, pri-
mary care providers, public recreation agencies, and
community-based organizations; or

“T) providing for behavioral specialists to help students
transitioning from interim alternative educational settings
reintegrate into their regular classrooms,

“(¢) DEFINITION OF BELIGIBLE ENTITY.—In this section, the term
“eligible entity” means—

“(1) a local educational agency; or

“(2) a consortium consisting of a local educational agency
and 1 or more of the following entities:

“(A) Another local educational agency.

“B) A community-based organization with a dem-
onstrated vecord of effectiveness in helping children with
disabilities who have behavioral challenges succeed.

“(C) An institution of higher education.

“(D) A community mental health provider.

“(E) An educational service agency.

“td) APPLICATIONS.—Any eligible entity that wishes to receive
a grant, or enter into a contract or cooperative agreement, under
this section shall—

%1) submit an application to the Secretary at such time,
in such manner, and containing such information as the Sec-
retary may require; and

“2) involve parents of participating students in the design
and implementation of the activities funded under this section.
“(e) REPORT AND EvALUATION.—ach eligible entity receiving

a grant under this section shall prepare and submit annually to
the Secretary a report on the outcomes of the activities assisted
under the grant.

“SEC. 867. AUTHORIZATION OF APPROPRIATIONS.

“(a) IN GENERAL.—There are authorized to be appropriated
to carry out this subpart (other than section 662) such sums as
may be necessary for each of the fiscal years 2005 through 2010.

“b) RESERVATION.—From amounts appropriated under sub-
section (a) for fiscal year 2005, the Secretary shall reserve
$1,000,000 to carry out the study authorized in section 664(c).
From amounts appropriated under subsection (a) for a succeeding
fiscal year, the Secretary may reserve an additional amount to

20 USC 1466.
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carry oul such study if the Secretary determineg the additional

amount is necessary.

“Subpart 3—Supports To Improve Results for
Children With Disabilities

“SEC. 670. PURPOSES,

“The purposes of this subpart are to ensure that—

“(1) children with disabilities and their parents receive
training and information designed to assist the children in
meeting developmental and functional goals and_ challenging
academic achievement goals, and in preparing to lead produe-
tive independent adult lives;

“2) children with disabilities and their parents receive
training and information on their rights, responsibilities, and
protections under this title, in order to develop the skills nec-
essary Lo cooperatively and effectively participate in plannin
and decision making relating to early inlervention, educational,
and transitional services;

“3) parents, teachers, administrators, early intervention
persunnef related services personnel, and transition personnel
receive coordinated and accessible technical assistance and
information to assist such personnel in improving early inter-
vention, educational, and transitional services and results for
children with disabilities and their families; and

“4) appropriate technology and media are researched,
developed, and demonstrated, to improve and implement early
intervention, educational, and iransitional services and results
for children with disabilities and their families.

“8EC. 871. PARENT TRAINING AND INFORMATION CENTERS.

“(a) PROGRAM AUTHORIZED.—

“1) IN GENERAL—The Secretary may award grants to,
and enter into contiracts and cooperative agreements with,
parent organizations to support parent training and information
centers to carry out activities under this section.

“2) DEFINITION OF PARENT ORGANIZATION.—In this section,
the term ‘parent organization’ means a private nonprofit
organization (other than an institution of higher education)
that—

“(A) has a board of directors—

“G3) the majority of whom are parents of children
with disabilities ages birth through 26;

“(i1) that includes—
“1) individuals working in the fields of special
edlécation, related services, and early intervention;
an
“(1T) individuals with disabilities; and
“(iii) the parent and professional members of which
are broadly representative of the population to be
served, including low-income parents and pavents of
limited English proficient children; and
“(B) has as its mission serving familieg of children

with disabilities who—

“i) are ages birth through 26; and

“(i1) have the full range of disabilities described
in gection 602(3).
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“h) REQUIRED ACTIVITIES.—Each parent training and informa-
tion center that receives assistance under this section shall—

(1) provide training and information that meets the needs
of parents of children with disabilities living in the area served
by the center, particularly underserved parents and parents
of children who may be inappropriately identified, to enable
their children with disabilities to—

“A) meet developmental and functional goals, and
challenging academic achievement goals that have been
establighed for all children; and

“B) be prepared to lead productive independent adult
lives, to the maximum extent possible;

“(9) serve the parents of infants, toddlers, and children
with the full range of disabilities described in section 602(3);

“3) ensure that the training and information provided
meets the needs of low-income parents and pavents of limited
English proficient children;

“(4) assist parents to—

“A) better understand the nature of their children’s
disabilities and their educational, developmental, and
transitional needs;

“B) communicate effectively and work collaboratively
with personnel responsible for providing special education,
early intervention services, transition services, and related
services;

“(C) participate in decisionmaking processes and the
development of individualized education programs under
part B and individualized family service plans under part

“D) obtain appropriate information about the range,
type, and quality of—

“(i) options, programs, services, technologies, prac-
tices and interventions hased on scientifically based
research, to the extent practicable; and

“(ii) resources available to assist children with
digahbilities and their families in school and at home;
“E) understand the provisions of this tifle for the

education of, and the provision of early intervention serv-

ices to, children with disabilities;

“F) participate in activities at the school level that
benefit their children; and

“G) participate in school reform activities;

“B) in States where the State elects to contract with the
parent training and information center, contract with State
educational agencies to provide, consistent with subparagraphs
(B) and (D) of section 615(e)}(2), individuals who meet with
parents to explain the mediation process to the parents;

“(@) assist parents in resolving disputes in the most expedi-
tious and effective way possible, including encouraging the
use, and explaining the benefits, of alternative methods of
dispute resolution, such as the mediation process described
in section 615(e);

“(7) assist parents and students with disabilities to under-
stand their rights and responsibilities under this title, including
those under section 615(m) upon the student's reaching the
age of majority (as appropriate under State law);
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“8) agsist parents to understand the availability of, and
how to effectively use, procedural safeguards under this title,
including the resolution session described in section 615(e);

“(9) assist parents in understanding, preparing for, an
participating in, the process described in section 615()(1}B);

“(10) establish cooperative partnerships with community
parent resource centers funded under section 672;

“11) network with appropriate clearinghouses, including
organizations conducting national dissemination activities
under section 663 and the Institute of Education Sciences,
and with other national, State, and local organizations and
agencies, such as protection and advocacy agencies, that serve
parents and families of children with the full range of disahil-
ities desecribed in section 602(3); and

“(12) annually report to the Secretary on—

“A) the number and demographics of parents to whom
the center provided information and training in the most
recently concluded fiscal year;

“B) the effectiveness of stralegies used to reach and
serve parents, including underserved parents of children
with disabilities; and

“C) the number of parents served who have resolved
disputes through alternative methods of dispute resolution.

“(¢) OPTIONAL ACTIVITIES.—A parent training and information

center that receives assistance under this section may provide
information to teachers and other professionals to assist the
teachers and professionals in improving results for children with
disabilities.

“(d) APPLICATION REQUIREMENTS.—Each application for assist-

ance under this section shall identify with specificity the special
efforts that the parent organization will undertalke-—

“(1) to ensure that the needs for training and information
of underserved parents of children with disabilities in the area
to be served are effectively met; and

“2) to work with community based organizations, including

community based organizations that work with low-income par-

ents and parents of limited English proficient children.
“(g) DISTRIBUTION OF FUNDS.— _

“(1) IN GENERAL.—The Secretary shall—

“(A) make not less than 1 award to a parent organiza-
tion in each State for a parent training and information
center that is designated as the statewide parent training
and information center; or

“B) in the case of a large State, make awards to
multiple parent training and information centers, but only
if the centers demonstrate that coordinated services and
supports will occur among the multiple centers.

“2) SELECTION REQUIREMENT.—The Secretary shall select
among applications submitted by parent organizations in a
State in a manner that ensures the most effective assistance
to parents, including parents in urban and rural areas, in
the State.

“(f) QUARTERLY REVIEW.—

“1) MEETINGS.—The board of directors of each parent
organizalion that receives an award under this section shall
meet not less than once in each calendar guarter to review
the activities for which the award was made.
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“(2) CONTINUATION AWARD.—When a parent organization
requests a continuation award under this section, the board
of directors shall submit to the Secretary a written review
of the parent training and information program conducted by
the parent organization during the preceding fiscal year.

“SEC. §72. COMMUNITY PARENT RESOURCE CENTERS, 20 USC 1472.

“(a) PROGRAM AUTHORIZED.—

“(1) IN GENERAL—The Secretary may award grants fto,
and enter into contracts and cooperative agreements with, local
parent organizations to support community parent resource
centers that will help ensure that underserved parents of chil-
dren with disabilities, including low income parents, parents
of limited English proficient children, and parents with disabil-
ities, have the training and information the parents need to
enable the parents to participate effectively in helping their
children with disabilities—

“(A) to meet developmental and functional goals, and
challenging academic achievement goals thal have been
established for all children; and

“B) to be prepared to lead productive independent
adult lives, to the maximum extent possible.

“(2) DEFINITION OF LOCGAL PARENT ORGANIZATION.—In this
section, the term ‘local parvent organization’ means a parent
organization, as defined in section 671(a)(2), that—

“A) has a board of directors the majority of whom
are parents of children with disabilities ages birth through
26 from the community to be served; and

“B) has as its mission serving parents of children
with disabilities who—

“(i) are ages hirth through 26; and
%(ii) have the full range of disabilities described

in section 602(3).

“h) REQUIRED ACTIVITIES.—Each community parent resource
center assisted under this section shall—

“(1) provide training and information that meets the
training and information needs of parents of children with
disabilities proposed to be served by the grant, contract, or
cooperative agreement;

“(2) carry out the activities required of parent training
and information centers under paragraphs (2) through (9) of
section 671(b);

“(3) establish cooperative partnerships with the parent
training and information centers funded under section 671;

“4) be designed to meet the specific needs of families
who experience significant isolation from available sources of
information and support.

“§EC, 673. TECHNICAL ASSISTANCE FOR PARENT TRAINING AND 20 USC 1473.
INFORMATION CENTERS.

“(a) PROGRAM AUTHORIZED.—

“(1) IN GENERAL.—The Secretary may, directly or through
awards to eligible entities, provide technical assistance for
developing, assisting, and coordinating parent training and
information programs carried out by parent training and
information centers receiving assistance under section 671 and
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community parent resource centers receiving assistance under
section 672.

%2) DEFINITION OF ELIGIBLE ENTITY.—In this section, the
term ‘eligible entity’ has the meaning given the term in section
661(h).

“(b) AUTHORIZED ACTIVITIES.—The Secretary may provide tech-

nical assistance to a parent training and information ecenter or
a community parent resource center under this section in areas
guch as—

“(1) effective coordination of parent training efforts;

“(2) dissemination of scientifically based research and
information;

“(3) promotion of the use of technology, including assistive
technology devices and assistive technology services;

“(4) veaching underserved populations, including parents
of low-income and limited English proficient children with
disabilities;

“5) including children with digabilities in general education
programs;

“(8) facilitation of transitions from—-

“(A) early intervention services to preschool;
“3) preschool to elementary school;
“((0) elementary school fo gsecondary school; and
d“(D) secondary school to postsecondary environments;
an

“T) promotion of alternative methods of dispute resolution,
including mediation.

“{¢) COLLABORATION WITH THE RESOURCE CENTERS.—Each

eligible entity receiving an award under subsection (a) shall develop
collaborative agreements with the geographically appropriate
regional resource center and, as appropriate, the regional edu-
cational laboratory supported under section 174 of the Education
Sciences Reform Act of 2002, to further parent and professional
collaboration.

20 USC 1474, “SEC. 674. TECHNOLOGY DEVELOPMENT, DEMONSTRATION, AND UTILI-

Grants.
Contracts.

ZATION; MEDIA SERVICES; AND INSTRUCTIONAL MATE-
RIALS,

“(a) PROGRAM AUTHORIZED.—

“1) IN GENERAL.—The Secretary, on a competitive basis,
shall award grants to, and enter into contracts and cooperative
agreements with, eligible entities to support activities deseribed
in subsections (b) and (¢).

%(2) DEFINITION OF ELIGIBLE ENTITY.—In this section, the
germh‘)eligible entity’ has the meaning given the term in section

61(h).
“(h) TECHNOLOGY DEVELOPMENT, DEMONSTRATION, AND USE,—

“1) IN GENERAL.—In carrying out this section, the Seec-
retary shall support activities to promote the development,
demonstration, and use of technology.

“(9) AUTHORIZED ACTIVITIES.—The following activities may
be carried out under this subsection:

“A) Conducting research on and promoting the dem-
onstration and use of innovative, emerging, and universally
designed technologies for children with disabilities, by
improving the transfer of technology from research and
development to practice.
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“(B) Supporting research, development, and dissemina-
tion of technology with universal design features, so that
the technology is accessible to the broadest range of individ-
uals with disabilities without further modification or
adaptation.

“(C) Demonstrating the use of systems to provide par-
ents and teachers with information and training concerning
early diagnosis of, intervention for, and effective teaching
strategies for, young children with reading disabilities.

“D) Supporting the use of Internet-based communica-
tions for students with cognitive disabilities in order to
maximize their academic and functional skills.

() EDUCATIONAL MEDIA SERVICES.—

“(1) IN GENERAL.—In carrying out this section, the Sec-
retary shall support—

“A) educational media activities that are designed to
be of educational value in the classroom setting to children
with disabilities;

“(B) providing video description, open captioning, or
closed captioning, that is appropriate for use in the class-
room setting, of—

“(i) television programs;

“(ii) videos;

“(jii) other materials, including programs and
materials associated with new and emerging tech-
nologies, such as CDs, DVDs, video streaming, and
other forms of multimedia; or

“liv) news (but only until September 30, 2006);
“((%) distributing materials described in subparagraphs

(A) and (B) through such mechanisms ag a loan service;

and

“D) providing free educational materials, including
textbooks, in accessible media for visually impaired and
print disabled students in elementary schools and sec-
ondary schools, postsecondary scheols, and graduate
gchools.

%2) LiMITATION.—The video description, open captioning,
or closed captioning described in paragraph (1)(B) shall be
provided only when the description or captioning has not been
previously provided by the producer or distributor, or has not
been fully funded by other sources.

“{d) APPLICATIONS,—

“(1) IN GENERAL.—Any eligible entity that wishes to receive
a grant, or enter into a contract or cooperative agreement,
under subsection (b) or (¢) shall submit an application to the
Secretary at such time, in such manner, and containing such
information as the Secretary may require.

“(2) SPECIAL RULE.—For the purpose of an application for
an award to carry out activities described in subsection (c)(1)(D),
such eligible entity shall—

“(A) be a national, nonprofit entity with a proven track
record of meeting the needs of students with print disabil-
ities through services described in subsection (e}(1XD);

“B) have the capacity to produce, maintain, and dis-
tribute in a timely fashion, up-to-date textbooks in digital
audio formats to qualified students; and
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“(C) have a demonstrated abilily to significantly lever-
age Federal funds through other public and private con-
tributions, as well as through the expansive use of volun-
teers.

“(e) NATIONAL INSTRUCTIONAL MATERIALS ACCESS CENTER.—

“(1) IN GENERAL.—The Secretary shall establish and sup-
port, through the American Printing House for the Blind, a
center to be known as the ‘National Instructional Materials
Access Center’ not later than 1 year after the date of enactment
of the Individuals with Disabilities Education Improvement
Act of 2004.

“2) DuTIES.—The duties of the National Instructional
Materials Access Center are the following:

“(A) To receive and maintain a catalog of print instruc-
tional materials prepared in the National Instructional
Materials Accessibility Standard, as established by the Sec-
retary, made available to such center by the textbool pub-
lishing industry, State educational agencies, and local edu-
cational agencies.

“(B) To provide access to print instructional malterials,
including textbooks, in accessible media, free of charge,
to blind or other persons with print disabilities in
elementary schools and secondary schools, in accordance
with such terms and procedures as the National Instruc-
tional Materials Access Center may prescribe.

“C) To develop, adopt and publish procedures to pro-
tect against copyright infringement, with respect to the
print instructional materials provided under sections
612(a)(28) and 613(a)(6).

“(3) DEFINITIONS.—In this subsection:

“(A) BLIND OR OTHER PERSONS WITH PRINT DISABIL-
IT1ES.—The term ‘blind or other persons with print disabil-
ities’ means children served um{)er this Act and who may
qualify in accordance with the Act entitled ‘An Act to
provide books for the adult blind’, approved March 3, 1931
(2 U.8.C. 135a; 46 Stat. 1487) to receive books and other
publications produced in specialized formats.

“B) NATIONAL INSTRUCTIONAL MATERIALS ACCESSI-
BILITY STANDARD.—The term ‘National Instructional Mate-
rials Accessibility Standard’ means the standard estab-
lished by the Secretary to be used in the preparation of
electronic files suitable and used solely for efficient conver-
sion into specialized formats.

“(C3) PRINT INSTRUCTIONAL MATERIALS,—The term ‘print
instructional materials’ means printed textbooks and
related printed core materials that are written and pub-
lished primarily for usge in elementary school and secondary
school instruction and are required gy a State educational
agency or local educational agency for use by students
in the classroom.

“(D) SPECIALIZED FORMATS.—The term ‘specialized for-
mats’ has the meaning given the term in section 121(d)(8)
of title 17, United States Code.

“(4) APPLICABILITY.—This subsection shall apply to print
instructional materials published after the date on which the
final rule establishing the National Instructional Materials
Accessibility Standard was published in the I'ederal Register.
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“(5) LIABILITY OF THE SECRETARY.—Nothing in this sub-
gection shall be construed to establish a private right of action
against the Secretary for failure to provide instructional mate-
rials directly, or for failure by the National Instructional Mate-
rials Access Center to perform the duties of such center, or
to otherwise authorize a private right of action related to the
performance by such center, including through the application
gf the rights of children and parents established under this

ct.

“(6) INAPPLICABILITY.—Subsections (a) through (d) shall not
apply to this subsection.

“SEC. 876, AUTHORIZATION OF APPROPRIATIONS.

“There are authorized to be appropriated to carry out this
subpart such sums as may be necessary for each of the fiscal
years 2005 through 2010.

“Subpart 4—General Provisions

“SEC, 881, COMPREHENSIVE PLAN FOR SUBPARTS 2 AND 8.

“(a) COMPREHENSIVE PLAN.—

“(1} IN GENERAL.—After receiving input from interested
individuals with relevant expertise, the Secretary shall develop
and implement a comprehensive plan for activities carried out
under subparts 2 and 3 in order to enhance the provision
of early intervention services, educational services, related serv-
ices, and transitional services to children with disabilities under
parts B and C. To the extent practicable, the plan shall be
coordinated with the plan developed pursuant to section 178(c)
of the Education Sciences Reform Act of 2002 and shall include
mechanisms to address early intervention, educational, related
gervice and transitional needs identified i)y State educational
agencies in applications submitied for State personnel develop-
ment grants under subpart 1 and for grants under subparts
2 and 3.

“2) PuBLIC COMMENT.—The Secretary shall provide a
public ecomment period of not less than 45 days on the plan.

“(3) DISTRIBUTION OF FUNDS,—In implementing the plan,
the Secretary shall, to the extent appropriate, ensure that
funds awarded under subparts 2 and 3 are used to carry out
activities that benefif, directly or indirectly, children with the
full range of disabilities and of all ages.

“(4) REPORTS TO CONGRESS.—The Secretary shall annually
report to Congress on the Secretary’s activities under subparts
2 and 3, including an initial report not later than 12 months
after the date of enactment of the Individuals with Disabilities
Education Improvement Act of 2004,

“(b) ASSISTANCE AUTHORIZED.—The Secretary is authorized to
award grants to, or enter into contracts or cooperative agreements
with, eligible entities to enable the eligible entities to carry out
the purposes of such subparts in accordance with the comprehensive
plan described in subsection (a).

“(¢) SPECIAL POPULATIONS, -

“(1) APPLICATION REQUIREMENT.—In making an award of
a grant, contract, or cooperative agreement under subpart 2
or 3, the Secretary shall, as appropriate, require an eligible

20 USC 1475,

20 USC 1481,
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entity to demonsirate how the eligible entity will address the
needs of children with disabilities from minority backgrounds.
Historically “(2) REQUIRED OUTREAGCH AND TECHNICAL ASSISTANCE.—
Black colleges Notwithstanding any other provision of this title, the Secretary
ok ptivertitis shall reserve not less than 2 percent of the total amount of
funds apfpropriated to carry out subparts 2 and 8 for either
or both of the following activities:

“(A) Providing outreach and technical assistance to
historically Black colleges and universities, and to institu-
tions of higher education with minority enrollments of not
less than 25 percent, to promote the participation of such
colleges, universities, and institutions in activities under
this subpart.

“(B) Enabling historically Black colleges and univer-
sities, and the institutions described in subparagraph (A),
to assist other colleges, universities, institutions, and agen-
cies in improving educational and transitional results for
children with disabilities, if the historically Black colleges
and universities and the institutions of higher education
described in subparagraph (A) meet the criteria established
by the Secretary under this subpart.

“(d) PrIORITIES.—The Secretary, in making an award of a grant,
contract, or cooperative agreement under subpart 2 or 3, may,
without regard to the rulemaking procedures under section 553
of title 5, United States Code, limit competitions to, or otherwise
give priority to—

“(1) Projects that address 1 or more—

‘(A) age ranges;

“(B) disabilities;

“(C) achool grades;

“(D) types of educational placements or early interven-
tion environments;

“(B) types of services;

“(F) content areas, such as reading; or

“(G) effective strategies for helping children with
disabilities learn appropriate behavior in the school and
other community based educational settings;

“(2) projects that address the needs of children based on
the severity or incidence of their disability;
“(8) Projects that address the needs of—

‘(A) low achieving students;

“(B) underserved populations;

“(C) children from low income families;

“D) limited English proficient children;

“(E) unserved and underserved areas;

“(F) rural or urban areas;

“(G) children whose behavior interferes with their
learning and socialization;

“(H) children with reading difficulties;

“(I) children in public charter achools;

“(J) children who are gifted and talented; or

“(K) children with disabilities served by local edu-
cational agencies that receive payments under title VIII
of the Elementary and Secondary Education Act of 1965;
“(4) projects to reduce inappropriate identification of chil-

dll:?]rcli as children with disabilities, particularly among minority

children;
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“(5) projects that are carried out in particular areas of
the country, to ensure broad geographic coverage;

“(6) projects that promote the development and use of tech-
nologies with universal design, assistive technology devices,
and assistive technology services to maximize children with
disabilities’ access to and participation in the general education
curriculum; and

“(7) any activity that is authorized in subpart 2 or 3.
“(e) BLIGIBILITY FOR FINANCIAL ASSISTANCE.—No State or local

educational agency, or other public institution or agency, may
receive a grant or enter into a contract or cooperative agreement
under subpart 2 or 3 that relates exclusively to programs, projects,
and activities pertaining to children aged 3 through 5, inclusive,
unless the State is eligible to receive a grant under section 619(b).

“SEC. 682. ADMINISTRATIVE PROVISIONS.

“(a) APPLICANT AND RECIPIENT RESPONSIBILITIES.—

“(1) DEVELOPMENT AND ASSESSMENT OF PROJECTS.—The
Secretary shall require thal an applicant for, and a recipient
of, a grant, contract, or cooperative agreement for a project
under subpart 2 or 3—

“(A) involve individuals with disabilities or parents
of individuals with disabilities ages birth through 26 in
planning, implementing, and evaluating the project; and

“(B) where appropriate, determine whether the project
has any potential for replication and adoption by other
entities. ‘

“(2) ADDITIONAL RESPONSIBILITIES.—The Secretary may
require a recipient of a grant, contract, or cooperative agree-
ment under subpart 2 or 8 to—

“(A) share in the cosl of the project;

“{B) prepare any findings and products from the project
in formats that are useful for specific audiences, including
parents, administrators, teachers, early intervention per-
sonnel, related services persomnel, and individuals with
disabilities;

“(C) disseminate such findings and products; and

D) collaborate with other such recipients in carrying
out subparagraphs (B) and (C).

“(b) APPLICATION MANAGEMENT.—

“(1) STANDING PANEL,—

“(A) IN gENERAL—The Secretary shall establish and
use a standing panel of experts who are qualified, by virtue
of their training, expertise, or experience, to evaluate each
application under subpart 2 or 3 that requests more than
$75,000 per year in Federal financial agsistance.

“B) MEMBERSHIP.-—The standing panel shall include,
at a minimum—

“() individuals who are representatives of institu-
tions of higher education that plan, develop, and carry
out high quality programs of personnel preparation;

“(ii) individuals who design and carry out scientif-
ically based research targeted to the improvement of
special education programs and services;

20 USC 1482.
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“(iii) individuals who have recognized experience
and knowledge necessary to integrate and apply sci-
entifically based research findings to improve edu-
cational and transitional results for children with
disabilities;

“iv) individuals who administer programs at the
State or local level in which children with disabilities
participate;

“(v) individuals who prepare parents of children
with disabilities to participate in making decisions
about the education of their children;

“(yi) individuals who establish policies that affect
the delivery of services to children with disabilities;

“(vii) individuals who are parents of children with
disabilities ages birth through 26 who are benefiting,
or have benefited, from coordinated research, personnel
preparation, and technical assistance; and

“(viii) individuals with disabilities.

“() TERM.—No individual shall serve on the standing
panel for more than 3 consecutive years.

“(2) PEER-REVIEW PANELS FOR PARTICULAR COMPETITIONS,—

“A)Y CompoSITION.—The Secretary shall ensure that
each subpanel selected from the standing panel that
reviews an application under subpart 2 or 3 includes—

“4) individuals with knowledge and expertise on
the issues addressed by the activities described in the
application; and

“(ii) to the extent practicable, parents of children
with disabilities ages birth through 26, individuals
with disabilities, and persons from diverse back-
grounds.

“B) FEDERAL EMPLOYMENT LIMITATION.—A majority of
the individuals on each subpanel that reviews an applica-
tion under subpart 2 or 8 shall be individuals who are
not employees of the Federal Government.

“(3) USE OF DISORETIONARY FUNDS FOR ADMINISTRATIVE

PURPOSES.—

“(A) EXPENSES AND FEES OF NON-FEDERAL PANEL MEM-
BERS.—The Secretary may use funds available under sub-
part 2 or 3 to pay the expenses and fees of the panel
members who are not officers or employees of the Federal
Government.

“(B) ADMINISTRATIVE SUPPORT.—The Secretary may use
not more than 1 percent of the funds appropriated to carry
out subpart 2 or 3 to pay non-Federal entities for adminis-
trative support related to management of applications sub-
mitted under subpart 2 or 3, respectively.

%(e) PROGRAM EvaLuaTioN.—The Secretary may use funds made

available to carry out subpart 2 or 3 to evaluate activities carried
out under subpart 2 or 3, respectively.

“(d) MiNn1MUM FUNDING REQUIRED.—

“(1) IN GENERAL.—Subject to paragraph (2), the Secretary

shall ensure that, for each fiscal year, not less than the fol-
lowing amounts ave provided under subparts 2 and 3 to addreas
the following needs:
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“(A) $12,832,000 to address the educational, related
services, transitional, and early intervention needs of chil-
dren with deaf-blindness.

“B) $4,000,000 to address the postsecondary, voca-
tional, technical, continuing, and adult education needs
of individuals with deafness.

“CY $4,000,000 to address the educational, related .

services, and transilional needs of children with an emo-

tional disturbance and those who are at risk of developing

an emotional disturbance.

“(2) RATABLE REDUCTION.—If the sum of the amount appro-
priated to ecarry out subparts 2 and 3, and part L of the
Education Sciences Reform Act of 2002 for any fiscal year
is less than $130,000,000, the amounts listed in paragraph
(1) shall be ratably reduced for the fiscal year.”.

TITLE II—NATIONAL CENTER FOR
SPECIAL EDUCATION RESEARCH

SEC. 201. NATIONAL CENTER FOR SPECIAL EDUCATION RESEARCH.,

(a) AMENDMENT.—The Fducation Sciences Reform Act of 2002
(20 U.S.C. 9501 el seq.) is amended—
(1) by redesignating part E as part F; and
(2) by inserting after part D the following:

“PART E—NATIONAL CENTER FOR SPECIAL
EDUCATION RESEARCH

“SEC. 175, ESTABLISHMENT.

“(a) ESTABLISHMENT.—There is established in the Institute a
National Center for Special Education Research (in this part
referred to as the ‘Special Bducation Research Center’).

“h) MissIoN.—The mission of the Special Education Research
Center is—

“1) to sponsor research to expand knowledge and under-
standing of the needs of infants, toddlers, and children with
digabilities in order to improve the developmental, educational,
and transitional results of such individuals; ]

“(2) to sponsor research to improve services provided under,
and support the implementation of, the Individuals with
Disabilities Education Act (20 U1.8.C. 1400 et seq.); and

“(3) to evaluale the implementation and effectiveness of
the Individuals with Disabilities Education Act in coordination
with the National Center for Education Evaluation and
Regional Assistance.

“(¢) APPLICABILITY OF EDUCATION SCIENCES REFORM ACT OF
2002.—Parts A and T, and the standards for peer review of applica-
tions and for the conduct and evaluation of research under sections
133(a) and 134, respectively, shall apply to the Secretary, the
Director, and the Cominissioner in carrying out this part.

“SEC, 176, COMMISSIONER FOR SPECIAL EDUCATION RESEARCH.

“The Special Education Research Center shall be headed by
a Commissioner for Special Education Research (in this part
referred to as the ‘Special Education Research Commissioner’) who

20 USC 9567.

20 USC 9567a.
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shall have substantial knowledge of the Special Education Research
Center's activities, including a high level of expertige in the fields
of research, research management, and the education of children
with disabilities.

20 USC 9567b. “SEC. 177. DUTIES.

“a) GENERAL DUTIES.—The Special Education Research Center

shall carry out research activities under this part consistent with
the mission described in section 178(b), such as activities that—

“(1) improve services provided under the Individuals with
Disabilities Education Act in order to improve—

“(A) academic achievement, functional outcomes, and
educational results for children with disabilities; and

“(B) developmental outcomes for infants or toddlers
with disabilities;

%2) identify scientifically based educational practices that
support learning and improve academic achievement, functional
outcomes, and educational results for all students with disabil-
ities;

“8) examine the special needs of preschool aged children,
infants, and toddlers with disabilities, including factors that
may result in developmental delays;

“(4) identify scientifically based related services and inter-
yentions that promote participation and progress in the general
education curriculum and general education settings;

“(5) improve the alignment, compatibility, and development
of valid and reliable assessments, including alternate assess-
ments, as required by section 1111(b) of the Elementary and
Secondary Education Act of 1965 (20 U.8.C. 6311(h});

“(6) examine State content standards and alternate assess-
ments for students with significant cognitive impairment in
terms of academic achievement, individualized imstructional
need, appropriate education settings, and improved post-gchool
results;

“7) examine the educational, developmental, and transi-
tional needs of children with high incidence and low incidence
disabilities;

“(8) examine the extent to which overidentification and
underidentification of children with disabilities occurs, and the
causes thereof;

“9) improve reading and literacy skills of children with
disabilities;

“10) examine and improve secondary and postsecondary
education and transitional outcomes and results for children
with disabilities;

“11) examine methods of early intervention for children
with disabilities, including children with multiple or complex
developmental delays;

“(12) examine and incorporate universal design concepts
in the development of standards, assessments, curricula, and
instructional methods to improve educational and transitional
results for children with disabilities;

“(13) improve the preparation of personnel, including early
intervention personnel, who provide educational and related
aervices to children with disabilities to increase the academic
achievement and functional performance of students with
digabilities;
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“14) examine the excess costs of educating a child with
a disabilily and expenses associated with high cost special
education and related services;

“15) help parenlts improve educational results for their
children, particularly related to fransition issues;

“(16) address the unique needs of children with significant
cognitive disabilities; and

“(17) examine the special needs of limited English proficient
children with dizabilities.

“b) STANDARDS.—The Special Education Research Commis-
sioner shall ensure that activities assisted under this section—

“1) conform to high standards of quality, integrity,
accuracy, validity, and reliability;

“(2) are carried out in accordance with the standards for
the conduct and evaluation of all research and development
estdab]ished by the National Center for Education Research;
an

“(3) are objective, secular, neutral, and nonideological, and
are free of partisan political influence, and racial, eultural,
gender, regional, or disability bias.

%) PLAN.—The Special Education Research Commissioner
shall propose to the Director a research plan, developed in collabora-
tion with the Assistant Secretary for Special Edueation and
Rehabilitative Services, that—

“(1) is consistent with the priorities and mission of the
Institute and the mission of the Special Education Research
Center; ‘

“2) is carried out, updated, and modified, as appropriate;

“(3) is consistent with the purposes of the Individuals with
Disabilities Education Act;

“(4) contains an appropriate balance across all age ranges
and types of children with disabilities;

“(5) provides for research that is objective and uses measur-
able indicators to assess its progress and results; and

“®8) is coordinated with the comprehensive plan developed
iuder section 681 of the Individuals with Disabilities Education

ct.

“(d) GraNTS, CONTRACTS, AND COOPERATIVE AGREEMBENTS—

“1) IN GENERAL.—In carrying out the duties under this
section, the Director may award grants to, or enter into con-
tracts or cooperative agreements with, eligible applicants.

“(2) BELIGIBLE APPLICANTS.—Activities carried out under
this subsection through contracts, grants, or cooperative agree-
ments shall be carried out only by recipients with the ability
and capacity to conduct scientifically valid research.

“3) APPLICATIONS.—An eligible applicant that wishes to
receive a grant, or enter into a contract or cooperative agree-
ment, under this section shall submit an application to the
Director at such time, in such manner, and containing such
information as the Director may require.

. 1;(9) DISSEMINATION.—The Special Education Research Center
shall—

“(1) synthesize and disseminate, through the National
Center for Bducation Evaluation and Regional Assistance, the
findings and results of special education research conducted
or supported by the Special Education Research Center; and
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“(2) assist the Director in the preparation of a biennial
report, as described in section 119,

“(f) AUTHORIZATION OF APPROPRIATIONS.—There are authorized
to be appropriated to carry out this part such sums as may be
necessary for each of fiscal years 2005 through 2010.”.

(b) CONFORMING AMENDMENTS.—

(1) AMENDMENTS TO THE TABLE OF CONTENTS.—The table
of contents in section 1 of the Act entitled “An Act to provide
for improvement of Federal education research, statistics,
evaluation, information, and dissemination, and for other pur-

oses”, approved November 5, 2002 (116 Stat. 1940; Public
aw 107-279), is amended—
(A) by redesignating the item relating to part E as
the item relating to part F; and
(B) by inserting after the item relating to section 174
the following:

“PaRT E—NATIONAL CENTER FOR SPECIAL KDUCATION RESEARCH

“See. 175. Establishment,
“Sec. 176. Commissioner for Special Education Research,
“See. 177. Duties.”.

(2) EDUCATION SCIENCES REFORM ACT OF 2002—The Edu-
cation Sciences Reform Act of 2002 (20 U.S.C. 9501 et seq.)
is amended—

(A) in section 111(b)(1)(A) (20 U.S.C. 9511(b)(1)}A)D,
by inserting “and special education” after “early childhood
education”;

(B) in gection 111(c)(8) (20 U.8.C. 9511(c)(3))—

(i) in subparagraph (B), by striking “and” after
the semicolon;

" (ii) in subparagraph (C), by striking the period

and ingerting “; and”; and

(iii) by adding at the end the following:

“I)) the National Center for Special Education
Research (as described in part E).”;

(C) in section 1156(a) (20 U.S(C; 9515(a)), by striking
“including those” and all that follows through “such as”
and inserting “including those associated with the goals
and requirements of the Elementary and Secondary Idu-
cation Act of 1965 (20 U.S.C. 6301 et seq.), the Individuals
with Disabilities Education Act (20 U.5.C. 1400 et seq.),
and the Higher Education Act of 1965 (20 U.S.C. 1001
et 8eq.), such ag”; and

in section 116(c)(4)(A)Yi) (20 U.S.C.
9516(c)(4)(A)1i), by inserting “special education experts,”
after “early childhood experts,”.
(3) ELEMENTARY AND SECONDARY EDUCATION ACT OF 19856.—
Section 1117(a)(3) of the Elementary and Secondary Education
Act of 1965 (20 U.8.C. 6317(a)(3)) is amended by striking “part
1” and inserting “part D”.
SEC. 202, NATIONAL BOARD FOR EDUCATION SCIENCES,

Section 116{(c)(9) of the Education Sciences Reform Act of 2002
(20 U.8.C. 9516(c)9)) is amended by striking the third sentence
and inserting the following: “Meetings of the Board are subject

to section 552b of title 5, United States Code (commonly referred
to as the Government in the Sunshine Act).”.
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SEC. 203. REGIONAL ADVISORY COMMITTEES,

Section 206(d)(3) of the Educational Technical Assistance Act
of 2002 (20 U.S.C. 9605(d)3)) is amended by striking “Academy”
and ingerting “Ingtitute”.

TITLE NII—MISCELLANEOUS
PROVISIONS

SEC, 301. AMENDMENT TO CHILDREN'S HEALTH ACT OF 2000.

Section 1004 of the Children’s Health Act of 2000 (42 U.5.C.
285g note) is amended—

(1) in subsection (b), by striking “Agency” and inserting
“Agency, and the Department of Education”; and

(2) in subsection (¢)—

' (A) in paragraph (2), by striking “and” after the semi-
colon;
(B) in paragraph (3), by striking the period at the
end and inserting “; and”; an
(C) by adding at the end the following:

“(4) be conducted in compliance with section 444 of the
General Education Provisions Act (20 U.8.C. 1232g), including
the requirement of prior parental consent for the disclosure
of any education records, except without the use of authority
or exceptions granted to authorized representatives of the Sec-
retary of Education for the evaluation of Federally-supported
education programs or in connection with the enforcement of
the Federaﬁ, legal requirements that relate to such programs.”.

SEC. 302. EFFECTIVE DATES.

(a) ParTs A, B, AND C, AND SUBPART 1 OF PART D.— 20 USC 1400
(1) Iy GENERAL.—Except as provided in paragraph (2), parts note.
A, B, and C, and subpart 1 of part D, of the Individuals
with Disabilities Education Act, as amended by title I, shall
take effect on July 1, 2005.
(2) HIGHLY QUALIFIED DEFINITION.—Subparagraph (A), and
subparagraphs (C) through (), of section 602(10) of the Individ-
uals with Disabilities Education Act, as amended by title I,
shall take effect on the date of enactment of this Act for
purposes of the Elementary and Secondary Education Act of
1965,
(b) SUBPARTS 2, 3, AND 4 OF PART D.—Subparts 2, 3, and
4 of part D of the Individuals with Disabilities Education Act,
as amended by title I, shall take effect on the date of enactment
of this Act.
() EDUCATION SCIENCES REFORM AcCT OF 2002.— 20 USC 9567b
(1) NATIONAL CENTER FOR SPECIAL EDUCATION RESEARCH.— note.
Sections 175, 176, and 177 (other than section 177(c)) of the
Kducation Sciences Reform Act of 2002, as enacted by section
201(a)(2) of this Act, shall take effect on the date of enactment
of this Act.
(2) PLAN.—Section 177(c) of the Education Sciences Reform
Act of 2002, as enacted by section 201(a)(2) of this Act, shall
take effect on October 1, 2005.

SEC. 303. TRANSITION, 20 USC 1400
(a) ORDERLY TRANSITION.— Rt



118 STAT. 2804 PUBLIC LAW 108-446—DEC. 3, 2004

20 USC 1444.

(1) IN GENERAL.~—The Secretary of Education (in this sec-
tion referred to as “the Secretary”) shall take such steps as
are necessary to provide for the orderly transition from the
Individuals with Disabilities Education Act, as such Act was
in effect on the day preceding the date of enactment of this
Act, to the Individuals with Disabilities Fducation Act and
part E of the Education Sciences Reform Act of 2002, as
amended by this Act,

(2) LiviraTioN.—The Secretary’s authority in paragraph
g) shall terminate 1 year after the date of enactment of this

ct.

(b) MULTI-YEAR AWARDS.—Notwithstanding any other provision
of law, the Secretary may use funds appropriated under part D
of the Individuals with Disabilities Education Act to make continu-
ation awards for projects that were funded under section 618,
and part D, of the Individuals with Digabilities Education Act
(as such section and part were in effect on September 30, 2004),
in accordance with the terms of the original awards.

(¢) REsEARCH.—Notwithstanding section 302(b) or any other
provision of law, the Secretary may award funds that are appro-
priated under the Department of Education Appropriations Act,
2005 for special edueation research under either of the headings
“SPECIAL EDUCATION” or “INSTITUTE OF EDUCATION SCIENCES” in
accordance with sections 672 and 674 of the Individuals with
Disabilities Education Act, as such sections were in effect on October
1, 2004.

SEC. 304, REPEALER,

Section 644 of the Individuals with Disabilities Education Act,
as such section was in effect on the day before the enactment
of thig Act, is repealed.

SEC, 305. IDEA TECHNICAL AMENDMENTS TO OTHER LAWS.

(a) TITLE 10.—Section 2164(f) of title 10, United States Code
is amended—
(1) in paragraph (1)(B)>—
(1{)) by striking “infants and toddlers” each place the
term appears and inserting “infants or toddlers”;
(B) by striking “part H” and inserting “part C”; and
(C) by striking “1471” and inserting “1431”; and
(2) in paragraph (3)—
(A) in subparagraph (A)}—
(1) by striking “602(a)(1)” and inserting “602”; and
(ii) by striking “1401(a)(1)" and inserting “14017;
(B) by striking subparagraph (B),
(C) by redesignating subparagraph (C) as subpara-
graph (B); and
(D) in subparagraph (B) (as so redesignated)—
(i) by striking “and toddlers” and inserting “or
toddlers”;
(ii) by striking “672(1)" and inserting “632”; and
(iii) by striking “1472(1)" and inserting “1432".
(b) DEFENSE DEPENDENTS EpucaTioN AcCT OF 1978 —Section
1409(c)2) of the Defense Dependents Education Act of 1978 (20
U.5.C. 927(c)(2)) is amended—
(1) by striking “677” and inserting “636”; and
(2) by striking “part H” and inserting “part C”.
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(c) HIGHER EDUCATION AcT OF 1965.—The Higher Education
Act of 1965 (20 U.8.C. 1001 et seq.) is amended—

(1) in dection 465(a)(2)(C) (20 U.S.C. 1087ee(a)(2)(C), by
str{i}king “Individuals With” and inserting “Individuals with”
and;

(2) in section 469(c) (20 U.8.C. 108Tii(c)), by striking
“602(a)(1) and 672(1)” and inserting “602 and 632",

(d) EpUCATION OF THE DEAF AcT.—The matter preceding
subparagraph (A) of section 104(b)(2) of the Education of the Deaf
Act (20 U.B.C. 4304(b)(2)) is amended by striking “618(a}1)(A)"
and inserting “618(a)(1)".

(e) GoALs 2000: EDUCATE AMERICA AcT—Section 3(a}9) of
the Goals 2000: Educate America Act (20 U.S.C. 5802(a)(9)) is
amended by striking “602(a)(17)” and inserting “602”,

(f) SCHOOL-T10-WORK OPPORTUNITIES ACT OF 1994, —Section
4(156) of the School-to-Work Opportunities Act of 1994 (20 U.8.C.
6103(15)) is amended—

(1) by striking “602(a)(17)” and inserting “602”; and

(2) by striking “1401(17)” and inserting “1401”,

(g) ELEMENTARY AND SECONDARY EDUCATION ACT OF 1965.—
The Elementary and Secondary Education Act of 1965 (20 U.S.C.
6301 et seq.) is amended—

(1) in section 1111(h)(2)XD)G1) (20 U.S.C. 6311(b)(2)I)ii)),
by striking “612(a)(17)(A)” and inserting “612(a)(16)(A)";

(2) in section B208 (20 U.S.C. 7221g), by striking “602(11)”
and inserting “602”; and

(3) in section 5663(b)(8)(C) (20 U.S.C. 7273b(b)(8)(C)), by
striling “682” and inserting “671".

(h) REHABILITATION ACT OF 1973.—The Rehabilitation Act of
1973 (29 U.8.C. 701 et seq.) is amended—

(1) in section 101(a)(11)D)Gi) (29 U.S.C. 721(a)(11)(D)(i)),
li%”striking “(as added by section 101 of Public Law 105-

(2) in section 108(b)1)(AXIL) (29 U.B.C. 726(b)(1)A)GLY),
by striking “682(a) of the Individuals with Disabilities Edu-
cation Act (as added by section 101 of the Individuals with
Disabilities Education Act Amendments of 1997; Public Law
105-17)" and inserting “671 of the Individuals with Disabilities
Education Act”; ' :

(3) in section 1056(c)(6) (29 1U.8.C. 725(c)6)—

(A) by striking “612(a}(21)” and inserting “612(a)(20)";

(B) by striking “Individual with” and inserting “Individ-
uals with”; and

(C) by striking “(as amended by section 101 of the

Individuals with Disabilities Education Act Amendments

of 1997; Public Law 105-17)"

(4) in section 302(H(1)XDG) (29 U.8.C. 772 (E)(1XDXii)),
by striking “(as amended by section 101 of the Individuals
with Disabilities Education Act Amendments of 1997 (Public
Law 106-17))";

(5) in section 303(c)(6) (29 U.S.C. T73(c)(6))—

(A) by striking “682(a)” and inserting “671"; and
(B) by striking “(as added by section 101 of the Individ-

uals with Disabilities Education Act Amendments of 1997,

Public Law 105-17)"; and

(6) in section 303(c)(4)(AXii) (29 U.S.C. T73(c)4)(Aii)), by
striking “682(a) of the Individuals with Disabilities Education
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42 USC

290bb—26.

42 USC

290bb-25.

Act (as added by section 101 of the Individuals with Disabilities

Education Act Amendments of 1997; Public Law 105-17)" and

inserting “671 of the Individuals with Disabilities Education

Act”,

(i) PusBLic HEALTH SERVICE ACT.—The Public Health Service
Act (42 U.8.C. 201 et seq.) is amended—

(1) in section 399A(D (42 U.8.C. 280d4(f), by striking “part

H” and inserting “part C”;

(2) in section 399(n)(3) (42 U.S.C. 280c—6(n)(3)), by striking
“part H” and inserting “part C”;
(3) in section 399A )(8) (42 U.8.C. 280d(b)(8)), by striking

“part 1" and inserting “part C”;

(4) in section 562((%(3 (B) (42 U.8.C. 290ff-1(d)(8)(B)), by
striking “and H” and inserting “and C”; and
(5) in section 563(d)(2) (42 U.8.C. D90ff- 2(d)(2)), by striking

“602(a)(19)” and inserting “602”.

(j) SociAL SECURITY ACT. —The Social Security Act (42 U.S.C.
301 et seq.) is amended—

(1) in section 1903(c) (42 U.S.C. 1396b{c)), by striking “part

H” and inserting “part C”; and

(2) in section 1915(c)(5)(C)(i) (42 U.8.C. 1396n{c)(5)C)Xi)),
by striking “(as defined in section 602(16) and (17) of the

Education of the Handicapped Act (20 U.S.C. 1401(186), (17))”

and ingerting “(as such terms are defined in section 602 of

'ﬂ% l?}Jdividuals with Disabilities Education Act (20 U.S.C.

(k) Domesrtic VOLUNTEER SERVICE ACT OF 1973.—Section
211(a) of the Domestic Volunteer Service Act of 1973 (42 U.S.C.
5011(a)) is amended—

(1) by striking “part H” and insert,mg “part C”; and
(2) by striking “1471” and inserting “1431”.

(I) HEaDp StaArT ACT.—The Head Start Act (42 U.S.C. 9831
et seq.) is amended—

(1) in section 640(a)(5)}(C)(iv) (42 U.S.C. 9836(a)(EXC)Gv)),

by striking “1445” and inserting “1444";

{2) in section 640(d) (42 U.S.C. 9835(d))—
by striking “U.S.C” and inserting “U.5.C.”; and
(B) by striking “1445” and inserting “1444”;
(3) in section 641(d)(3) (42 U.S.C. 9836(d)3)), by striking
“U.8.C 1431-1445" and inserting “U.S.C. 1431-1444"; and
(4) in section 642(c) (42 U.S.C. 9837(c)), by striking “1445”

and inserting “1444",

{m) NATIONAL AND COMMUNITY SERVICE ACT OF 1990.—Section
101(21)(B) of the National and Community Service Act of 1990
(42 U.8.C. 12511(21)(B)) is amended—

(1) by striking “602(a)(1)” and inserting “602”; and
(2) by striking “1401(a)(1)’ and inserting “1401",

(n) DEVELOPMENTAL DISABILITIES ASSISTANCE AND BILL OF
Riguts Acr or 2000.—The Developmental Disabilities Assistance
and Bill of Rights Act of 2000 (42 U.S.C. 15001 et seq.) is amended—

(1) in section 125(c)(B)G)() (42 U.B.C. 15025(e)}EX G,
by striking “subtitle C” and ingerting “part C”; an
(2) in section 154(a)(3)EXGINVI) (42 Us.C.
165064(a)3)E)EDN(VI))—
(A) by striking “682 or 683" and inserting “671 or
672"; and
(B) by striking “(20 U.8.C. 1482, 1483)”.
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(o) DisTrRICT OF COLUMBIA SCHOOL REFORM AcCT OF 1995.—
The District of Columbia School Reform Act of 1995 (Public Law
104-134) is amended—
(1) in section 2002(32)— 110 Stat.
(A) by striking “602(a}X1)" and inserting “602”; and 1321-107.
(B) by striking “1401(a)(1)” and inserting “1401”;
(2) in section 2202(19), by striking “Individuals With” and 110 Stat.
inserting “Individuals with”; and 1821-116.
(3) in section 2210— 110 Stat.
(A) in the heading for subsection (¢}, by striking “WiTH 1321-125.
DiSABILITIES” and inserting “wrrH DISABILITIES”; and
(B) in subsection (¢), by striking “Individuals- With”
and inserting “Individuals with”.

SEC. 308. COPYRIGHT.

Section 121 of title 17, United States Code, is amended—

(1) by redesignating subsection {c) as subsection (d);

(2) by ingerting after subsection (b) the following:

“(¢) Notwithstanding the provisions of section 106, it is not
an infringement of copyright for a publisher of print instructional
materials for use in elementary or secondary schools to create
and distribute to the National Instructional Materials Access Center
copies of the electronic files described in sections 612(a)(23)(C),
613(a)(6), and section 674(e) of the Individuals with Disabilities
Education Act that contain the contents of print instructional mate-
rials using the National Instructional Material Accessibility
Standard (as defined in section 674(e)(3) of that Act), if—

“(1) the inclusion of the contents of such print instructional
materials is required by any State educational agency or local
educational agency;

“(2) the publisher had the right to publish such print
instructional materials in print formats; and

“(3) such copies are used solely for reproduction or distribu-
tion of the contents of such print instructional materials in
specialized formats.”; and

(3) in subsection (d), as redesignated by this section—

(A) in paragraph (2), by striking “and” after the semi-
colon; and

(B) by striking paragraph (3) and inserting the fol-
lowing: :

“(8) ‘print instructional materials’ has the meaning given
under section 874(e)(3)(C) of the Individuals with Disabilities
Education Act; and

“(4) *specialized formats’ means—

“(A) braille, audio, or digital text which is exclusively
for use by blind or other persons with disabilities; and
“(B) with respect to print instructional materials,
includes large print formats when such materials are
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distributed excluswely for use by blind or other persons
with disabilities.”.

Approved December 3, 2004,

LEGISLATIVE HISTORY—H.R. 1350 (S. 1248):

HOUSE REPORTS: Nos. 108-77 (Comm, on Education and the Workforce) and
108779 (Comm, of Conference).
SENATE REPORTS: No. 108-185 accompanying 8. 1248 (Comm. on Health,
Education, Labor, and Pensions).
CONGRESSIONAL RECORD:
Vol. 149 (2003): ﬁpr. 30, considered and passed House.
Vol. 150 (2004): gy 13, conaidered and passed Senate, amended, in lieu of

9 Honse and Senate agreed to conference report.
WEEKLY (‘OMPILATION OF PRESIDENTIAL DOCUMENTS, Vol. 40 (2004);
Dec. 3, Presidential statement and remarks,

O
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1.0 PURPOSE

This policy establishes guidelines to protect information resources within the Department of
Health and Human Resources (DHHR). ;

2.0 SCOPE

This policy applies to all DHHR employees who have access to, store data in, retrieve data
from view, or otherwise make use of DHHR information resources.

3.0 APPLICABLE DOCUMENTS/MATERIAL

3.1

3.2

33
34
35
36
37
38
39
3.10

3.11

Revised 6/8/2012

In instances where state and federal laws and regulations are more restrictive than

DHHR IT policies, the more restrictive provisions will supersede.

DHHR IT Policy 0501 — Use of IT Resources
Appendix A ~ Employee Responsibilities

DHHR IT Policy 0510 — E-mail Guidelines and Requirements
DHHR IT Policy 0513 — Physical Security for IT Resources

DHHR IT Policy 0514 — Disaster Recovery

' DHHR IT Policy 0518 — Access Authorization and Modification

OMIS Operating Procedure (OP) — 12 — E-mail

. OMIS OP — 22 - Information Security Awareness Training

DHHR Emplovee and Vendor Confidentiality Statements

West Virginia Code — Section 49-7-1, Confidentiality of Records

West Virginia Computer Crime and Abuse Act — Section 61 -3C-21




4.0

3.12

3.13
3.14
3.15
3.16
3.17

3.18

3.19

3.20
3.21
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West Virginia Governors Office of Technology (WVGOT) Directive
State of West Virginia ITC Information Security Policy

DHHR Common Chapters Manual — Chapter 200, Confidentiality
DHHR Policy Memorandum 2104 — Progressive Discipline
DHHR Policy Memorandum 2108 — Employee Conduct

West Virginia Freedom of Information Act — WV Code, Chapter 298

Federal Computer Fraud and Abuse Act of 1996
US Ccde, Title 18, Chapter 47, Section 1030

Electronic Communications Privacy Act of 2000
US Code, Title 18, Chapter 119, Section 2511

West Virginia Records Management and Preservation of Essential Records Act,
WV Code, Chapter 5A, Article 8

Health Insurance Portability and Accountability Act (HIPAA) of 1996

West Virginia Records Retention and Disposal Schedule for Department of Health

RESPONSIBILITY/REQUIREMENTS

41

information Resources

411 Bureau Commissioners and their organizational equivalent(s) are responsible for
the protection of information resources under their jurisdiction and control.

4.1.2 Information resources will be used only for intended purposes as defined by the
Bureaus/Offices, will be consistent with applicable state and federal laws, and will
satisfy all mandated federal compliance requirements.

4.1.3 Al DHHR employees are accountable for their actions relating to information
resources.

4.1.31 Passwords must never be shared under any circumstances.
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43

4.4

4.5
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IT Information Security

4.1.4 The integrity of the data must be ensured (this includes its source, its destination,
and the processes applied to it). Changes to data must only be made in
authorized and acceptable ways.

4,15 Continuity of information resources supporting critical governmental services
must be ensured in the event of a disaster or business disruption.

416 Security requirements must be identified, documented, and addressed in all
phases of development or acquisition of information resources and satisfy all
mandated federal compliance requirements.

Owner, Custodian, and User Responsibilities

4.21 Owners, custodians, and users of information resources must be identified and
their responsibilities defined and documented (see Appendix A).

Classification of Information

4.3.1 Each owner or custodian of information will determine classification based on the
circumstances and the nature of the information.

432 The owner or custodian will determine the protective guidelines that apply for
each level of information. They include the following:

Access :

Distribution within the DHHR

Distribution outside the DHHR

Electronic distribution

Disposal/Destruction (see 3.15, 3.16, and 3.17)

RIS S

Resource Sharing

4.41 Information resources will be shared by all Bureaus/Offices within the DHHR in
accordance with applicable state and federal confidentiality laws.

442 The DHHR will enable and promote interoperability within the DHHR through
standardization, training, and the use of IT.

Managing Risks
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451 Under the direction of the Information Security Officer (ISO), periodic risk
analysis will be performed and documented.

452 Each Bureau/Office will maintain a cost effective business recovery plan that will
provide for prompt and effective continuation of critical missions in the event of a
disaster.

453 A regular review of the DHHR's information security program will be performed at
least every two years by an individual(s) independent of the ISO and designated
by the Chief Technology Officer (CTO).

46  Employee/Contractor Practices

4.6.1 Bureaus/Offices will use confidentiality agreements to document the acceptance
of agency information security requirements.

47  Security Awareness and Training

471 The DHHR will provide ongoing information resources security awareness
education for all users.

4.7.2 All employees accessing a mission critical application must receive appropriate
training for using that application.

4.8  Enforcement Authority

4.8.1 The ISO is the person designated by the CTO to monitor and provide initial
enforcement of DHHR's information security program and IT policies.

4.8.2 The Information Security Liaisons (ISL) are employees assigned by the Bureau
Commissioners and/or Office Directors to assist the ISO in the protection of
information resources.

483 The OIG (Office of the Inspector General) is the authority who investigates
reported instances of departmental employee misconduct.

4.9 Violations and Disciplinary Action(s)

4.9.1 All suspected violations of this policy will be reported o a supervisor in the chain
of command above the employee.
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4,92 The supervisor or designee will review the facts and, if it is suspected that a
violation may have occurred, the matter will be referred to the Office Director,
Bureau Commissioner, or Community Services Manager (CSM) for appropriate
action.

4.9.3 As determined by the Office Director or the Bureau Commissioner, instances of
abuse or misconduct, depending on the circumstances, will be referred to either -
the I1SO or the OIG for further investigation.

494 Employees who willfully or knowingly violate or otherwise abuse the provisions of
this policy may be subject to (1) disciplinary action as outlined in DHHR Palicy
Memorandum 2104; or (2) criminal prosecution.

5.0 DEFINITIONS

51 Access — The ability to read, write, modify, or communicate data/information or
otherwise use any system resource.

5.2  Chief Technology Officer (CTO) — The director of OMIS and the person responsible for
all information resources within the DHHR. '

5.3  Confidential Information — All information not'in the public domain.

54  Control ~ A protective action, device, policy, procedure, technique or other measure that
reduces exposure.

5.5 Custodian_of an Information Resource — The unit or individual assigned to supply
services associated with particular data. (see Appendix A)

56  Employee — Individuals employed on a temporary of permanent basis by the DHHR; as
well as contractors, contractor's employees, volunteers, and individuals who are
determined by the Bureau /Office to be subject to this policy. For the purposes of this
policy, this also refers to anyone using a computer connected to the DHHR network.

57 Information Resources — A collection of manual and automated components, each
managing a specific data set or information resource.

58 Interoperability — The ability of a system to use the parts or equipment of another
system.
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IT Information Security

59  Mission Critical Information — Information defined by the DHHR to be critical to the
DHHR's function(s).

510 Owner of an Information Resource — The individual(s) having primary responsibility for
the creation and maintenance of the data content. (See Appendix A)

511 Office of Management Information Services (OMIS) — This office reports directly to the
DHHR Deputy Secretary for Administration and provides the leadership, innovation, and
services needed to achieve efficient and effective technology solutions to meet the
goals of the DHHR.

512 Secuwity Breach — An event resulting in unauthorized access, loss, disclosure,
modification, or destruction of information resources, whether accidental or deliberate.
(See Appendix A)

5.13 User of an Information Resource — The individual(s) who has been granted explicit
authorization to access the data by the owners. (See Appendix A)
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Attachment G: File Layout
EFT/CHECK FILE LAYOUT - 300 POSITIONS

01 BIRTH-TO-THREE-FILE.

05 PROVIDER-ID-NUMBER PICX(10) 10 1-10 UNIQUE PROVIDER-ID NUMBER
{Lefi-justify ~ Fill on Right with SPACES)

05 TOTAL-AMOUNT-CHECK PICO[B)VGS 10 11-20 TOTAL AMOUNT OF PAYMENT
(NUMBERIC) (Dollars and Cents)
(Right Justify-Fill on Left with ZEROES)

05 REMITTANCE-DATE  PIC 9(8) &  21-28 DATE FILE CREATED

(MMDDYYYY)

05 REMITTANCE-NUMBER PIC X(7) 7 30-35 REMITTANCE AND/OR
REFERENCE NUMBER

(Lett <justify — Fill on Right with SPACES)
36 PAYMENT METHOD INDICATOR
"= PRINTED CHECK
‘2= EFT
05 PAYMENT-COST-CENTER PIC X(1) 1 37 PAYEMNT "‘COST CENT' 1B CODE
CODE 1= DHMR COST CENTER
05 PROVIDER-NAME PIC X(28) 25 38-62 NAME OF PROVIDER
05 PROVIDER-ADDRESS-1 PIC X{25) 25 63-87 PROVIDER STREET ADDRESS-1
05 PROVIDER-ADDRESS-2 PIC X(35) 35 88-122 PROVIDER STREET ADDRESS-2

05 PROVIIDER-CITY-STATEPIC X{23) 23 128-145 PROVIDER ADDRESS-
CITY/STATE

05 RPOVIDER-ZIP-CODE  PIC X{(9) g 146-154 ZIP CODE {(8-DIGITS}
5-DIGIT ZIP CODE

05 PAYMENT-METHOD-IND PIC X{1)

(NUMERIC)
4-DIGIT ZIP CODE (OR
SPACES) '

Revised 6/8/2012
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RFQ No.

STATE OF WEST VIRGINIA
Purchasing Division

PURCHASING AFFIDAVIT

MANDATE: Under W. Va. Code §5A-3-10a, no contract or renewal of any contract may be awarded by the state or any
of its political subdivisions to any vendor or prospective vendor when the vendor or prospective vendor or a related party
to the vendor or prospective vendor is a debtor and: (1) the debt owed is an amount greater than one thousand dollars in
the aggregate; or (2) the debtor is in employer default.

EXCEPTION: The prohibition listed above does not apply where a vendor has contested any tax administered pursuant to
chapter eleven of the W. Va. Code, workers' compensation premium, permit fee or environmental fee or assessment and
the matter has not become final or where the vendor has entered into a payment plan or agreement and the vendor is not
in default of any of the provisions of such plan or agreement.

DEFINITIONS:

“Debt” means any assessment, premium, penalty, fine, tax or other amount of money owed to the state or any of its
political subdivisions because of a judgment, fine, permit violation, license assessment, defaulted workers’
compensation premium, penalty or other assessment presently delinquent or due and required to be paid to the state
or any of its political subdivisions, including any interest or additional penalties accrued thereon.

“Employer default” means having an outstanding balance or liability to the old fund or to the uninsured employers'
fund or being in policy default, as defined in W. Va. Code § 23-2¢-2, failure to maintain mandatory workers'
compensation coverage, or failure to fully meet its obligations as a workers' compensation self-insured employer. An
employer is not in employer default if it has entered into a repayment agreement with the Insurance Commissioner
and remains in compliance with the obligations under the repayment agreement.

“Related party” means a party, whether an individual, corporation, partnership, association, limited liability company
or any other form or business association or other entity whatsoever, related to any vendor by blood, marriage,
ownership or contract through which the party has a relationship of ownership or other interest with the vendor so that
the party will actually or by effect receive or control a portion of the benefit, profit or other consideration from
performance of a vendor contract with the party receiving an amount that meets or exceed five percent of the total
contract amount.

AFFIRMATION: By signing this form, the vendor’s authorized signer affirms and acknowledges under penalty of
law for false swearing (W. Va. Code §61-5-3) that neither vendor nor any related party owe a debt as defined
above and that neither vendor nor any related party are in employer default as defined above, unless the debt or
employer default is permitted under the exception above.

WITNESS THE FOLLOWING SIGNATURE:

Vendor's Name:

Authorized Signature; Date:

State of

County of , to-wit:

Taken, subscribed, and sworn to before me this ___ day of , 20 .

My Commission expires , 20

AFFIX SEAL HERE NOTARY PUBLIC

Purchasing Affidavit (Revised 07/01/2012)
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VENDOR PREFERENCE CERTIFICATE

Certification and application® is hereby made for Preference in accordance with West Virginia Code, §5A-3-37. (Does not apply to
construction contracts). West Virginia Code, §5A-3-37, provides an opportunity for qualifying vendors to request (at the time of bid)
preference for their residency status. Such preference is an evaluation method only and will be applied only to the cost bid in
accordance with the West Virginia Code. This certificate for application is to be used to request such preference. The Purchasing
Division will make the determination of the Resident Vendor Preference, if applicable. '

1. Application is made for 2.5% resident vendor preference for the reason checked:

Bidder is an individual resident vendor and has resided continuously in West Virginia for four (4) years immediately preced-
ing the date of this certification; or,

Bidder is a partnership, association or corporation resident vendor and has maintained its headquarters or principal place of
business continuously in West Virginia for four (4) years immediately preceding the date of this certification; or 80% of the
ownership interest of Bidder is held by another individual, partnership, association or corporation resident vendor who has
maintained its headquarters or principal place of business continuously in West Virginia for four (4) years immediately
preceding the date of this certification; or,

Bidderis a nonresident vendor which has an affiliate or subsidiary which employs a minimum of one hundred state residents
and which has maintained its headquarters or principal place of business within West Virginia continuously for the four (4)
years immediately preceding the date of this certification; or,

2 Application is made for 2.5% resident vendor preference for the reason checked:

Bidder is a resident vendor who certifies that, during the life of the contract, on average at least 75% of the employees
working on the project being bid are residents of West Virginia who have resided in the state continuously for the two years
immediately preceding submission of this bid; or,

3. Application is made for 2.5% resident vendor preference for the reason checked:

Bidder is a nonresident vendor employing a minimum of one hundred state residents or is a nonresident vendor with an
affiliate or subsidiary which maintains its headquarters or principal place of business within West Virginia employing a
minimum of one hundred state residents who certifies that, during the life of the contract, on average at least 75% of the
employees or Bidder's affiliate’s or subsidiary’s employees are residents of West Virginia who have resided in the state
continuously for the two years immediately preceding submission of this bid; or,

4, Application is made for 5% resident vendor preference for the reason checked:
Bidder meets either the requirement of both subdivisions (1) and (2) or subdivision (1) and (3) as stated above; or,

5. Application is made for 3.5% resident vendor preference who is a veteran for the reason checked:

Bidder is an individual resident vendor who is a veteran of the United States armed forces, the reserves or the National Guard
and has resided in West Virginia continuously for the four years immediately preceding the date on which the bid is
submitted; or,

6. Application is made for 3.5% resident vendor preference who is a veteran for the reason checked:

Bidder is a resident vendor who is a veteran of the United States armed forces, the reserves or the National Guard, if, for
purposes of producing or distributing the commodities or completing the project which is the subject of the vendor's bid and
continuously over the entire term of the project, on average at least seventy-five percent of the vendor's employees are
residents of West Virginia who have resided in the state continuously for the two immediately preceding years.

7. Application is made for preference as a non-resident small, women- and minority-owned business, in accor-
dance with West Virginia Code §5A-3-59 and West Virginia Code of State Rules.

Bidder has been or expects to be approved prior to contract award by the Purchasing Division as a certified small, women-
and minority-owned business.

Bidder understands if the Secretary of Revenue determines that a Bidder receiving preference has failed to continue to meet the
requirements for such preference, the Secretary may order the Director of Purchasing to: (a) reject the bid; or (b) assess a penalty
against such Bidder in an amount not to exceed 5% of the bid amount and that such penalty will be paid to the contracting agency
or deducted from any unpaid balance on the contract or purchase order.

By submission of this certificate, Bidder agrees to disclose any reasonably requested information to the Purchasing Division and
authorizes the Department of Revenue to disclose to the Director of Purchasing appropriate information verifying that Bidder has paid
the required business taxes, provided that such information does not contain the amounts of taxes pald nor any other information
deemed by the Tax Commissioner to be confidential.

Under penalty of law for false swearing (West Virginia Code, §61-5-3), Bidder hereby certifies that this certificate is true
and accurate in all respects; and that if a contract is issued to Bidder and if anything contained within this certificate
changes during the term of the contract, Bidder will notify the Purchasing Division in writing immediately.

Bidder: Signed:

Date: Title:
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WV-96 AGREEMENT ADDENDUM
Rev. 9/11

In the event of conflict between this addendum and the agreement, this addendum shall control:

1. DISPUTES - Any references in the agreement to arbitration or to the jurisdiction of any court are hercby deleted. Disputes arising out of the
agreement shall be presented to the West Virginia Court of Claims.

2. HOLD HARMLESS - Any provision requiring the Agency to indemnify or hold harmless any party is hereby deleted in its entirety.

3. GOVERNING LAW - The agreement shall be governed by the laws of the State of West Virginia. This provision replaces any references to any
other State’s governing law.

4. TAXES - Provisions in the agreement requiring the Agencz‘f{ to pag taxes are deleted. As a State entity, the Agency is exempt from Federal, State,
and Tocal taxes and will not pay taxes for any Vendor including individuals, nor will the Agency file any tax returns or reports on behalf of Vendor

or any other party.

PAYMENT - Any references to prepayment are deleted. Payment will be in arrears.

INTEREST - Any provision for interest or charges on latc payments is deleted. The Agency has no statutory authority to pay interest or late fees.

NO WAIVER - Any language in the agreement requiring the Agency to waive any rights, claims or defenses is hereby deleted.

o N o

FISCAL YEAR FUNDING - Service performed under the agreement may be continued in succeeding fiscal years for the term of the agreement,
contingent upon funds being appropriated by the Legislature or otherwise geing available for this service. In tﬁe event funds are not appropriated
or otherwise available for this service, the agreement shall terminate without penalty on June 30. After that date, the agreement becomes of no effect
and is null and void. However, the Agency agrees to use its best efforts to have the amounts contemplated under the agreement included in its
budget. Non-appropriation or non-funding shall not be considered an event of default.

9. STATUTE OF LIMITATION - Any clauses limiting the time in which the Agency may bring suit against the Vendor, lessor, individual, or any
other party are deleted.

10. SIMILAR SERVICES - Any provisions limiting the Agency's right to obtain similar services or equipment in the event of default or non-funding
during the term of the agreement are hereby deleted.

11. FEES OR COSTS-The A%
Any other provision is inva

ency recognizes an obligation to pay attorney’s fees or costs only when assessed by a court of competent jurisdiction.

id and considered null and void.

12.  ASSIGNMENT - Notwithstanding any clause to the contrary, the Agency reserves the right to assign the agreement to another State of West
Virginia agency, board or commission upon thirty (30) days written notice to the Vendor and Vendor shall obtain the written consent of Agency
prior to assigning the agreement.

13. LIMITATION OF LIABILITY - The Agency, as a State entity, cannot agree to assume the potential liabilit{ of a Vendor. Accordingly, an
Erov;smn Timiting the Vendor's liability for direct damages to a certain dollar amount or to the amount of the agreement is hereby deleted.
imitations on special, incidental or consequential damages are acceptable. In addition, any limitation is null and void to the extent that it precludes
any action for injury to persons or for damages to personal property.

14. RIGHT TO TERMINATE - Agency shall have the ri %ht to terminate the agreement upon thirty (30) days written notice to Vendor. Agency agrees
1o pay Vendor for services rendered or goods received prior to the effective date of termination.

15. TERMINATION CHARGES - Any provision requiring the‘A%ency tcvaay a fixed amount or liquidated damages upon termination of the
agreement is hereby deleted. The Agency may only agree to reimburse a endor for actual costs incurred or losses sustained during the current
1scal year due to wrongful termination by the Agency prior to the end of any current agreement term.

16. RENEWAL - Any reference to automatic renewal is deleted. The agreement may be renewed only upon mutual written agreement of the parties.

17. INSURANCE - Any f%qvision requiring the Agency to purchase insurance for Vendor’s fproperty is deleted. The State of West Virginia is insured
through the Board of Risk and Insurance Management, and will provide a certificate of property insurance upon request.

18. RIGHT TO NOTICE - Any provision for repossession of equipment without notice is hereby deleted. However, the Agency does recognize a
right of repossession with notice.

19. ACCELERATION - Any reference to acceleration of payments in the event of default or non-funding is hereby deleted.

20. CONFIDENTIALITY -Any provision regarding confidentiality of the terms and conditions of the agreement is hereby deleted. State contracts
are public records under the West Virginia Freedom of Information Act.

21. AMENDMENTS - All amendments, modifications, alterations or changes to the agreement shall be in writing and siFncd by both parties, No
amendment, modification, alteration or change may be made to this addendum without the express written approval of the Purchasing Division
and the Attorney General.

ACCEPTED BY:

STATE OF WEST VIRGINIA VENDOR
Spending Unit: Company Name:
Signed: Signed:

Title: Title:

Date: Date:
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E/V-‘)igfs] ) AGREEMENT ADDENDUM FOR SOFTWARE
Ev.

In the event of conflict between this addendum and the agreement, this addendum shall control:

1. DISPUTES - Any references in the agreement to arbitration or to the jurisdiction of any court are hereby deleted. Disputes arising out of the
agreement shall be presented to the West Virginia Court of Claims.

2. HOLD HARMLESS - Any provision requiring the Agency to indemnify or hold harmless any party is hereby deleted in its entirety.

3. GOVERNING LAW - The agreement shall be governed by the laws of the State of West Virginia. This provision replaces any references to any
other State’s governing law.

4. TAXES - Provisions in the agreement requiring the Agency to pay taxes are deleted. As a State entity, the Agency is exempt from Federal, State,
and iocalﬁaxcs and will not pay taxes for any Vendor including individuals, nor will the Agency file any tax returns or reports on behalf of Vendor
or any other party.

5 PAYMENT - Any references to prepayment are deleted. Fees for software licenses, subscriptions, or maintenance are payable annually in advance.
Payment for services will be in arrears.

6. INTEREST - Any provision for interest or charges on late payments is deleted. The Agency has no statutory authority to pay interest or late fees.

7 NO WAIVER - Any language in the agreement requiring the Agency to waive any rights, claims or defenses is hereby deleted.

8. FISCAL YEAR FUNDING - Service performed under the agreement may be continued in succeeding fiscal Lﬁears for the term of the agreement,
contingent upon funds being appropriated by the Legislature or otherwise geing available for this service. In the event funds are not appropriated
or otherwise available for this service, the agreement shall terminate without penalty on June 30. After that date, the agreement becomes of no effect
and is null and void. However, the Agency agrees to use its best efforts to have the amounts contemplated under the agreement included in its
budget. Non-appropriation or non-funding shall not be considered an event of default.

9.  STATUTE OF LIMITATION - Any clauses limiting the time in which the Agency may bring suit against the Vendor, lessor, individual, or any
other party are deleted.

10. SIMILAR SERVICES - Any provisions limiting the Agency's right to obtain similar services or equipment in the event of default or non-funding
during the term of the agreement are hereby deleted.

11. FEES OR COSTS - The Agency recognizes an obligation to pay attorney’s fees or costs only when assessed by a court of competent jurisdiction.
Any other provision is invalid and considered null and void.

12.  ASSIGNMENT - Notwithstanding any clause to the contrary, the Agency reserves the right to assign the agreement to another State of West
Virginia agency, board or commission upon thirty (30) days written notice to the Vendor and Vendor shall obtain the written consent of Agency
prior to assigning the agreement.

13. LIMITATION OF LIABILITY - The Agency, as a State entity, cannot agree to assume the potential liabilitef of a Vendor. Accordin%‘ly, any
provision in the agreement limiting the Vendor's liability for direct damages is hereb deleted. Vendor’s liability under the agreement shall not
exceed three times the total value of the agreement. Limitations on special, incidental or consequential damages are acceptable. In addition, any
limitation is null and void to the extent that it precludes any action for injury to persons or for damages to personal property.

14, RIGHT TO TERMINATE - Agency shall have the right to terminate the agreement upon thirty (30) days written notice to Vendor. Agency agrees
to fan Vendor for services rendered or goods received prior to the effective date of termination. In such event, Agency will not be entitled to a
refund of any software license, subscription or maintenance fees paid.

15. TERMINATION CHARGES - Any provision requiring the Agency to pay a fixed amount or liquidated damages upon termination of the
agreement is hereby delcted. The Agency may only agree to reimburse a Vendor for actual costs incurred or losses sustained during the current
fiscal year due to wrongful termination by the Agency prior to the end of any current agreement term.

16. RENEWAL - Any reference to automatic renewal is deleted. The agreement may be renewed only upon mutual written agreement of the parties.

17. INSURANCE - Any %pvision requiring the Agency to purchase insurance for Vendor’s property is deleted. The State of West Virginia is insured
through the Board of Risk and Insurance Management, and will provide a certificate of property insurance upon request.

18. RIGHT TO NOTICE - Any provision for repossession of equipment without notice is hereby deleted. However, the Agency does recognize a
right of repossession with notice.

19. ACCELERATION - Any reference to acceleration of payments in the event of default or non-funding is hereby deleted.

20. CONFIDENTIALITY -Any provision regarding confidentiality of the terms and conditions of the agreement is hereby deleted. State contracts
are public records under the West Virginia Freedom of Information Act.

21. AMENDMENTS - All amendments, modifications, alterations or changes to the agreement shall be in writing and signed by both parties. No
amendment, modification, alteration or change may be made to this addendum without the express written approval of the Purchasing Division
and the Attorney General.

ACCEPTED BY:

STATE OF WEST VIRGINIA YENDOR
Spending Unit: Company Name:
Signed: Signed:

Title: Title:

Date: Date:
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ATTACHMENT
PURCHASE ORDER NO. MCH14027

This agreement constitutes the entire agreement between the parties, and there are no
other terms and conditions applicable to the licenses granted hereunder.

Agreed
Signature Date Signature Date
Title Title

Company Name Agency/Division
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CERTIFICATION AND SIGNATURE PAGE

By signing below, I certify that I have reviewed this Solicitation in its entirety; understand the requirements,
terms and conditions, and other information contained herein; that I am submitting this bid or proposal for
review and consideration; that ] am authorized by the bidder to execute this bid or any documents related
thereto on bidder’s behalf: that I am authorized to bind the bidder in a contractual relationship; and that to the
best of myknowledge, the bidder has properly registered with any State agency that may require

registration.

(Company)

{Authorized Signature)

(Representative Name, Title)

(Phone Number) (Fax Number)

(Date)

Revised 10/02/2013
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ADDENDUM ACKNOWLEDGEMENT FORM
LICITATION NO.: MCH14027

Instructions: Please acknowledge receipt of all addenda issued with this solicitation by completing this
addendum acknowledgment form. Check the box next to each addendum received and sign below.
Failure to acknowledge addenda may result in bid disqualification.

Acknowledgment: 1hereby acknowledge receipt of the following addenda and have made the
necessary revisions to my proposal, plans and/or specification, etc.

Addendum Numbers Received:
(Check the box next to each addendum received)

(] Addendum No. 1 [ ]| Addendum No.6
[ ] Addendum No.2 [ )| Addendum No.7
[] Addendum No.3 [ I Addendum No. 8
[D Addendum No. 4 D Addendum No. 9

|D Addendum No. 5 [D Addendum No. 10

I understand that failure to confirm the receipt of addenda may be cause for rejection of this bid. 1
further understand that any verbal representation made or assumed to be made during any oral
discussion held between Vendor’s representatives and any state personnel is not binding. Only the
information issued in writing and added to the specifications by an official addendum is binding.

Company

Authorized Signature

Date

NOTE: This addendum acknowledgement should be submitted with the bid to expedite document processing.

Revised 10/02/2013



