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Extended Description :
CLASS 591 - DOUBLE DRUM VIERATORY ROLLER/COMPACTOR
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[ADDITIONAL INFORMAITOMN-: =

ADDENDUM NO. 1 EXTEND BID OPENING AND RESPONSES TO VENDOR QUESTIONS ATTACHED.

The West Virginia Purchasing Division is soliciting bids
On behalf of the West Virginia Division of Highways, Department of Transportation
to establish an open-end contract for a Double Drum Vibratory Roller/Compactor. Mower

[iINVOICE. TO SHIP 70
DIVISION OF HIGHWAYS DIVISION OF HIGHWAYS
EQUIPMENT DIVISION RT 33 EQUIPMENT DIVISION
83 BRUSHY FORK RD CROSSING 33 BRUSHY FORK RD CROSSING
BUCKHANNOCN WV26201 BUCKHANNON WV 26201
Us us
Line Comm Ln Desc Qty Unit lssue Unit Price Total Price
1 CLASS 591 - DOUBLE DRUM 10.00000 EA L EY o 5215 U™
VIBRATORY ROLLER/COMPACTOR 5 ,Sb‘l ) S thd
Comm Code Manufacturer Specification Model #
24101723
Cﬁ‘tﬁ.a,q:mn«. Doue,n.e Davwm o\a\-\-ﬁ.ﬂ- CHadin
Extended Description :
CLASS 591 - DOUBLE DRUM VIBRATORY ROLLER/COMPACTOR
[SCHEDULE OF £VENTS T Wik
Line Event Event Date
1 Mandatory Pre-Bid 10:30 am 2015-08-26
2 Technical Questions due 2015-09-02

Page: 2
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ADDENDUM NO. 1 - VENDOR QUESTI
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ADDITIONAL TERMS AND CONDITIONS

See attached document(s) for additional Terms and Conditions




SCLICITATION NUMBER: CRFQ — DCT1660000015
Addendum Number: 1

The purpose of this addendum is to modify the solicitation identified as CRFQ DOT1600000015
(“Solicitation™) to reflect the change(s) identified and described below.

Applicable Addendum Category:
[X]  Modify bid opening date and time
[ 1 Modify specifications of product or service being sought
[X]  Attachment of vendor questions and responses
[X]  Attachment of pre-bid sign-in sheet
[ 1 Correction of error

[ ] Other

Description of Modification to Selicitation:
1. Responses to vendor questions attached.
2. Pre-bid sign in sheets attached.

3. The bid opening has moved from 09/16/2015 to 09/22/2015.

Additionzl Documentation: Documentation related to this Addendum (if any) has been included herewith as
Attachment A and is specifically incorporated herein by reference.

Terms and Conditions:
1. All provisions of the Solicitation and other addenda not modified herein shall remain in full force and

effect.

2. Vendor should acknowledge receipt of all addenda issued for this Solicitation by completing an
Addendum Acknowledgment, a copy of which is included herewith. Failure to acknowledge addenda
may result in bid disqualification. The addendum acknowledgement should be submitted with the bid to
expedite document processing.
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ADDENDUM FOR PRE-BID
CRFEG 0803 DOT1520000015
CLASS 591 DOUBLE DRUivi ViBRATORY ROLLER/CORPACTOR
The original language in coniract will be listed first wits: question and ans'war to follow below,
3,1.1.2 Unit weight shall be minimum 5700 gounds,
Question 1: Qur weight is 5511 pounds, will you accept?

finswer: 'Yes, we will revise this to read: 3.2.1.2 Unit weight shall be minimum 5500 pounds.

3.1.1.5 Roller(s) shall be equipped with ROPS and Level 1 FOPS canopy.
Question: Could we get a little more of an explanation as what this is and what is meant by Leve] 1?

Arswer: Level 1 protection is designed to protect against falling bricks, toals etc...

3.1.2 Vandalism Packizge
Question: What is meant by this?
Aaswer: Your manufacturer's standard vandalism package is what we require.

3.1.3.1 Engine shall be manufacturers water/air cooled diesel powered and shall provide a minimum of
28 horsepower and sufficient torque to operate machine and hydraulic system at maximum efficiency.

Question: 2 vendors are asking: Ours is 25 horsepower, will you accept?

Ansvrer: Yes, we will revise engine horsepower, this shal! now read: 3.1.3.1 Engine shall be
manufacturers water/air cooled dieset powered and shall provide a minimum of 25 horsepower and
sufficient torque to operate machine and hydraulic system at maximum efficiency.

Qu2stion: Is this a Tier 4 final engine?

Ansvrer: Yes, we will add this to spec. under 3.1.3.7 Engine shall be Tier 4 Final compliant.
6.1 Delivery of pilot model is 45 working days

Question # 5: Can you change this to read 90 working days?

Answer: Yes, we will extend pilot to 90 vrorlting days.

Question # 2: We would like this changed to 120 working days?

Ansvrer: No, we will extend to 90 working days.
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ADDENDUM ACKNOWLEDGEMENT FORM
SOLICITATION NO.: CRFQ DOT1600000015

Instructions: Please acknowledge receipt of all addenda issued with this solicitation by
completing this addendum acknowledgment form. Check the box next to each addendum
received and sign below. Failure to acknowledge addenda may result in bid disqualification.

Acknowledgment: I hereby acknowledge receipt of the following addenda and have made the

necessary revisions to my proposal, plans and/or specification, etc.

Addendum Numbers Received:
{Check the box next to each addendum received)

M Addendum No. 1 [ ] Addendum No.6
[[:ll Addendum No. 2 D] Addendum No. 7
[D] Addendum No. 3 ||:|] Addendum No. 8
| | Addendum No. 4 [} AddendumNo.9
D Addendum No. 5 DI Addendum No. 10

T understand that failure to confirm the receipt of addenda may be cause for rejection of this bid.
I further understand that any verbal representation made or assumed to be made during any oral
discussion held between Vendor’s representatives and any state personnel is not binding. Only
the information issued in writing and added to the specifications by an official addendum is
binding.

C=x. Wwiken YN Aacia el G.

25 O

Authorized Signature

4 /33 /15

Date

NOTE: This addendum acknowledgement should be submitted with the bid to expedite
document processing,

Revised 04/13/2015



INSTRUCTIONS TO VENDORS SUBMITTING BIDS

1. REVIEW DOCUMENTS THOROUGHLY: The attached documents contain a solicitation
for bids. Please read these instructions and all documents attached in their entirety. These
instructions provide critical information about requitements that if overlooked could lead to
disqualification of a Vendor’s bid. All bids must be submitted in accordance with the
provisions contained in these instructions and the Solicitation. Failure to do so may resuit in
disqualification of Vendor’s bid.

2. MANDATORY TERMS: The Solicitation may contain mandatory provisions identified by

the use of the words “must,” “will,” and “shall.” Failure to comply with a mandatory term in
the Solicitation will result in bid disqualification.

3. PREBID MEETING: The item jdentified below shall apply to this Solicitation.
[J A pre-bid meeting will not be held prior to bid opening.

[0 A NON-MANDATORY PRE-BID meeting will be held at the following place and
time:

A MANDATORY PRE-BID meeting will be held at the following place and time:

August 26, 2015 at 10:30 am
WV division of Highways
Equipment Division

83 Brushy Fork Rd Crossing
Buckhannon, WV 26201

All Vendors submitting a bid must attend the mandatory pre-bid meeting. Failure to attend
the mandatory pre-bid meeting shall result in disqualification of the Vendor’s bid. No one
person attending the pre-bid meeting may represent more than one Vendor.

An attendance sheet provided at the pre-bid meeting shall serve as the official document
verifying attendance. The State will not accept any other form of proof or documentation to
verify attendance. Any person attending the pre-bid meeting on behalf of a Vendor must list
on the attendance sheet his or her name and the name of the Vendor he or she is representing.
Additionally, the person attending the pre-bid meeting should include the Vendor’s E-Mail
address, phone number, and Fax number on the attendance sheet. It is the Vendor’s
responsibility to Iocate the attendance sheet and provide the required information. Failure to
complete the attendance sheet as required may result in disqualification of Vendor’s bid.

Revised 04/13/2015



All Vendors should arrive prior to the starting time for the pre-bid. Vendors who arrive after
the starting time but prior to the end of the pre-bid will be permitted to sign in, but are
charged with knowing all matters discussed at the pre-bid.

Questions submitted at least five business days prior to a scheduled pre-bid will be discussed
at the pre-bid meeting if possible. Any discussions or answers to questions at the pre-bid
meeting are preliminary in nature and are non-binding. Official and binding answers to
questions will be published in a written addendum to the Solicitation prior to bid opening.

4, VENDOR QUESTION DEADLINE: Vendors may submit questions relating to this
Solicitation to the Purchasing Division. Questions must be submitted in writing. All
questions must be submitted on or before the date listed below and to the address listed
below in order to be considered. A written response will be published in a Solicitation
addendum if a response is possible and appropriate. Non-written discussions, conversations,
or questions and answers regarding this Solicitation are preliminary in nature and are non-
binding. Submitted e-mails should have solicitation number in the subject line.

Question Submission Deadline: September 2, 2015

Submit Questions to: Sheila L. Hannah

2019 Washington Street, East

Charleston, WV 25305

Fax: (304) 558-4115 (Vendors should not use this fax number for bid submission)

Email: sheila.|.hannah@wv.gov

5. VERBAL COMMUNICATION: Any verbal communication between the Vendor and any
State personnel is not binding, including verbal communication at the mandatory pre-bid
conference. Only information issued in writing and added to the Solicitation by an official
written addendum by the Purchasing Division is binding.

6. BID SUBMISSION: All bids must be submitted electronically through wvOASIS or signed
and delivered by the Vendor to the Purchasing Division at the address listed below on or
before the date and time of the bid opening. Any bid received by the Purchasing Division
staff is considered to be in the possession of the Purchasing Division and will not be returned
for any reason. The Purchasing Division will not accept bids, modification of bids, or
addendum acknowledgment forms via e-mail. Acceptable delivery methods include
electronic submission via wvQASIS, hand delivery, delivery by courier, or facsimile. The bid
delivery address is:

Department of Administration, Purchasing Division

2019 Washington Street East
Charleston, WV 25305-0130

Revised 04/13/2015



A bid that is not submitted electronically through wvOASIS should contain the information
listed below on the face of the envelope or the bid may be rejected by the Purchasing
Division.:

SEALED BID:

BUYER: Shellal.Hannah

SOLICITATION NO.: CRFG DOT1600000015
BID OPENING DATE: September 16, 2015
BID OPENING TIME: 1:30 PM, EST

FAX NUMBER: 304.558-3970

In the event that Vendor is responding to a request for proposal, and choses to respond in a
manner other than by electronic submission through wvOASIS, the Vendor shall submit one
original technical and one original cost proposal plus convenience copies of each to
the Purchasing Division at the address shown above. Additionally, if Vendor does not submit
its bid through wvOASIS, the Vendor should identify the bid type as either a technical or
cost proposal on the face of each bid envelope submitted in response to a request for proposal
as follows:

BID TYPE: (This only applies to CRFP)

[[] Technical
[] Cost

7. BID OPENING: Bids submitted in response to this Solicitation will be opened at the
location identified below on the date and time listed below. Delivery of a bid after the bid
opening date and time will result in bid disqualification. For purposes of this Solicitation, a
bid is considered delivered when confirmation of delivery is provided by wvOASIS (in the
case of electronic submission) or when the bid is time stamped by the official Purchasing
Division time clock (in the case of hand delivery).

Bid Opening Date and Time: September 16, 2015 1:30 PM EST

Bid Opening Location: Department of Administration, Purchasing Division
2019 Washington Street East

Charleston, WV 25305-0130

8. ADDENDUM ACKNOWLEDGEMENT: Changes or revisions to this Solicitation will be
made by an official written addendum issued by the Purchasing Division. Vendor should
acknowledge receipt of all addenda issued with this Solicitation by completing an Addendum
Acknowledgment Form, a copy of which is included herewith. Failure to acknowledge
addenda may result in bid disqualification. The addendum acknowledgement should be
submitted with the bid to expedite document processing.

Revised 04/13/2015



10.

11.

12.

13.

14.

15.

16.

BID FORMATTING: Vendor should type or electronically enter the information onto its
bid to prevent errors in the evaluation. Failure to type or electronically enter the information
may resuit in bid disqualification.

ALTERNATES: Any model, brand, or specification listed in this Solicitation establishes
the acceptable level of quality only and is not intended to reflect a preference for, or in any
way favor, a particular brand or vendor. Vendors may bid alternates to a listed model or
brand provided that the alternate is at least equal to the model or brand and complies with the
required specifications. The equality of any alternate being bid shall be determined by the
State at its sole discretion. Any Vendor bidding an alternate model or brand should clearly
identify the alternate items in its bid and should include manufacturer’s specifications,
industry literature, and/or any other relevant documentation demonstrating the equality of the
alternate items. Failure to provide information for alternate items may be grounds for
rejection of a Vendor’s bid.

EXCEPTIONS AND CLARIFICATIONS: The Selicitation contains the specifications that
shall form the basis of a contractual agreement. Vendor shall clearly mark any exceptions,
clarifications, or other proposed modifications in its bid. Exceptions to, clarifications of, or
modifications of a requirement or term and condition of the Solicitation may result in bid
disqualification.

COMMUNICATION LIMITATIONS: In accordance with West Virginia Code of State
Rules §148-1-6.6, communication with the State of West Virginia or any of its employees
regarding this Solicitation during the solicitation, bid, evaluation or award periods, except
through the Purchasing Division, is strictly prohibited without prior Purchasing Division
approval. Purchasing Division approval for such communication is implied for all agency
delegated and exempt purchases.

REGISTRATION: Prior to Contract award, the apparent successful Vendor must be
properly registered with the West Virginia Purchasing Division and must have paid the $125
fee, if applicable.

UNIT PRICE: Unit prices shall prevail in cases of a discrepancy in the Vendor’s bid.

PREFERENCE: Vendor Preference may only be granted upon written request and only in
accordance with the West Virginia Code § 5A-3-37 and the West Virginia Code of State
Rules. A Vendor Preference Certificate form has been attached hereto to allow Vendor to
apply for the preference. Vendor’s failure to submit the Vendor Preference Certificate form
with its bid will result in denial of Vendor Preference. Vendor Preference does not apply to
construction projects.

SMALL, WOMEN-OWNED, OR MINORITY-OWNED BUSINESSES: For any
solicitations publicly advertised for bid, in accordance with West Virginia Code §5A-3-
37(a)(7) and W. Va. CSR § 148-22-9, any non-resident vendor certified as a small, women-
owned, or minority-owned business under W. Va. CSR § 148-22-9 shail be provided the

Revised 04/13/2015



same preference made available to any resident vendor. Any non-resident small, women-
owned, or minority-owned business must identify itself as such in writing, must submit that
writing to the Purchasing Division with its bid, and must be properly certified under W. Va.
CSR § 148-22-9 prior to contract award to receive the preferences made available to resident
vendors. Preference for a non-resident small, women-owned, or minority owned business
shall be applied in accordance with W. Va. CSR § 148-22-9.

17. WAIVER OF MINOR IRREGULARITIES: The Director reserves the right to waive
minor irregularities in bids or specifications in accordance with West Virginia Code of State
Rules § 148-1-4.6.

18. ELECTRONIC FILE ACCESS RESTRICTIONS: Vendor must ensure that its
submission in wvOASIS can be accessed by the Purchasing Division staff immediately upon
bid opening. The Purchasing Division will consider any file that cannot be immediately
opened and/or viewed at the time of the bid opening (such as, encrypted files, password
protected files, or incompatible files) to be blank or incomplete as context requires, and are
therefore unacceptable. A vendor will not be permitted to unencrypt files, remove password
protections, or resubmit documents after bid opening if those documents are required with
the bid.

Revised 04/13/2015



GENERAL TERMS AND CONDITIONS:

1. CONTRACTUAL AGREEMENT: Issuance of a Award Document signed by the
Purchasing Division Director, or his designee, and approved as to form by the Attorney
General’s office constitutes acceptance of this Contract made by and between the State of
West Virginia and the Vendor. Vendor’s signature on its bid signifies Vendor’s agreement to
be bound by and accept the terms and conditions contained in this Contract.

2. DEFINITIONS: As used in this Solicitation/Contract, the following terms shall have the
meanings attributed to them below. Additional definitions may be found in the specifications
included with this Solicitation/Contract.

2.1.

2.2,

2.3.

24,

2.5.

2.6.

2.7.

2.8.

“Agency” or “Agencies” means the agency, board, commission, or other entity of the
State of West Virginia that is identified on the first page of the Solicitation or any
other public entity seeking to procure goods or services under this Contract.

“Contract” means the binding agreement that is entered into between the State and
the Vendor to provide the goods or services requested in the Solicitation.

“Director” means the Director of the West Virginia Department of Administration,
Purchasing Division.

“Purchasing Division” means the West Virginia Department of Administration,
Purchasing Division.

“Award Document” means the document signed by the Agency and the Purchasing
Division, and approved as to form by the Attorney General, that identifies the Vendor
as the contract holder.

“Solicitation” means the official notice of an opportunity to supply the State with
goods or services that is published by the Purchasing Division.

“State” means the State of West Virginia and/or any of its agencies, commissions,
boards, etc. as context requires.

“Vendor” or “Vendors” means any entity submitting a bid in response to the
Solicitation, the entity that has been selected as the lowest responsible bidder, or the
entity that has been awarded the Contract as context requires.

Revised 04/13/2015



3. CONTRACT TERM; RENEWAL; EXTENSION: The term of this Contract shall be
determined in accordance with the category that has been identified as applicable to this
Contract below:

Term Contract
Initial Contract  Term: This Contract becomes effective  on
Award and extends for a period of 1
year(s).

Renewal Term: This Contract may be renewed upon the mutual written consent of
the Agency, and the Vendor, with approval of the Purchasing Division and the
Attorney General’s office (Attorney General approval is as to form only). Any
request for renewal should be submitted to the Purchasing Division thirty (30) days
prior to the expiration date of the initial contract term or appropriate renewal term. A
Contract renewal shall be in accordance with the terms and conditions of the original
contract. Renewal of this Contract is limited to 23 successive one (1)
year periods or multiple renewal periods of less than one year, provided that the
multiple renewal periods do not exceed 36 months in total. Automatic
rencwal of this Contract is prohibited. Notwithstanding the foregoing, Purchasing
Division approval is not required on agency delegated or exempt purchases. Attorney
General approval may be required for vendor terms and conditions.

Delivery Order Limitations: In the event that this contract permits delivery orders, a
delivery order may only be issued during the time this Contract is in effect. Any
delivery order issued within one year of the expiration of this Contract shall be
effective for one year from the date the delivery order is issued. No delivery order
may be extended beyond one year after this Contract has expired.

[] Fixed Period Contract: This Contract becomes effective upon Vendor’s receipt of the
notice to proceed and must be completed within days.

[[] Fixed Period Contract with Renewals: This Contract becomes effective upon Vendor’s
receipt of the notice to proceed and part of the Contract more fully described in the
attached specifications must be completed within days.
Upon completion, the vendor agrees that maintenance, monitoring, or warranty services
will be provided for one year thereafter with an additional successive
one year renewal petiods or multiple renewal periods of less than one year provided that
the multiple renewal periods do not exceed months in total.
Automatic renewal of this Contract is prohibited.

[ 1 One Time Purchase: The term of this Contract shall run from the issuance of the Award
Document until all of the goods contracted for have been delivered, but in no event will
this Contract extend for more than one fiscal year.

|:| Other: See attached.
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4. NOTICE TO PROCEED: Vendor shall begin performance of this Contract immediately
upon receiving notice to proceed unless otherwise instructed by the Agency. Unless
otherwise specified, the fully executed Award Document will be considered notice to
proceed.

S. QUANTITIES: The quantities required under this Contract shall be determined in
accordance with the category that has been identified as applicable to this Contract below.

Open End Contract: Quantities listed in this Solicitation are approximations only, based
on estimates supplied by the Agency. It is understood and agreed that the Contract shall
cover the quantities actually ordered for delivery during the term of the Contract, whether
more or less than the quantities shown.

[ ] Service: The scope of the service to be provided will be more clearly defined in the
specifications included herewith.

[[] Combined Service and Goods: The scope of the service and deliverable goods to be
provided will be more clearly defined in the specifications included herewith.

[] One Time Purchase: This Contract is for the purchase of a set quantity of goods that are
identified in the specifications included herewith. Once those items have been delivered,
no additional goods may be procured under this Contract without an appropriate change
order approved by the Vendor, Agency, Purchasing Division, and Attorney General’s
office.

6. PRICING: The pricing set forth herein is firm for the life of the Contract, unless specified
elsewhere within this Solicitation/Contract by the State. A Vendor’s inclusion of price
adjustment provisions in its bid, without an express authorization from the State in the
Solicitation to do so, may result in bid disqualification.

7. EMERGENCY PURCHASES: The Purchasing Division Director may authorize the
Agency to purchase goods or services in the open market that Vendor would otherwise
provide under this Contract if those goods or services are for immediate or expedited delivery
in an emergency. Emergencies shall include, but are not limited to, delays in transportation or
an unanticipated increase in the volume of work. An emergency purchase in the open market,
approved by the Purchasing Division Director, shall not constitute of breach of this Contract
and shall not entitle the Vendor to any form of compensation or damages. This provision
does not excuse the State from fulfilling its obligations under a One Time Purchase contract.

8. REQUIRED DOCUMENTS: All of the items checked below must be provided to the
Purchasing Division by the Vendor as specified below.
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[] BID BOND: All Vendors shall furnish a bid bond in the amount of five percent
{5%) of the total amount of the bid protecting the State of West Virginia. The bid
bond must be submitted with the bid.

[ ] PERFORMANCE BOND: The apparent successful Vendor shall provide a
performance bond in the amount of . The performance bond
must be received by the Purchasing Division prior to Contract award. On
construction contracts, the performance bond must be 100% of the Contract value.

[ ] LABOR/MATERIAL PAYMENT BOND: The apparent successful Vendor shall
provide a labor/material payment bond in the amount of 100% of the Contract value.
The labor/material payment bond must be delivered to the Purchasing Division prior
to Contract award.

In lieu of the Bid Bond, Performance Bond, and Labor/Material Payment Bond, the
Vendor may provide certified checks, cashier’s checks, or irrevocable letters of credit.
Any certified check, cashier’s check, or irrevocable letter of credit provided in lien of a
bond must be of the same amount and delivered on the same schedule as the bond it
replaces. A letter of credit submitted in lieu of a performance and labor/material payment
bond will only be allowed for projects under $100,000. Personal or business checks are
not acceptable.

: The apparent success endor shall provide a two

MAINTENANCE BOND: The app ful Vendor shall id (2)
year maintenance hond covering the roofing system. The maintenance bond must be
issued and delivered to the Purchasing Division prior to Contract award.

[ ] INSURANCE: The apparent successful Vendor shall furnish proof of the following
insurance prior to Contract award and shall list the state as a certificate holder:

[ ] Commercial General Liability Insurance: In the amount of
or more.

Builders Risk Insurance: In an amount equal to 100% of the amount of the
Contract.

OoOodon
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10.

11.

The apparent successful Vendor shall also fumish proof of any additional insurance
requirements contained in the specifications prior to Contract award regardless of
whether or not that insurance requirement is listed above.

[[] LICENSE(S) / CERTIFICATIONS / PERMITS: In addition to anything required
under the Section entitled Licensing, of the General Terms and Conditions, the
apparent successful Vendor shall furnish proof of the following licenses,
certifications, and/or permits prior to Contract award, in a form acceptable to the
Purchasing Division.

L]
[
[
L

The apparent successful Vendor shall also furnish proof of any additional licenses or
certifications contained in the specifications prior to Contract award regardless of
whether or not that requirement is listed above.

WORKERS’ COMPENSATION INSURANCE: The apparent successful Vendor shall
comply with laws relating to workers compensation, shall maintain workers® compensation
insurance when required, and shall furnish proof of workers® compensation insurance upon
request.

LITIGATION BOND: The Director reserves the right to require any Vendor that files a
protest of an award to submit a litigation bond in the amount equal to one percent of the
lowest bid submitted or $5,000, whichever is greater. The entire amount of the bond shall be
forfeited if the hearing officer determines that the protest was filed for frivolous or improper
purpose, including but not limited to, the purpose of harassing, causing unnecessary delay, or
needless expense for the Agency. All litigation bonds shall be made payable to the
Purchasing Division. In lieu of a bond, the protester may submit a cashier’s check or certified
check payable to the Purchasing Division. Cashier’s or certified checks will be deposited
with and held by the State Treasurer’s office. If it is determined that the protest has not been
filed for frivolous or improper purpose, the bond or deposit shall be returned in its entirety.

LIQUIDATED DAMAGES: Vendor shall pay liquidated damages in the amount of

for g
This clause shall in no way be considered exclusive and shall not limit the State or Agency’s

right to pursue any other availabie remedy.
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13.

14.

15.

16.

17.

18.

19.

20.

ACCEPTANCE/REJECTION: The State may accept or reject any bid in whole, or in part.
Vendor’s signature on its bid signifies acceptance of the terms and conditions contained in
the Solicitation and Vendor agrees to be bound by the terms of the Contract, as reflected in
the Award Document, upon receipt.

FUNDING: This Contract shall continue for the term stated herein, contingent upon funds
being appropriated by the Legislature or otherwise being made available. In the event funds
are not appropriated or otherwise made available, this Contract becomes void and of no
effect beginning on July 1 of the fiscal year for which funding has not been appropriated or
otherwise made available.

PAYMENT: Payment in advance is prohibited under this Contract. Payment may only be
made after the delivery and acceptance of goods or services. The Vendor shall submit
invoices, in arrears.

TAXES: The Vendor shall pay any applicable sales, use, personal property or any other
taxes arising out of this Contract and the transactions contemplated thereby. The State of
West Virginia is exempt from federal and state taxes and will not pay or reimburse such
taxes.

CANCELLATION: The Purchasing Division Director reserves the right to cancel this
Contract immediately upon written notice to the vendor if the materials or workmanship
supplied do not conform to the specifications contained in the Contract. The Purchasing
Division Director may also cancel any purchase or Contract upon 30 days written notice to
the Vendor in accordance with West Virginia Code of State Rules § 148-1-7.16.2.

TIME: Time is of the essence with regard to all matters of time and performance in this
Contract.

APPLICABLE LAW: This Contract is governed by and interpreted under West Virginia
law without giving effect to its choice of law principles. Any information provided in
specification manuals, or any other source, verbal or written, which contradicts or violates
the West Virginia Constitution, West Virginia Code or West Virginia Code of State Rules is
void and of no effect.

COMPLIANCE: Vendor shall comply with all applicable federal, state, and local laws,
regulations and ordinances. By submitting a bid, Vendor acknowledges that it has reviewed,
understands, and will comply with all applicable law.

PREVAILING WAGE: On any contract for the construction of a public improvement
whose cost at the time the contract is awarded will be paid with public money in an amount
greater than $500,000. Vendor and any subcontractors utilized by Vendor shall pay a rate or
rates of wages which shall not be less than the fair minimum rate or rates of wages
(prevailing wage), as established under West Virginia Code §§ 21-5A-1 et seq. Vendor shall
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22.

23.

24,

25.

26.

27,

28.

be responsible for ensuring compliance with prevailing wage requirements and determining
when prevailing wage requirements are applicable.

ARBITRATION: Any references made to arbitration contained in this Contract, Vendor’s
bid, or in any American Institute of Architects documents pertaining to this Contract are
hereby deleted, void, and of no effect.

MODIFICATIONS: This writing is the parties’ final expression of intent. Notwithstanding
anything contained in this Contract to the contrary, no modification of this Contract shall be
binding without mutual written consent of the Agency, and the Vendor, with approval of the
Purchasing Division and the Attorney General’s office (Attorney General approval is as to
form only). No Change shall be implemented by the Vendor until such time as the Vendor
receives an approved written change order from the Purchasing Division.

WAIVER: The failure of either party to insist upon a strict performance of any of the terms
or provision of this Contract, or to exercise any option, right, or remedy herein contained,
shall not be construed as a waiver or a relinquishment for the future of such term, provision,
option, right, or remedy, but the same shall continue in full force and effect. Any waiver must
be expressly stated in writing and signed by the waiving party.

SUBSEQUENT FORMS: The terms and conditions contained in this Contract shall
supersede any and all subsequent terms and conditions which may appear on any form
documents submitted by Vendor to the Agency or Purchasing Division such as price lists,
order forms, invoices, sales agreements, or maintenance agreements, and includes internet
websites or other electronic documents. Acceptance or use of Vendor’s forms does not
constitute acceptance of the terms and conditions contained thereon.

ASSIGNMENT: Neither this Contract nor any monies due, or to become due hereunder,
may be assigned by the Vendor without the express written consent of the Agency, the
Purchasing Division, the Aftorney General’s office (as to form only), and any other
government agency or office that may be required to approve such assignments.
Notwithstanding the foregoing, Purchasing Division approval may or may not be required on
certain agency delegated or exempt purchases.

WARRANTY: The Vendor expressly warrants that the goods and/or services covered by
this Contract will: (a) conform to the specifications, drawings, samples, or other description
furnished or specified by the Agency; (b) be merchantable and fit for the purpose intended;
and (c) be free from defect in material and workmanship.

STATE EMPLOYEES: State employees are not permitted to utilize this Contract for
personal use and the Vendor is prohibited from permitting or facilitating the same.

BANKRUPTCY: In the event the Vendor files for bankruptcy protection, the State of West
Virginia may deem this Contract null and void, and terminate this Contract without notice.
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30.

31.

CONFIDENTIALITY: The Vendor agrees that it will not disclose to anyone, directly or
indirectly, any such personally identifiable information or other confidential information
gained from the Agency, unless the individual who is the subject of the information consents
to the disclosure in writing or the disclosure is made pursuant to the Agency’s policies,
procedures, and rules. Vendor further agrees to comply with the Confidentiality Policies and
Information Security Accountability Requirements, set forth in
http://www.state.wv.ns/admin/purchase/privacy/default htmi.

DISCLOSURE: Vendor’s response to the Solicitation and the resulting Contract are
considered public documents and will be disclosed to the public in accordance with the laws,
rules, and policies governing the West Virginia Purchasing Division. Those laws include, but
are not limited to, the Freedom of Information Act found in West Virginia Code §§ 29B-1-1
et seq. and the competitive bidding laws found West Virginia Code §§ 5A-3-1 et seq., 5-22-1
et seq., and 5G-1-1 et seq.

If a Vendor considers any part of its bid to be exempt from public disclosure, Vendor must so
indicate by specifically identifying the exempt information, identifying the exemption that
applies, providing a detailed justification for the exemption, segregating the exempt
information from the general bid information, and submitting the exempt information as part
of its bid but in a segregated and clearly identifiable format. Failure to comply with the
foregoing requirements will result in public disclosure of the Vendor’s bid without further
notice. A Vendor’s act of marking all or nearly all of its bid as exempt is not sufficient to
avoid disclosure and WILL NOT BE HONORED. Vendor’s act of marking a bid or any part
thereof as “confidential” or “proprietary” is not sufficient to avoid disclosure and WILL
NOT BE HONORED. A legend or other statement indicating that all or substantially all of
the bid is exempt from disclosure is not sufficient to avoid disclosure and WILL NOT BE
HONORED. Additionally, pricing or cost information will not be considered exempt from
disclosure and requests to withhold publication of pricing or cost information WILL NOT
BE HONORED.

Vendor will be required to defend any claimed exemption for nondisclosure in the event of
an administrative or judicial challenge to the State’s nondisclosure. Vendor must indemnify
the State for any costs incurred related to any exemptions claimed by Vendor. Any questions
regarding the applicability of the various public records laws should be addressed to your
own legal counsel prior to bid submission.

LICENSING: In accordance with West Virginia Code of State Rules §148-1-6.1.7, Vendor
must be licensed and in good standing in accordance with any and all state and local laws and
requirements by any state or local agency of West Virginia, including, but not limited to, the
West Virginia Secretary of State’s Office, the West Virginia Tax Department, West Virginia
Insurance Commission, or any other state agency or political subdivision. Upon request, the
Vendor must provide all necessary releases to obtain information to enable the Purchasing
Division Director or the Agency to verify that the Vendor is licensed and in good standing
with the above entities.

Revised 04/13/2015



32.

33.

34.
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ANTITRUST: In submitting a bid to, signing a contract with, or accepting a Award
Document from any agency of the State of West Virginia, the Vendor agrees to convey, sell,
assign, or transfer to the State of West Virginia all rights, title, and interest in and to all
causes of action it may now or hereafter acquire under the antitrust laws of the United States
and the State of West Virginia for price fixing and/or unreasonable restraints of trade relating
to the particular commodities or services purchased or acquired by the State of West
Virginia. Such assignment shall be made and become effective at the time the purchasing
agency tenders the initial payment to Vendor.

VENDOR CERTIFICATIONS: By signing its bid or entering into this Contract, Vendor
certifies (1) that its bid or offer was made without prior understanding, agreement, or
connection with any corporation, firm, limited liability company, partnership, person or
entity submitting a bid or offer for the same material, supplies, equipment or services; (2)
that its bid or offer is in all respects fair and without collusion or fraud; (3) that this Contract
is accepted or entered into without any prior understanding, agreement, or connection to any
other entity that could be considered a violation of law; and (4) that it has reviewed this
Solicitation in its entirety; understands the requirements, terms and conditions, and other
information contained herein. Vendor’s signature on its bid or offer also affirms that neither
it nor its representatives have any interest, nor shall acquire any interest, direct or indirect,
which would compromise the performance of its services hereunder. Any such interests shall
be promptly presented in detail to the Agency. The individual signing this bid or offer on
behalf of Vendor certifies that he or she is authorized by the Vendor to execute this bid or
offer or any documents related thereto on Vendor’s behalf; that he or she is authorized to
bind the Vendor in a contractual relationship; and that, to the best of his or her knowledge,
the Vendor has properly registered with any State agency that may require registration.

PURCHASING CARD ACCEPTANCE: The State of West Virginia currently utilizes a
Purchasing Card program, administered under contract by a banking institution, to process
payment for goods and services. The Vendor must accept the State of West Virginia’s
Purchasing Card for payment of all orders under this Contract unless the box below is
checked.

Vendor is not required to accept the State of West Virginia’s Purchasing Card as
payment for all goods and services.

VENDOR RELATIONSHIP: The relationship of the Vendor to the State shall be that of an
independent contractor and no principal-agent relationship or employer-employee
relationship is contemplated or created by this Contract. The Vendor as an independent
contractor is solely liable for the acts and omissions of its employees and agents. Vendor
shall be responsible for selecting, supervising, and compensating any and all individuals
employed pursuant to the terms of this Solicitation and resulting contract. Neither the
Vendor, nor any employees or subcontractors of the Vendor, shall be deemed to be
employees of the State for any purpose whatsoever. Vendor shall be exclusively responsible
for payment of employees and contractors for all wages and salaries, taxes, withholding
payments, penalties, fees, fringe benefits, professional lability insurance premiurns,
contributions to insurance and pension, or other deferred compensation plans, including but
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40.

not limited to, Workers’ Compensation and Social Security obligations, licensing fees, etc.
and the filing of all necessary documents, forms, and returns pertinent to all of the foregoing.
Vendor shall hold harmless the State, and shall provide the State and Agency with a defense
against any and all claims including, but not limited to, the foregoing payments,
withholdings, contributions, taxes, Social Security taxes, and employer income tax returns.

INDEMNIFICATION: The Vendor agrees to indemnify, defend, and hold harmless the
State and the Agency, their officers, and employees from and against: (1) Any claims or
losses for services rendered by any subcontractor, person, or firm performing or supplying
services, materials, or supplies in connection with the performance of the Contract; (2) Any
claims or losses resulting to any person or entity injured or damaged by the Vendor, its
officers, employees, or subcontractors by the publication, translation, reproduction, delivery,
performance, use, or disposition of any data used under the Contract in a manner not
authorized by the Contract, or by Federal or State statutes or regulations; and (3) Any failure
of the Vendor, its officers, employees, or subcontractors to observe State and Federal laws
including, but not limited to, labor and wage and hour laws.

PURCHASING AFFIDAVIT: In accordance with West Virginia Code § 5A-3-10a, all
Vendors are required to sign, notarize, and submit the Purchasing Affidavit stating that
neither the Vendor nor a related party owe a debt to the State in excess of $1,000. The
affidavit must be submitted prior to award, but should be submitted with the Vendor’s bid. A
copy of the Purchasing Affidavit is included herewith.

ADDITIONAL AGENCY AND LOCAL GOVERNMENT USE: This Contract may be
utilized by and extends to other agencies, spending units, and political subdivisions of the
State of West Virginia; county, municipal, and other local government bodies; and school
districts (“Other Government Entities”). This Contract shall be extended to the
aforementioned Other Government Entities on the same prices, terms, and conditions as
those offered and agreed to in this Contract. If the Vendor does not wish to extend the prices,
terms, and conditions of its bid and subsequent contract to the Other Government Entities,
the Vendor must clearly indicate such refusal in its bid. A refusal to extend this Contract to
the Other Government Entities shall not impact or influence the award of this Contract in any
manner.

CONFLICT OF INTEREST: Vendor, its officers or members or employees, shall not
presently have or acquire an interest, direct or indirect, which would conflict with or
compromise the performance of its obligations hereunder. Vendor shall periodically inquire
of its officers, members and employees to ensure that a conflict of interest does not arise.
Any conflict of interest discovered shall be promptly presented in detail to the Agency.

REPORTS: Vendor shall provide the Agency and/or the Purchasing Division with the
following reports identified by a checked box below:

Such reports as the Agency and/or the Purchasing Division may request. Requested
reports may include, but are not limited to, quantities purchased, agencies utilizing the
contract, total contract expenditures by agency, etc.
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[ Quarterly reports detailing the total quantity of purchases in units and dollars, along with
a listing of purchases by agency. Quarterly reports should be delivered to the Purchasing
Division via email at purchasing.requisitions@wv.gov.

BACKGROUND CHECK: In accordance with W. Va. Code § 15-2D-3, the Director of the
Division of Protective Services shall require any service provider whose employees are
regularly employed on the grounds or in the buildings of the Capitol complex or who have
access to sensitive or critical information to submit to a fingerprint-based state and federal
background inquiry through the state repository. The service provider is responsible for any
costs associated with the fingerprint-based state and federal background inquiry.

After the contract for such services has been approved, but before any such employees are
permitted to be on the grounds or in the buildings of the Capitol complex or have access to
sensitive or critical information, the service provider shall submit a list of all persons who
will be physically present and working at the Capitol complex to the Director of the Division
of Protective Services for purposes of verifying compliance with this provision.

The State reserves the right to prohibit a service provider’s employees from accessing
sensitive or critical information or to be present at the Capitol complex based upon results
addressed from a criminal background check.

Service providers should contact the West Virginia Division of Protective Services by phone
at (304) 558-9911 for more information.

PREFERENCE FOR USE OF DOMESTIC STEEL PRODUCTS: Except when
authorized by the Director of the Purchasing Division pursuant to W. Va. Code § SA-3-56,
no contractor may use or supply steel products for a State Contract Project other than those
steel products made in the United States. A contractor who uses steel products in violation of
this section may be subject to civil penalties pursuant to W. Va. Code § 5A-3-56. As used in
this section:

a. “State Confract Project” means any erection or construction of, or any addition to,
alteration of or other improvement to any building or structure, including, but not limited
to, roads or highways, or the installation of any heating or cooling or ventilating plants or
other equipment, or the supply of and materials for such projects, pursuant to a contract
with the State of West Virginia for which bids were solicited on or after June 6, 2001.

b. “Steel Products” means products rolled, formed, shaped, drawn, extruded, forged, cast,
fabricated or otherwise similarly processed, or processed by a combination of two or more
or such operations, from steel made by the open heath, basic oxygen, electric furnace,
Bessemer or other steel making process. The Purchasing Division Director may, in
writing, authorize the use of foreign steel products if:

¢. The cost for each confract ifem used does not exceed one tenth of one percent (.1%) of the
total contract cost or two thousand five hundred dollars ($2,500.00), whichever is greater.
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For the purposes of this section, the cost is the value of the steel product as delivered to
the project; or

d. The Director of the Purchasing Division determines that specified steel materials are not
produced in the United States in sufficient quantity or otherwise are not reasonably
available to meet contract requirements.

PREFERENCE FOR USE OF DOMESTIC ALUMINUM, GLASS, AND STEEL: In
Accordance with W. Va. Code § 5-19-1 et seq., and W. Va. CSR § 148-10-1 et seq., for
every contract or subcontract, subject to the limitations contained herein, for the construction,
reconstruction, alteration, repair, improvement or maintenance of public works or for the
purchase of any item of machinery or equipment to be used at sites of public works, only
domestic aluminum, glass or steel products shall be supplied unless the spending officer
determines, in writing, after the receipt of offers or bids, (1) that the cost of domestic
aluminum, glass or steel products is unreasonable or inconsistent with the public interest of
the State of West Virginia, (2) that domestic aluminum, glass or steel products are not
produced in sufficient quantities to meet the contract requirements, or (3) the available
domestic aluminum, glass, or steel do not meet the contract specifications. This provision
only applies to public works contracts awarded in an amount more than fifty thousand dollars
($50,000) or public works contracts that require more than ten thousand pounds of steel
products.

The cost of domestic aluminum, glass, or steel products may be unreasonable if the cost is
more than twenty percent (20%) of the bid or offered price for foreign made aluminum,
glass, or steel products. If the domestic aluminum, glass or steel products to be supplied or
produced in a “substantial labor surplus area”, as defined by the United States Department of
Labor, the cost of domestic aluminum, glass, or steel products may be unreasonable if the
cost is more than thirty percent (30%) of the bid or offered price for foreign made aluminum,
glass, or steel products.

This preference shall be applied to an item of machinery or equipment, as indicated above,
when the item is a single unit of equipment or machinery manufactured primarily of
aluminum, glass or steel, is part of a public works contract and has the sole purpose or of
being a permanent part of a single public works project. This provision does not apply to
equipment or machinery purchased by a spending unit for use by that spending unit and not
as part of a single public works project.

All bids and offers including domestic aluminum, glass or steel products that cxceed bid or
offer prices including foreign aluminum, glass or steel products after application of the
preferences provided in this provision may be reduced to a price equal to or lower than the
lowest bid or offer price for foreign aluminum, glass or steel products plus the applicable
preference. If the reduced bid or offer prices are made in writing and supersede the prior bid
or offer prices, all bids or offers, including the reduced bid or offer prices, will be reevaluated
in accordance with this rule.
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CERTIFICATIONAND SIGNATURE PAGE

By signing below, or submitting documentation through wvQASIS, I certify that I have reviewed
this Solicitation in its entirety; understand the requirements, terms and conditions, and other
information contained herein; that I am submitting this bid, offer or proposal for review and
consideration; that T am authorized by the vendor to execute and submit this bid, offer, or
proposal, or any documents related thereto on vendor’s behalf; that I am authorized to bind the
vendor in a contractual relationship; and that to the best of my knowledge, the vendor has
properly registered with any State agency that may require registration.

C-_I-. LA.)AULG.(L Y\(\m.m»ma CP

(Com:
&1&% - mlﬁhﬁw 6- Conn.u \ 6!#&-65 ernesg,_rrp'r:wa

(Authorized Signature) (Representative Name, Title)

(204)543-5400  (30w)T54- Lot A3 /15
(Phone Number) (Fax Number) (Date)
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REQUEST FOR QUOTATION
CLASS 591 DOUBLE DRUM VIBRATORY ROLLER/COMPACTOR

SPECIFICATIONS

1. PURPOSE AND SCOPE: The West Virginia Purchasing Division is soliciting bids
On behalf of the West Virginia Division of Highways, Department of Transportation
to establish an open-end contract for a Double Drum Vibratory Roller/Compactor.
Mower

2. DEFINITIONS: The terms listed below shall have the meanings assigned to them
below. Additional definitions can be found in section 2 of the General Terms and
Conditions.

2.1 “Contract Item” or “Contract Items’’ means the list of items identified in Section
3, Subsection 1 below.

2.2 “Pricing Pages” means the schedule of prices, estimated order quantity, and totals

contained in wvOASIS or attached hereto as Exhibit A, and used to evaluate the
Solicitation responses.

2.3 “Solicitation” means the official notice of an opportunity to supply the State with
goods or services that is published by the Purchasing Division.

24 “WVDOH” means West Virginia Division of Highways.

2,5 “MPH” means miles per hour,

2.6 “ROPS” means Roll-over Protection Structures.

2,7 “CCA” means cold cranking amps.

2.8 ‘“OSHA” means Occupational Safety and Health Act.

2.9 “FOPS” means Falling Object Protective Structure.

3. GENERAL REQUIREMENTS:

3.1 Contract Items and Mandatory Requirements: Vendor shall provide
Agency with the Contract Items listed below on an open-end and continuing
basis. Contract items must meet or exceed the mandatory requirements as
shown below.

3.1.1 General — Double Drum Vibratory Roller/Compactor

3.1.1.1 Unit shall be of a low profile design.
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REQUEST FOR QUOTATION
CLASS 591 DOUBLE DRUM VIBRATORY ROLLER/COMPACTOR

3.1.1.2 Unit weight shall be minimum 5700 pounds.

3.1.1.3 Wheel Base shall be minimum 64 inches.

3.1.1.4 Unit shall travel O to 6 M.P.H. forward and reverse minimum.
3.1.1.5 Roller(s) shall be equipped with ROPS and Level 1 FOPS canopy.
3.1.1.6 Vendor must certify that unit offered will meet or exceed the
“QOccupational Safety and Health Act of 1970” or subsequent changes that
are in effect at the time of manufacture of the unit.

3.1.1.7 The unit specified herein and offered shall be manufactured on or
after January 1, 2015 and will be clearly identified and marked with date of
manufacture.

3.1.2 Vandalism Package:

3.1.2.1 Unit shall have manufacturer’s standard vandalism package.

3.1.3 Engine:

3.1.3.1 Engine shall be manufacturers water/air cooled diesel powered and
shall provide a minimum of 28 horsepower and sufficient torque to operate
machine and hydraulic system at maximum efficiency.

3.1.3.2 Engine shall have manufacturer’s heaviest duty dual fuel filtering
system offered.

3.1.3.3 Shall have full pressure lubrication with oil filter and oil by-pass
system,

3.1.3.4 Shall have manufacturers standard governor with key shut off, wire
sealed by manufacturer.

3.1.3.5 Cooling system shall be filled with permanent type Dex-Cool
extended life (or equal) anti-freeze protected to a point of -34° F if unit is

water cooled.

3.1.3.6 Shall be Manufacturers standard governor with engine key shut off,
wire sealed by Manufacturer.
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REQUEST FOR QUOTATION
CLASS 591 DOUBLE DRUM VIBRATORY ROLLER/COMPACTOR

3.1.4 Steering System:

3.1.4.1 Steering system shall be of hydraulic, full power, articulated
design.

3.1.5 Brakes:
3.1.5.1 Service brake shall be through hydrostatic propulsion system.
3.1.5.2 Parking brake shall be of spring-applied, hydraulically released on
each drum drive.

3.1.6 Drums:
3.1.6.1 Roller shall have dual drum drive with hydrostatic propulsion.
3.1.6.2 Drums shall be of manufacturer’s heavy duty design.
3.1.6.3 Drum width shall be minimum 47 inches.
3.1.6.4 Drum diameter shall be minimum 27 inches.
3.1.6.5 Wiper bars shall be mounted front and rear of each drum.
3.1.6.6 Wiper bars shall be spring loaded, self - adjusting.
3.1.6.7 Wiper bars shall have replaceable rubber/neoprene drum cleaners.
3.1.6.8 Front and rear drums shall be of vibratory compaction type.
3.1.6.9 Vibrating parts must be isolated from rest of roller.
3.1.6.10 Vibrating system isolators shall be replaceable.

3.1.6.11 Unit must be equipped with automatic vibration switch.

3.1.7 Electrical System:

3.1.7.1 Electrical system shall be manufacturer’s heavy duty 12 volt D.C.
negative ground.

3.1.7.2 Manufacturers recommended heavy duty maintenance free battery
shall be provided.
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3.1.7.3 Battery shall be CCA 500 minimum.

3.1.7.4 Alternator shall be 60 AMP minimum with internal regulator.

3.1.8 Gauges:
3.1.8.1 Gauges shall be illuminated and must be equipped with visual or
audible warning that will advise operator when manufacturer recommended
safe operating ranges are exceeded.
3.1.8.2 Shall have ignition switch water sealed.

3,1.8.3 Shall have fuel gauge.

3.1.8.4 Operators station shall have manufacturer’s adjustable isolation
mounted seat with seat belt.

3.1.8.5 OSHA approved back-up alarm shall be provided and installed by
manufacturer.

3.1.8.6 Unit shall have a parking brake “on” indicator.
3.1.8.7 A neutral start safety switch shall be provided.
3.1.8.8 Shall have volt/Amp meter gauge or light.
3.1.8.9 Shall have oil pressure gauge or light.

3.1.8.10 Shall have engine temperature gauge or light.

3.1.9 Water System:
3.1.9.1 Tank capacity shall be 40 gallon minimum.
3.1.9.2 Water system shall be pressurized.
3.1.9.3 Water flow must be variable.
3.1.9.4 Water filter(s) shall be provided.

3.1.9.5 One (1) complete set of replacement filters shall be provided with
each unit upon delivery.
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3.1.9.6 Shall have screened back nozzle type sprayers for drums,

3.1.9.7 Water pump shall be capable of “Run Dry” situation without
damage to pump or components.

3.19.8 Water tank and complete water system shall be constructed of rust
proof materials.

3.1.9.9 Water tank shall have drain plug.

3.1.10 Lighting:

3.1.10.1 Unit shall be equipped with flashers visible from front and rear of
roller.

3.1.10.2 Work lights shall be installed front and rear of roller. Two (2)
front and two (2) rear.

3.1.10.3 Low profile high intensity dual flash strobe light shall be mounted

on top of cab/canopy. Aero Flash Model number M420 or equivalent.
{(Amber in color).

3.1.10.4 Work lights shall be installed front and rear of roller. Two (2)
front and two (2) rear.
3.1.10.5 Low profile high intensity dual flash strobe light shall be mounted
on top of cab/canopy. Aerc Flash Model number M420 or equivalent.
(Amber in color).

3.1.11Advertisement:
3.1.11.1 Advertisement is limited to one (1) manufacturer name plate,
which must include model number, may appear on exterior of unit. Logos
created through the stamping or casting process of manufacturer are also
acceptable. No logo will interfere with the Department’s striping and logo.

3.1.12 Paint:

3.1.12.1 Manufacturer’s standard paint
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3.1.13 Miscellaneous:

3.1.13.1 Unit shall be delivered to WVDOH with all manufacturers
recommended safety related decals and safety features intact.

4. CONTRACT AWARD:

4.1 Contract Award: The Contract is intended to provide Agencies with a
purchase price on all Contract Items. The Contract shall be awarded to
Vendor that provides the Contract Items meeting the required specifications
for the lowest overall total cost as shown on the Pricing Pages.

4.2 Pricing Pages: Vendor should complete the Pricing Pages (Exhibit A) by
completing the Year, Make, Model, and inserting quoted unit price. Vendor
should take estimated Quantity and multiply by unit price to get grand total.
Vendor should complete the pricing pages in their entirety as failure to do so
may result in Vendor’s bids being disqualified.

The Pricing Page contains a list of the Contract Items and estimated purchase
volume. The estimated purchase volume for each item represents the
approximate volume of anticipated purchases only. No future use of the
Contract or any individual item is guaranteed or implied.

Vendor should electronically enter the information into the Pricing Pages
through wvOASIS, if available, or as an electronic document. In most cases,
the Vendor can request an electronic copy of the Pricing Pages for bid
purposes by sending an email request to the following address:
Sheila.l.Hannah@wv.gov.

5. ORDERING AND PAYMENT:

5.1 Ordering: Vendor shall accept orders through wvOASIS, regular mail, facsimile, e-
mail, or any other written forms of communication. Vendor may, but is not required
to accept on-line orders through a secure internet ordering portal/website. If Vendor
has the ability to accept on-line orders, it should include in its response a brief
description of how Agencies may utilize the on-line ordering system. Vendor shall
ensure that its on-line ordering system is properly secured prior to processing Agency
orders on-line.

5.2 Payment: Vendor shall accept payment in accordance with the payment procedures
of the State of West Virginia.
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6. DELIVERY AND RETURN:

6.1 Delivery Time: Vendor shall deliver standard orders within 180 working days after
orders are received. Vendor shall ship all orders in accordance with the above
schedule and shall not hold orders until a minimum delivery quantity is met. A
completed pilot model for inspection must be provided within 45 working day(s)
after receipt of the purchase agreement by the successful vendor. Working day is
defined as any week day, Monday thru Friday, excluding Federal and State
Holidays. Vendor shall ship all orders in accordance with the above schedule and
shall not hold orders until a minimum delivery quantity is met.

6.2 Late Delivery: The Agency placing the order under this Contract must be notified
in writing if orders will be delayed for any reason. Any delay in delivery that could
cause harm to an Agency will be grounds for cancellation of the delayed order,
and/or obtaining the items ordered from a third party.

Any Agency seeking to obtain items from a third party under this provision must
first obtain approval of the Purchasing Division.

6.3 Delivery Payment/Risk of Loss: Standard order delivery shall be F.O.B.
Destination to the Agency’s location. Vendor shall include the cost of standard
order delivery charges in its bid pricing/discount and is not permitted to charge the
Agency separately for such delivery. The Agency will pay delivery charges on all
emergency orders provided that Vendor invoices those delivery costs as a separate
charge with the original freight bill attached to the invoice.

6.4 Representative Unit for Test: The successful vendor must (if specified)
provide the DOH one (1) completed representative unit to be observed and
evaluated on each order to insure compliance with specification. If
requested, the time period for testing and evaluation shall be seven (7)
working days following receipt of the unit. DOH will incur no obligation
for deterioration of surfaces, finishes, seals, and mechanical or electrical
parts on the unit resulting from operation and testing within the limits of
these specifications; nor will DOH incur obligation for damage to the unit
resulting from failure to meet specifications when due care and attention is
given by DOH and testing is done within the limits of these specifications.
Failure of the pilot unit to satisfactorily meet specifications as bid  may be
cause for cancellation of the purchase order, and return of the delivered unit
along with all associated equipment to the vendor at the vendor’s expense.

6.5 Condition of Unit(s) Upon Delivery: All units must arrive at the prescribed delivery
point having been completely pre-serviced with oil, lubricants, and coolant.  All
prescribed precautions pertaining to first operations and break-in of the unit are to
be posted conspicuously on the unit for ready observance by the operator.
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6.6 Delivery Point: Delivery point of the completed representative unit will be the
WVDOH, Equipment Division, 83 Brushy Fork Road Crossing, Buckhannon, WV
26201.

7. MISCELLANEQUS:

7.1 No Substitutions: Vendor shall supply only Contract Items submitted in
Response to the Solicitation unless a contract modification is approved in
accordance with the provisions contained in this Contract.

7.2 Reports: Vendor shall provide quarterly reports and annual summaries to the
Agency showing the Agency’s items purchased, quantities of items purchased,
and total dollar value of the items purchased. Vendor shall also provide reports,
upon request, showing the items purchased during the term of this Contract, the
quantity purchased for each of those items, and the total value of purchases for each
of those items. Failure to supply such reports may be grounds for cancellation of
this Contract.

7.3 Contract Manager: During its performance of this Contract, Vendor must
designate and maintain a primary contract manager responsible for overseeing
Vendor’s responsibilities under this Contract. The Contract manager must be
available during normal business hours to address any customer service or other
issues related to this Contract. Vendor should list its Contract manager and his or
her contact information below.

Contract Manager: Y Yatt\e o E.. Cof\n-c(

Telephone Number: (3ou) 543 - SHo

Fax Number: {304) 784 - ,HoH
Email Address: tconne (@ walleee - Cat. (o~

7.4 Operating and Service Manuals and Parts Lists: An operator’s manual must be
included with each unit upon delivery. A “line sheet” (if applicable) and the
“Equipment Preventative Maintenance Questionnaire”, (Exhibit “B”) must be with
pilot unit upon delivery, Attn: Marcia Lee. There must be 12 service/shop/
maintenance manuals and 14 parts manuals; CD-ROM is preferred in lieu of parts
manuals. Manuals shall be delivered upon completion of delivery of total units.

Failure to do so will delay payment.

7.5 Training: Manufacturers and/or dealers will be required to stage a thorough
seminar on the subjects of Preventative Maintenance, Operator, and Mechanic
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Training. In order to keep operators and mechanics updated, the successful vendor
shall conduct training sessions covering the operation, maintenance, trouble
shooting with each purchase order against this open end contract.

Manufacturers and/or dealers shall be required to furnish the Training Academy
with one (1) Operator’s Manual to be shipped direct to

WVDOH
Training Academy
P.O. Box 610
Buckhannon, West Virginia 26201

Prior to delivery of the pilot unit. Training seminar to be held at the WVDOT,
Equipment Division, Buckhannon, WV.

7.6 Preventative Maintenance & Operator Procedures: Manufacturers and/or
dealers will be required to submit to the Equipment Division, in addition to the
operating and service manuals, booklets and pamphlets explaining the
Preventative Maintenance and Operator Procedures to be used by the operators of
this equipment, and must include such things as daily prestart inspection
procedure, service schedule, and routine maintenance required, safety precautions,
etc. The successful vendor shall furnish all training aids; i.e. videos, projectors as
required in conducting the training.

7.7 Warranty and Service Policy: The unit must be accompanied upon delivery by
the unit’s manufacturers executed warranty and service policy.

7.8 Unspecified Accessories & Features: All parts, equipment, accessories,
Material, design and performance characteristics not specified herein, but which

are necessary to provide a complete unit, must be furnished with each unit and
required to conform to strength, quality of material, and quality of workmanship
to those which are advertised and provided to the market in general by the unit
industry. All parts and accessories advertised and regularly supplied as standard
shall be included, except those which would represent duplication of these
specified and except those which, by specification, are not to be furnished.

All standard safety features, required by Federal and State Law, shall be
included.

8. VENDOR DEFAULT:

8.1 The following shall be considered a vendor default under this Contract.
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8.1.1 Failure to provide Contract Items in accordance with the requirements
contained herein.

8.1.2 Failure to comply with other specifications and requirements contained herein.

8.1.3 Failure to comply with any laws, rules, and ordinances applicable to the
Contract Services provided under this Contract.

8.1.4 Failure to remedy deficient performance upon request.
8.2 The following remedy shall be available to Agency upon default.
8.2.1 Immediate cancellation of the contract.

8.2.2 Immediate cancellation of one or more release orders issued under this
Contract.

8.2.3 Any other remedies available in law or equity.
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Exhibit A

Pricing Sheet
RFQ 7016EC07
One complete unit: Double Drum 3 od s ©° 45061
1 10 ESeh Vibratory Roller/Compactor D SLH. 315 yloHo. '
Grand Total 2215 LHo.®®  £9-00

Vendor should also supply the year, make, and model of the following:

Double Drum Vibratory Roller/Compactor

2015 Cavearrwpe CBAUG




EXHIBIT B

EQUIPMENT PREVENTATIVE MAINTENANCE QUESTIONNAIRE

THIS FORM MUST BE COMPLETED IN ITS ENTIRETY BY SUCCESSFUL BIDDER OR MANUFACTURER’S TECHNICAL
REPRESENTATIVE PRIOR TO DELIVERY OF PILOT MODEL TO THE WVDOH.

DESCRIPTION: MAKE:
MODEL.: YEAR: PURCHASE AMOUNT:
ENGINE: MAKE: MODEL: FUEL TYPE: -
HORSEPOWER: CYLINDER: ___ _ ENGINE SERIAL:
COOLING SYSTEM CAPACITY:
BELTS: DESCRIPTION: PART NUMBERS:
GVW: AXLE CAPACITY:FRONT: REAR:

TIRES: FRONT MAKE & SIZE:

REAR MAKE & SIZE:
DIMENSIONS OF UNIT: LENGTH: WIDTH: LENGTH:
VENDOR CONTACT PERSON: PHONE:
PARTS:
BATTERY MAKE: _ MODEL: CCA:
TOP OR SIDE POST: DIMENSIONS: LENGTH WIDTH HEIGHT
SPARK PLUGS OR FUEL INJECTORS MAKE: PART #
FUEL PUMP OR INJECTION PUMP MAKE: MODEL:
ALTERNATOR MAKE: PART #:
STARTER MAKE: PART #:
TURBO CHARGER MAKE: PART #
TRANS. MAKE: MODEL: AUTO/MANUAL:
HYDRAULIC PUMP MAKE: MQODEL.:
FILTERS MAKE PART NO. LUBRICANT MANUFACTURER TYPE
OIL ENGINE
AIR INNER . TRANSMISSION
AIR OUTER. POWER STEERING
FUEL PRIMARY HYDRAULIC
FUEL SECONDARY DIFFERENTIALS
COOLANT BRAKE FLUID
HYDRAULIC COOLANT

OTHER OTHER
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4§ OSH Act of 1970 - Table of

Publc Law 91-596
84 STAT, 1590
91st Congress, 5,.2193
December 28, 1970,
s amended through Janusry 1, 2004, {1)

An Act

To.assure s2fe and healthful working conditions for working men and women; by authorizing enforcement of
the standards developed under the Act; by assisting and encouraging the States in thelr effarts ts assure safe
and héalthful working conditions; by providing for research, Information, education, and training in the field of
occupational safety and hezalth; and for sther purposes,

Be it enacted by the Senate and House of Representatives of the United States of America bi
aisembled, That this Act may be cited as the "Occupatiorial Safety and Menlth Act of 1870.*

Footniote (1) See Historical notes at the end-of this document for changes and amendments affecting the OSH
Act since its passaga in 1970 through January 1, 2004, ’

SEC. 2 Congressional Findings and Purpose

(2) The Congress finds that persenal imjuries and ilnesses arising out of work shuations 29 SC 651
impose a substantial burden upon, and are a hindrance to, interstate commerce in terms of
lost production, wage loss, medical expenses, and disabiffity compensation payments,

(b} The Congress declares it to be its purpose and policy, through the exerclse of fts powers
o regulate commerce Bmong the several States and with foreign nations and to provide for
the general welfare, to assure so fer as possible every working man and woman in the Natiph
safe and healthful working conditions and to preserve our human nesources --

(1) by.encouraging employers and ernployaes in their-efforts toreduce the number of
occupational safety and heakth hazards at their places of employment, and to stimulate
empioyers and employees to institute new and to perfiect existing programs for providing
safe and heathful working conditions; (2) by providing that emplovers ant! employess
have separate but dependent resporistbilities and rights with respedt to achieving safe
and healthful working conditions;

{3) by authorizing the Secretary of Labor to set mandatory occupational safety and
health standards | ke 1o businesses affecting Interstate commerce, and by creating
an Occupational 5; and Health Review Carnmlsslon for cartying out adjudicatory
functions under the At

{4} by buliding upon advances already made through employer and employee initiative
for providing safé and healthful vworking conditons;

{5) by providing for research In the fisld of coupational safety and health, induding the
psychological fattors involved, and by developing innovative methods, technigues, 2nd
approaches for déaling with oocupational safety and health problems;

(6) by exploring ways to discaver letent diseases, establishing causal connections
between diseases and work in environmental conditidns, ang conducting other research
relaling-to health problems, in récognition of the fact that-occupitiphal health-standands
present problems often different from those involved In occupationai-safety;

{7} by providing medical criteria which will assure insofar as practicable that no employee
will suffer diminished health, functional capacity, or [ife expectancy & 4 result of his -
wark experience;

(8) by providing for training programs to. increase the number and.competence of
pérsonnel- engaged in the field of cocupational safety and hesith; affecting the OSH Act
since #t$ passage in 1970 through January 1, 2004,

{8) by providing for the development and promulgation of occupational safety and health
standards;

(10) by providing an effeciive enforcement program which shail include a prohibition
against giving advance notice of any inspection and sanctions for any-individual viclating
this prohibition;

(13} by encauraping the States to assume the fullest responsibility for the administraticn
#&nd enforcement of their occupational safiety and health laws by providing grarits to the

h’ttps-://www.osha.gov/pls/oshawehfowadisp.show_document?p_table=OSHACT&p__id=2743 8/7/2013



OSHA Content Document Page 2 of 23

States to-assist in ident¥ying thelr needs and responsihilities In the area of occupational
safety and Higalth, t develop plins in accordence with the provisions of this Act, to
improve the sdminlstration and enforcement of Stabe occupatiohal safety and health

laws, and to conduct experimanta) and demonstration projects in conhectioh thenswith;

(12) by providing for sppropriaté reporting procedures ivith respect to occupational
safely and health which procedures will help achieve the objectives bfthis Act ard
acciwately. deseribe the nature of the occupational safety and heaith problerm;

(13) by encouraging joint Jehor-management efforts to reduce injuries and disesise
arising out of employment.

SEC. 3. Definitions
For the purposes of this Act — 29 USC 652
{1) The term “Secretary” means the Secretary of Labor,
{2) The term “Commission™ means the Gccupational Safety and Health Review

Commission established under this Act.
(3) The term “commerce” means trade, traffic, commerce, transpartation, or For Trust Territory
commuhicatian among the:séveral States, or between a State and any place outside COVErage,
thereof, or within the District of Columbia, or 2 possessian of the Linited States (other including the
than the Trust Territory of the Pacific Islands), or between points In the same State but Nwll;' m
through a point outéldé thereof, nds, ¢
(4) The term "person™ means one or more Individuals, parerships, associations, Pub. L 105-241
corporations, biusiness trusts, legal representatives, or any organized group of persans. United States
Posial Service is

(5) The term "employer” means 2 person engaped in a business affecting commerce who 'wn employsr
has employees, but does not indude the United States {not including the United Statés subject to the Act,
Pastal Service) or any State or political subdivision of a State, See Historical

{6) The term “employee” means an emplayee of &n employer who s employed in a
business of his employer which affects commerce.

hotes.

(7) The term "State” Includes a State of the United States, the District of Columbila,
Puerto Rico, the Virgin Islands, Americon Samoa, Guam, and the Trust Territory of the
Pacinc Islands.

{B) The term “occupational safety and health stendard® means a standard which reguires
conditiofs, or the adoption or use of one or more practices, means, methods, operations,
OF Processes, reasonably necessary or appropriate to provide sefe or haalthful
employment and places of employment.

(5) The term "riational consensus standavd™ means any occupational safety and health
standard or modification thereof which (1), has been adopted and promulgsted by a
naticnally recognized standards-producing organizetion under procadures whereby it can
be determined by the Secretary that persons Interested and affected by the scope or
provisions of the-standard have reached substantiel agreament on Its adogtion, (2) wes
formulated in @ manner which afforded an opporturiity for diverse views to be congidered
ang (3) has been designated as such & standard by the Secretary, after consultation with
other appropriate Federal agéncies.

{10} The term “established Federal standard™ means any.operative sccupational safety
and health standard established by any agency of the United States and presently in
effet, or contained In any Act of Congress in force on the date of eractment of this Act.

(11} The term "Committes® mearis the National Advisory Committee 6n Occupational
Safety and Health estahlished under this Act.

(12) The tefm "Director™ means the Director of the Natinal-Institute for Occupational
Safety and Health,

(13) The term "Institute” ineans the Netional Institute for Occupational Saféty and Health
established Gnder this Adt.

(14) The tenm "Workmen's Compensation Commission® means the Natlonal Commission
on State Workren's Compensation Laws established under this Act.

SEC. 4. Applicability of This Act

{a) This At shall apply with respect to employment performed in a workplace in a State, the 20 USC 653
Disttict of Collimibia, the Commonweaith of Puerto Rin, the Virgin Islands, American Samos,
Guam, the Trust Territory of the Pacific Islirids, Whake Iiland, Outér Cohtinental Shelf Lands For Canal Zone

defined In the Ouiber Continental Shalf Lands Act, Johnston Iskand, end the Canal Zone. The and Trust
Satyetary of the Interior shall, by regulation, provide for judicia) enforcement of this Act by Territory
‘the courts estatiished for drens In which thete dre no United Statis district courts fiaving mm
Jurisdiction. Northern Mariana

Isiands, s2e

(b} {1) Nothing In this Act shall apply to working conditions of employess with respect ©  Alserioal noges.
which other Faderel apendles, and State sgeries acting under gzction 274 of the Atornic

Energy Act of 1954, < amentied (42 U.S.C. 2021), exercise statutory authority ko

prescribe tr enforce standards or regulations affecting ootupational safety or tiealth,
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(2) The safety and heaith standands promulgated under the Agt of June 30, 1936,
commanly knowm as the Walsh-Healey Act (41 UiS.C, 35 &t seq.), the Service Gontract
Act of 1965 (41 U.S.C. 351 et seq.), Public Law 91-54, Act of August 9, 1963 (40 U.5.C.
333), Public Law 85-742, Act, of August 23, 1058 (33 U.5.C, 941), and the Nationa!
Foundation on Ants and Humanities Act (20'1).5.C. 951 ef seif.) are supersedzd onthe
effective date of corfesponding standards, promiilgated under this Act, whid are
determined by the Secretary to be more effettive. Standards ssuad nder the Jaws listed
i this paragraph and I effect on or after the effective date of this Act shall be deemed
to be oocupational safety and health standards tssued under this Act; as well 25 under
such other Ads.

(3) The Secretary shall, within three years after the effective date of this Act, report to
the Congress his recommendations for legislation to avold unnécessary duplicationand
o achieve coordination between this Act and other Federal laws,

(4) Nothing in-this-Act shall be construed to superseda or In-any manner affect any
workmen's compensation law or (o enlarge or diminish or affect In any other manner the
common law or statwtory fights, duliés, or Kablitties of employers and employees under
any law with respect to Injuriés, diceases, or death of employees arising out of, of in the
course of, employment.

SEC. 5. Duties
(&) Each employer —
(1) shalt furnish to each of his employees employment and a place of employment which 29 LISC 654
are frée from recognized hazards that are causing or are lkely to cause death or serious
physical harm to his employees;
(2) shall comply with occupational safety and health standards promuigated under this
Adt.
(b} Each employee shall comply with cccupational safety and health standards and afl fules,

reguintions, and orders issued pursuant to this Act which are applicabie to his own actions
and condudt.

6. Dccupationnl Safety and Health Standards

{2) Without regard to chapter 5 of tRle 5, United States Code, or to the other subsections of 28 USC 655
this section, the Secretary shafl, 25 soon as practicable during the pariod baginning with the

effective date of this Act and ending two years-after such date, by rule promultate as an

cocupational safety or health standard any national consensus standard, and any established

Federal standard, unless he determinés that the promulgation of such a standard would not

resuit in improved safely or health for specifically designated employees. In the event of

conflict among any such standards, the Secretary shall promugate the standard which

assures the greatest rotection of the safety or health-of the affected emplovess.

{b) The Secretary may by rule promuigate; modiy, o revoke any occupational safety or
health standard in the following mariner:

(1) Whenever the Seaetary, upon the basis of information subrnitted o him in writing by
an interested person, a representative of any organizetion of employers of employees, a
nationally recognized standards-preducing organization, the Secretary of Health and Human
Services, the National Institute for Occupational Safety and Health; or & State or political
subdiivision, or on the basis of information developéd by thie Secretary or othenwise
available to him, datermines that & rule-shiwld be prorulgatei in order to'serve the
objectives of this Act, te Secretary may request the recommendations of an advisory
comenittee appointed under seetion 7 of this Act. The Secrétary shall provide such an
atvisary committee with any proposals of his own or of the Secretaty of Health and Human
Seryices, together with all pertinent factual information developed by the Secretary or the
Secrefary of Health and Huinari Seivices, or otherwise available, including the results of
research, demonstrations, and experiments. An advisory committes shall submit to the
Secretary 1is recommendetions regrrding the rule to be promulgated within ninety days
frony the date of its appointrent or within such longér or shorter pariad as may be
prescribied By the Secretary, but in no event for # pariod which 15 longer than two hundred
and seventy days.

(2) The Secretary shzll publish 3 proposed rule promulgating; macdifying, or revoking 2n
occupational safety or health standard in the Federal Register and shifl afford interested
persons & period of thirty days after publication to submit written data or comments; Where
an advisory commited is sppointed and the Secretery tetermings that & rule shiouid be
issugd, he shall publish the proposed nule within sixty days after the submission of the
advisory committee’s recommendations or the expiration of tie perlod prescribed by the
Sectretary for such sutimission.

{3) On or before the last day of the period provided For the submission of written teta or
comiments under paragraph (2), any interested person triay file with the Secretary written
objections to the propoased rule, Staling the grounds therefor.and retjuesting a public
hezring pn such oljections. Within thirty days after the kast day for filing-such cbjections;
the Secretary shell publish In thé Federal Register 8 notice specifying the occupational
safety or health stangdard to which pbjections have been filed ahd & hearinp. requested, and
specifying & time and place for such hearing.

{4) Within sixty days after the expiration of the period provided for the submission of
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wriiten data or comments under paragraph (2), or within sidy days after the completion of
any-hearing hetd under paragraph (3), the Secretary shall issue a rule promuigating,
modifyitip, ¢r revoking.an eciupational safety or health stindard or make a determination
that a rule shpuld not be Issued, Such a rule may conthin a provision delaying its effectvi
date for such period (not in excess of ninety days) as the Secretary determines may be
necessary to insure that affected employers and employees will be informed of the
existence of the stendard and of s tenme and that emplbyers affected are given &n
opportinity to famillarize themselves-and their employees with-the existenice of the
requirements of the standard.

(5) The Secretary, In promutgating standarcls desiing with toxic metirials or harmful
physica) agenits undar this subsection, shall set the standard which most adequately
assires, to the extent feaskile;.on the besis of the ‘best aveiteble: svidence, that no
employee will suffer material impalrment of health.or functiohal capacity even if such
employee has reguler exposure to the hazard dealt wih by such skandard for the period of
his verking life. Development of standards under this subsection shall be based pon
research, demonstrations, experiments, and such other kifdimabion s tay be appropriate,
In addition to the altainment. of the highést degree of health and safety protection for the
employee, other considerations shall be the iatest avallable sclentific, data in the field, the
feasibllity of the stendards, and exparience gained under this anid other heslth and safety
laws. Whenever practicable, the standerd promuigated shall be expressed In terms of
ohjective criteria and-of the perfeimance desired.

(6) {A) Any employer may apply to the Secretary for 3 témporary order granting a variance
from.a standard or any provision thereof promulgated Under this section, Such temporary
order shall be granted only If the employer files an application which meets the
requirements of clause (B) and establishes

that -
{1} e Is unzble to comply with a standard by s effective date because of unavailability
of professioned or techrileal personne! or of meteriels and equipment needed t come into
compliance with the standard or beceuse necessary construction o alteration of facilities
cannot be completed by the effective date,

(i) he is taking all avallable steps to safeguard his employees against the hazards
covered by the standard, and

(1)) he has &n efféctive program for ceming Inte compliance with the standard as quickly
as practicable.

Any temporary orget lssited under this paragraph shall prescribe the practices, means,
methods, operations, and pracesses which the employer must adopt and use while the
order is in.effect tind stats in detail his program for coming into compliance with the
standard. Such a temporary order may be granted anly after notice to employees and an
opportunity for a hiearing! Provided, That the Secretary may issue one interim order to be
effective unlil a decision Is made on the basis of the hearing. No témporary order may be in
efie: for longer than the period needed by the employer to achieve compliance with the
standard or ane year, whithever is shorter, except that such 2n order may be renawed not
mire that twice (1) 50 long as the requirements of this paragraph are met and (I If an
application for repewal is filect 2t laast 90 days prior to the expiration date of the order. No
interim renewal of an order may remaln in effect for longer ther 180 days.

(8) An appfication for keroporary order under this paragraph (6) shall centain:

(1) 2 specification of the standard or portion thereof from which the employer seeks a
variance,

(4} & representation by the employer, supported by representations from quatified
persons having firsthand knowledge of the facts represented, that he is pnable to comply
with the standard or portion thereof and & detglled staterient of the reasons therefor,

(iii} a statement of the steps fie Kas taken and will take (with specific dates) to protect
employées against the hazard covered by the standard,

(W) & statemeent of when he expects to be able to-comply with the-standard and what
steps he hag eken and what steps he will teke {with dates specified) to comé Into
compllance with the standard, and

(v) a certification that he has informed his-employees of the apphcation by giving a copy
thereof to their authorized represeritative, posting & stabemedt giving a summary of the
application and speciiying where a copy may be examined at the place or places where
Fotices to employees ere normelly posted, and by other appropriate means.

A desaription of how employees have been infarmed shall be contained In the
cettification: The Irformatin to efnployees shall also inform them of their. right to
petition the Secretary for a hearing.

(C) The Secretary Is.avthorized to grant a variance from amy standard or portion thersaf
whenever hé determines, or the Secretary of Health-and Human Services certifies, that
such veriance Is necessary to permit an emplayer to: patticipate in.an experiment
approved by him or the Secretary of Health and Human Services designed to )
demonstréte of validate new and improved techniques. to safeguard the tiealth or safety
of workers,

(7) Any standard promuigated under this subsection shall prastribe the usa of labals or
other apprapriate forms of warning as are nepessary to Insure that employees-are apprised
of all hazards to-which they are exposed, relevant symptoms snd appropriste emergenty
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treatment, and proper condiions and precautions of safe use or exposure. Where
appropriate, such standard shafl also prescribe sultable protective equipment and coritrol or
tachnoldgical procedures to be used in connection with-such hazprds and shall provide for
monitoring ar measuting employee exposure at slch locations s intervals, and in suth
manner a5 may be necessary for the protection of empioyees. In addition, where
appropriate, any-such standard shall prestribe the type and frequency of medical
emminations or other tests which shill be mode aveilable, by the employer or &t his cast,
to-employzes expoced to such hezards in order to most effectively determing whether the
health of such employees is acversely affectad by siuch éxposure. In‘the event such
medical examinatiohs are-in the nature of research, a5 determined by the Sgcretary of
Health and Human Services, such examinations may be fuiished ot the expanse of ihe
Secretary of Health and Humen Services, The results of such examinations or tests shall be
furriished only to the Secreliy or the Serretary, of Health and Human Services;, and, at the
Tequest of the emplayée, to his phivsician, The Secrétary, In tonsultation with the Secrelary
of Heakh and Human Services, may by rule promulpated pursuant to sectioh 553 of title 5,
United States Code, make appropriate modifications in the foregping requirernents. reléting
to the use of fabels or other formis of waiming, monitofing or mebsuring, snd medicat
examinatiors, as may be warrented by experience, information, or medical or technological
deévelopmients acguired subseguent to the promulgation of the relevant standard.

(B) Whenever a rule promutgated by the Secrelary differs substantially fram an existing
natinnal consénsus stenderd, the Secretary shall, 2t the sanie tne, publish ¥ the Fedara!
Register a staternent of the ressons why the ruls as adopted will better effectuate the
murposes of this Act than the national consensus standard.

{c) (1) The Secretary shall provide, without regard to the requirements of chapter 5, titie 5,
Unites States Code; for an. esiergency temporary staridard to take immediate effect upon
publication In the Federsl Register If he detemnines --

(R) that employees are exposed I grave danger from exposure To suhstances or-agents
tetermined to be toxic or physically hammful or from new hazards, and

(B} that such emergency standard s ncessary to protect employees from such danger,

(2) Such standard shall be effective until superseded by a standard promulgated in
atcordance with the procedures prescribed In paragraph (3) of this subsection,

{3) Upon publication of such standard in the Federal Register the Secretary shall commence
a proceeding in accordence with section 6 (b) of this Act, and the staridard s published
shall alsoserve as a proposed ruie for the proceeding. The Setretary shall promulgate a
stantlard under this paraijraph no later than six months after publication of the emergency
stendard as provided in paragraph {2) of this subsection.

{d) Any aMected employér may apply to the Secretary for a nule or order for a variance from
8 standard promulgated under this section. Affected employees shall be given natice of each
such apphication and an epportunity to perticipate in a hearng, The Secretary shall Issue such
rule or arder If he determines on the record, after opportunity for an Inspection where
appropriate and & hearing, that the propafient of the veriance has demonstrated by a
preponderance of the evidence that the condiiions, practices, means, methads; operations,
o processes used or proposed to-be used by an employer will provide employment and

| places of employmient to his employees whith are as safe and healthtul as those which would
preveil if he complied-with the standard, The rule or order so issued shall prescribe the
conditions the employer must maintzin, and the practices, means, methods, operations, and
processes which he must adopt and utllize to the extentthey differ from the standard in
question. Such & rule or order may be modified or revoked upon application by an employer,
employees, or by the Secretary o his own-motion, in the manner prescribed for its issuante
under this subsection at any time after sk months from s issuance,

(e} Whenever the Secretary promulgates any standard, makes any rule, order, or decision,
grantsany exémption or extenglon of time; or compromises, mitiates, or settles any penalty
assessed under this Act, he shak inciudes a statement of the véasons for such action, whidh
shall be published in the Federal Register.

{f) Any person wheo may be adversely affected by a standard issued under this section may at
any time prior to the sixtieth day after such stangdard is promulgated file a petition
challenging the valiity- of guch standand with the United States eoutt of appeals for the
circult wherein such person resides of his his prncipal place of business, for a judiclal review
oF such standard, A copy 6f the petition shall be forthwith transmitited by the clerk of the
court to the Secretary. The filing of such petition shall not, unless-ctherwise ordered by the
court, operate as a stay of the standard, The deterhinations of the Secretary shall be
conclusive I supparted by substantfal evidence in the record corssidered as a whiole.

(g) In determining the priofity Tor establishing standards under this section, the Secretary
shall give due regand to the. urgency of the need for mandatory safety and health siandards
for particular Industries, trades, crafis, occupations, businesses, workalces or work
environmerits. The Secretaty shall alsd give due régard to the reconynendations of the
Secretaty of Health-and Homan Services regatding the need for mandatory standards in
determining the priortty For establishing such standards.

SEC. 7. Advisory Committees; Administration

29 USC §56
{&) (1) There Is hereby establiched a National Advisory Commiee o Ocoupational Safety
and Health consisting of bwelve members appointed by the Secretary, four of whom are to be
desigriated by the Secretary of Health and Homan Services, without regard to the provisions
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of tite 5, Unted States Code, governing appuintments in the competitive service, and
composed of répresentatives of management, labor, ocCipationa! safety and occupational
healtir professions, and of the public. Thé Secretary shall desigrate one of the public

members as Chalrman. The members. shail be-seleétted upon the basls of thelr expérience
2nd competence in the $ield-of oocupational sefety and hialth,

(2) The Committee shall advise, consult with, and maka recommendations to fhe
Secretary anid the Secretary of Health and Human Services-on matiers relating to the
administration of the Act. The Committze shall hold no fewer than tvn meetings during
each calendar ysar. All meetings 6f the Commitiee shal| be open to the public and a
transciipt shall be kept and made avallable for public inspection,

{3) The members of the Committee shal] be compensated in accordance with the
provisions.of section 3109 of tite 5, United States Code.

(4) The Secretary siiall furnish 1o the Committee an executive secretary and such
secrétarial, clerical, and uther services a5 are desmied necessary to the conduck of Jts
bukiness.

(b) An advisory committee may be appointed by the Secretary to assist him in his standard-
setting functions under section 6 of this Act. Each such committee shall consist of not more
than fiftesn membersand shall include as a member one or more dasighees of the Secretary
of Heaith and Human Services, and shall incfude among Its members an egual niumber of
persons qualified by experience and affillation to present the viewpoint of the employers
imvolved, and of persons siimiiarly qualiied o present the viewpoint of the workers Involved,
s well 5 one or more représentatives of health and safety agencias of the States. An
advisory committee may also include such other persons ag the Setretary may gppoint who
are qualfied by knowledge and experience bo make 2 useful contribublon to the wark of such
commiitee, including one or more representatives of professional organtzations of technicians
or professicnzls specializing in accupations] saféty or health, and ane or more
representatives of nationally recognlzed standards producing organizations, but the number
of persns $0 appointed to any such advisory commitiee shall not exceed the number
appointed to such'cormitted as representatives of Federal and State agencies. Persong
appointed to advisory committees from private life shall be compensated in the same manner
a5 consultanits or experts under section 3109 of title S, United States Code. The Secretary
shall pay to any State which is the employer of 2 member of such 2 committee who is a
representative of the health or safety agency of that State, reimbursement sufficient to cover
the actual eost to the State resulting from such representatives membership on such
committee. Any meeting of such committee shall be open to the public and-an accurate
record shall be kept and made available to the public, No member of such committes {other
than repre_selnmtrves of employers and employees) shail have an economic interest In any
proposed rule, -

{c) In carrying out his responsibllities under this Act, the Secretary is authorized

to—

(1) use, with the consent of any Federal agency, the services, facllities, and personnel of
Such agency, with or without reimbursement, and with the conseni of any State or
poktical subdivision thereof, accept and use the services, fadilities, and persannel of any
agency of such State or subdivision with reimbursement; and )

(2).employ experts and consultants or organizations thereof as authorized by section
3109 of titie 5, Urilted States Code, except that contracs for such employment may be
renewed annually; conpensate individuals so employed at rates not in excess of the rate
specified at the time of service for grade GS-18 wrider section 5332 of title 5, Uniited
States Gode, including trave! time, and slow them while away fiom thelr homes or
requiar places of business, travel expenses (Including per diem In liey of subsistence) as
authorized by section 5703 of title 5, United States Code, for persons in the Government
service employed intemmittertly, whiie so employed.

SEC. 8. Inspections, Investigations, and Recordkeeping

(a)dn order fo carry out the purposes of this Act, the Secretery, upon presenting appropriste 29 USC 657
‘credentials to the owner, operator, or agent In charge, is suthorized —

{1) to enter without delay and ot reasonable times any Factory, plant, establishment,
construction site, or other area, workplace or ervironment where work is performed by an

employee of an efmiployer; and

{2) to Inspect and investigate during regular working fhours and at other reasonable times, and
within reasonable imits and in a reasorable manner, any such place of emplayment and gl
petinent coriditions, structires, machines, apparatus, devices, equipment, and materials therein,
and o guestion privately any sich employer, bwrier, operator, agent of employee,

{b) In making his Inspections and investigations under this Act the Secretary may require the
attendance and testimoriy of witnesses and the production o evidence under oéth. Witnesses shali
be paid the same fees and miieage that are paid witnesses n the courts of the Unitied States, In
case of a cortumacy; failure, or refusal of any person to abey such an order, any district court of
the United States or the United States tourts of any terrltory br possession, withiln the jurlsdiction
of whith such person Is found, or resides or transacts businéss, upon the applicatian by the
Secretary; shall have jurisdiction to issue o such person an order requiring such persoh to appear
0 produce evidénce I, as,.and when so ordered, and 1o give testimony refating to the matter
under Investigation or in question, and any Faflure to obéy such order of the court miay be

https:I/www.osha.gov/p]s/oshaweb/owadisp.show_document?p__table=0SHACT&p_id=2743 8/7/2013



OSHA Content Document Page 7 of 23

punished by said eourt as a-contempt, thereof;
(£) {&) Each emploier shall make, keep and preserve, and make available to the Secretary or the

Secretary of Healthi and Human Services, such records reganding his adtivities relating to this Act
25 the Secretary, In cooperation with the Secretary of Health and Human Services, may prescribe
by reguition as necessary or appropriate for the enforcement of this At or for. developing
information regarding the causes and prevention of oooupational accidents and inesses. In order
'to carry gut the provisions of this paragraph such regulations may Include ‘provisiens requiring
empioyers to conduct periodic Inspections, Thie Secretary shall slso Issue regulations requiring fhat
employers, through posting of notives or other appropriate means, keep thelr employess nformed
of thelr protections and ohligations under this Act, induding the provisions df appiiable standards.

(2) The Secretary, In cpoperation with the Secretary of Health and Human Services, shal
prescrilie regulations requiring employers to maintain accurate records of, and to make periodic
reports oh, wotk-related deaths, njuiriis-and finesses other than minor injurles requiring only
first aid treatment and which do not Involve medicat treatment, loss of consciousness, restriction
of work or mption, bf transfer to another job.

{2) The Secretary, In cgoperation with the Secretary of Health and Human Sarvices, shall issue
regulations requiring employers to maintzin accurate records of employee exposures to
potentially toxic materials or harmful physical agents which sre required to be monltored or
measured under section 6. Such regulatons shall provide emplovess or thelr representatives
with an opportunity ke observe such moniloring or measiring, 2nd to have fccess to the records
thereof. Such reguiations shall also make appropriate provislon for each employee or former
employes to have actess to such records as will indicate his gwn exposure to toxic materials or
hammful physical agents. Each employer shall promptiy notify any employee who has been ar is
being exposed to toxic materials or harmful physica! agents In concentrations or at levels which
exceed those prescritied by an applicable occupationa! safety and health standard promulgated
under section 6, and shall inform any employee whe ks belng thus exposed of the corvective
actlon being taken,

(d) Any Information obtained by the Secretary, the Secretary of Health and Human Services, or a
State agency under this Act shali be obtained with 2’ minimum burden upon employers, especially
those operating small businesses. Unnecessary duplication of efforts In obtaining inforyation shall
be reduced to the maximum extent feaslble.

(e} Subfject to regulations kssued by the Secretary, a represantative of the.emyiloyer end a
representative auttiorized by his employees shall-be given an opportunity to accompany the
Secretary or his authorized represantative during the physical inspection of any workplace undes
subsection (a) for the purpose of 2iding sisch Inspection. Where there &£ no authorzed employee
representative, the Secretary or his authorized representative shall consult with & ressonable
nember of employees conceming matters of health and satety in the workplace.

{f) {1) Any employees or representative of employees who believe that a violation of a safely or
health standard exists that. threatens phiysizal harm, or that an imminent danger exists, may
request an Inspection by giving notice to the Secretary or his authorized representative. of such
violation or danger, Any such natice $hall be reduced to wriing, shall set forth with reasonabile
particuarity the grounds for the natice, and shal| be signed by the employees or representative of
enipioyees, and a copy shall bt provided the employer or his agent no kater than at the time of
inspection, except that, upon the request of the person giving such notice, his name and the
riarmes of individual employees referred to therein shall-not appeer In such copy or on any record
published, released, or made svallable pursuant to subsection (g) of this section, If upan receipt of
such notification the Secretary detarmings there are. reasonable grounds to believe that such
vinlation or danger exfsts, he shall make 2 special inspection In accortiance with the provisions of
this sectioh 25 spon as practicable, to determine IF such violation or danger exists. If the Secretary
tatermines there are no reasonable grourids o biebeve that a violation or danger exists hie shall
notify the employees or representative of the employees in writing of such determination.

(2) Prior %o er during eny inspection of a workplace, any employees or representative of
employees employad in such workplace may notify the Secretary or any representative of the
Secrétary responsible for conducting the inspection, In wlting, of ariy viclation of this Act which
they have regson b believe exists in such workplace, The Secretary shall, by regujation,
establish procedures for informal review of any refusal by 2 representative of the Secretary to
issue 2 citotion with respect to any such alleged violtion and shall Fumnish the employees or
representative of employees requesting such réview a written Statement of the reasbrs for the
Secretary’s final disposttion of the case.

(@) (1) The Secretary and Secretary of Health end Human Services are authorized to tomplle,
analyze, and publish, etthar in summary or detailed form, alf reports or information chtained under
this section,

(2) The Secretary and the Secretary of Health and Hurnan Services shall each prescribe such
fules and regulations as He may deem-necessary to catry out thelr responsiiities urider this Act,
Induding rules and regulations dealing with the inspection of an employer's establishient.

(h) The Secretary shall not use the results of enforcement activities, such.as the number of Pub. L, 105-
cltetions isued or penalties astessed, 10 evaluate employees directly involved in enforcement 158 added
activities under this Act or'to impose quotas o goals with regird to the results of such activities.  subsettion

th).

SEC. 9. Citations

(a} I, upon inspection or investigation, the Secretary or his authorized representative 29 USC 658
believes that an employer has violated a requirement of saction 5 of this Act, of any
standard, rule or onder promuigated pursuant to section €-of this Act, or of any regulations
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prescribed pursuant to this Act, he shall with reasonable prompiness issue 2 citation to the
employer; Eath citation shall be in writing and shall describe with. particularity the nature, of
the violation, including ‘3. reference to the provision of the Act, standard, nle, regulation, or
order ajleged to have been violated. In addition, the citation shall fix & reasonable time for
the abatemeént of the violatio, The Secretary may prescribe procedures for the Issuance of 3
notice in liew of a citation with respect to d minimis violations which have no direct or
immediate relationship to safety or heaalth,

{b) Each cltation issued under this section, or a copy or toples théreof, shall be prominently
posted, as prescribed In regulations lssuad by the Secretary, at or near each place a violation
referred to In the ditation oocurmed.

(€} No diation-may be issued under this section after the explration.of st months following
the occurrence of any viglation.

SEC. 10. Procedure for Enforcement

(a) If, after an inspection or investigation, the Secretaty Issues 8 citation under section 9(2), 29 USC 659
he shall, within & reasonable time aftér the tenmination of such inspection or investigatior,

notify the employer by certified mall of the penalty, If any, proposed to be sssessed under

section 17 and that the employer has fiftéen working days within which to notify the

Secratary that he wishes to contest the citation or proposed assessment of penalty. If, within

fifteen working days from the receipt of the notice issued by the Secretary the emplover fails

to notify the Secretary that he intends to contest the cltation or proposed assessment of

peralty, and no netice is filed by any employée or reprsantative of employees under

subsection {c) within such time, the citation and the assessment, a¢ proposed, shall be

deemned a final order of the Commission and not subject o review by any court or agency.

{b} If the Secretary has reason to believe that an emplover has failed 1o correct a violation for
which a ciiation has been issied within the pariod permitted for its correction {which period
shall not begin to run until the éntry of a final order by the Commiséion-in the cese of any
review proceedings under-this sectian inftiated by the employer In good faith and not solely
for delay or avoldance of penalties), the Secretary shall notify the employer by certiiiad mail
of such failure and of the penalty propased to be assessed under section 17 by reason of
such failure, and that the employer has fifteen worklng days within which to notify the
Seaetary that he wishes to contest the Secretary's notifiGation or the propesed assessment of
penalty. i, within fifteen working days from. the recelpt of notification issued by the
Secretary, the employer falis 4o notify the Secretary that he intends to contest the notification
or proposed assessment of penalty, the notification and assessment, as proposed, shall be
deemead a final onder of fhe Commission and not subject 1o review by any court or agency.

(£} ¥ an employer notifies the Secretary that he intends to contest a citation issued under
section 9(a) or notification issued under subsection (a) or (b} of this section, or ff, within
fifteen working days of the Issuance of a citation under section 5{(a), any employee or
representative of employees fllies 2 notice with the Secretary alleging that the pariod of time
fined in the citation for the abatement of the wiolation Is unreasanable, the Secretary shall
immediatsly advise the Commyission of such notification, and the Commission shall afford an
oppartuntty for a hearing (in accordince with section 554 of title 5, United Statet Code, but
withtut regard to subsection (8)(3) of such section), The Commission shall thereafter issue
an order, based on findings of fact, affirming, modifying, or vacating the Secretary’s citation
of proposed penalty, or directing other appropriate reflef, and such order shall become final
thirty days after its lssusance. Upon 2 showing by an employer of a good falth effort to comply
with the abaterent reguireiments of a citation, and that abatemant has not been completed
because of factors beyonid his reasonable cuntrol, the Searetary, after an opportunity for &
hearing as provided in this subsection, shall issué an grder affiming or modifying the
abatement requirements in such citation, The rules of pragedure prescribed by the
Commission shall provide affected employees or representatives of affected employees an
opportunity to participate as parties to hearings under this subsection.

SEC 11. Judicial Review

29 USC 660
{2) Any person adversely afférted or aggrieved by an order of the Commission issued under
subsection (¢} of section 10 iy obiain-a review of such order in any United States court of
appeals for the circuit in which the vialation Is-alleged to have ooaurred or where the
empipyer has Ibs principal office, o in the Court of Appeals For the District of Cofumbla
Circutt, by fillng.In such court within sbdy days following the issuance of such order B written
petition praying that the drder be modified or set aside, A copy of such petition shall be
forthwith tiansmitted by the derk of the court to the Commission and to the other parties,
and thereupon the Commission shall file ini the court the record in the proceeding as provided
in section 2112 of title 26, United States Code, Upon such filing, the court shal! have
jurisdiction of the proceeding aitd of the question determined theriin, and shall have pewer
to grant such temporary relief or restraining order as i deems just and proper, and to make
and enter upon the pleadings, testimpny, and proceedings set forth in such record a dearee
&ffirming, modifying, OF setting aside in 'whole orin part, the order of the Commission and
enforcing the same to' the-axdent that sechvorder is affméd or madified. The
commancement of proceedings under this subsection shall not, uriless ordered by the court,
operate & & stay of the order of the Commissan: No objection that has not been urned
before the Commission shall be considered by the court, unless the Failire or neglect to urge
suchi-objection shall be excused because of extraordinary circumstances, The findiigs of the
Commission with respect to-guestions of fact, If supported by substantial evidence on the
record considered'as a whole, shall-be conclusivie. 1f dhy party shall apply to the coutt for
leave to adduce additional evidence and shall show to the satisfaction of the baurt that such
‘additional evidence is material an that there were reasonable groumds for the fallure to
adduce such evidence In the hearing before the Commission, the court may order such
additionsl evidence to be taken before the Comniission and to be imade a pért of the record.
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The Commission may modify & findings s to the fact; or make risw findings, by reason of
additionsl evidence 5o taken and filed, and it shajl fiie such rodified or new findings, which
findiigs with respect to ‘questions of fact, If supported by substantial evidence on the record
considered as & whole, shall be conclisive, sind its recommendations, If any, for the
madification or setting aside of its original order, Upon the filing of the record with it, the
Jurisdictian of the court shall be exclusive and is judgment and deare shall be final, except
thet the sarne shall be subject to review by the Supreme Cowrt of the. Unlled States, as
provided in section 1254 of Litle 28, United States Code.

{b) The Secretary may also ohtaln review or enforcement of any final onder of the Pub, |, 98-620
Commisslon by filing a petition Tor such relief in the United States court of appesls for the
cireult in which the alleged violation ocourred or In which the erployer has its principal office,
anid the provisians df subsection (a) shall gover such proceedirigs to the exient spplicable.

I no petition for review, b5 provided-in subsaction (a), Is filed within sisty days sHter service
of the Commission’s order, the Commiszlon's findings of fact arid grder shall be confusive in
confiection with any petition for enfiircerrient which Is filed by the Secretary after the
expiration of such shity-day period. In any such case, as well as In the chse of 8
noncontested citation. or notification by the Secretary which has become-a fina) order of the
Comivilssion tinder subsection {a) or {b) of séction 10, the clérk of the court, unless-otherwise
ordered by the court, shall forthiwith enter a decres enforcing the-order and shall transmit a
copy of such decree to the Secretary and the employer named in the petition, In any
contermpt proceeding brought to enforce-a decree of a coirt of appeals entered pursuant to
this subsection.or subsection {a), the court of appeals may sssecs the penalties provided in
section 17, In addition to Inveking any other avallzble remedies,

(c) (1) No person shall discharge or In any manner discriminate against any employes
because such empioyee has flled any complaint or instiuted or caused to be instituted
any proceeding uinder of related to this Act of has testified or Is about to testify In any
such proceeding or because of the exercise by such employes on behelf of himself or
ctfiers of any right afforded by this Act.

(2) Any etnployes who believes that he has been discherged or otherwise distriminated
against by any person in violation of this subsection may, within thirty days efier such
violation occurs, file & complaint with the Secretary alleginig such discrimination. Upon
receipt of such complaint, the Secretary shall ciuse such Investigation to be made as he
deerhs appropriste. If upon such investigation, the Secretary determines that the
provisions of this subsection hbve been violsted, he shall bring an action in any
appropriate Uintted States district court against such: person. En any such action the
United States district courts shall have jurisdiction, for cause shown to restrain violations
of paragraph (1) of this subsection and order all appropriate relief including rehiring or
reinskatement of the employee to his farmer position with back pay.

{3) Within 90 days of the receit of a complaint filed under this subsection the Sacvetany
shall notify the complalnant of his determination under paragraph 2 of this subsertion,

SEC 12. The Occupational Safety and Health Review Commission

{8) The Ocoupational Safety and Health Review Commission is hereby established, The 29 USC 651
Commission shall be composed of three members whe shall be appointed by the President,

by and with the advice and tonsent of the Senate, from among persons who by reason of

training, education, or experience are qualified to catry out the Tunctions 6f the Commlssion

under this Act. The President shall designate one of the members of the Commission to serve

as Chalmmari,

(b) The terms of members of the Commissien shali be six years except that
{13 the members of the Commission first taking office shall serve, s desipnated by the

President at the ime of appaintment, phe for a term of two years, one for a term of four
eats, and one for a.term of six years, and

(2) & vacarcy capsed by the death, resignation, or removal of a member prior to the
expiration of the tefm for which he was appointedishall be filled obly for the remainder
of such unexpired term.

A matber of the Commission may be remaved by the President for Ineficiency, neglect of

ditty, or malfeasance in office.
(c) {Vext omitted.) Sae notes on

omitted text.
{(d) Thie principal office of the Commission shall be. in the District of Columbia. Whenever the
Commission deems that the convenience of the public or of the parties may be promoted, or
delay orexpense may be minimized, it may hold hearings or conduct other proceecings at
any cther piace, Pub. L. 85-251

(€) The Cheirinéin shall be responsible on Yehalf of the Commission For the administrative
operations of the Commisslon 2rid-shall appoint such administrative law judges and other
€empicyees as he deems nevessary to assist in the performance bf the Commission's functions
and 1o fix their compensation. in2ccordance with the provisions of thapter 51 and subchapter
117 of chapter 53 of titke 5, United Stetes Code, relating to dassification and General Schedule
pay rates: Prowided, That assignment, removal and eompensation of adininistrative law
Judges shall be in accordance with sections 3105, 3344, 5372, and 7521 of title 5, Uniied
States Code.,

(f) For the purpose of camylng out its functions under this Act, two members of the )
Commilssion shall constitute & quorum end official action can be tiken only on the affirmative
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vote of at least two membars,

{g) Every-officla! act of thie Commilssian shall ba enteret of record, and Its heaiings and
records shall be vpen to the public. The Comimisslon is authorized to make such rues a5 are
necessiry fur the orderty tranisaciion of Its proceedings, Unless the Commission has adopted
2 different rult, #S proceedings shail be inaccordance with the Federal Rules of Civll
Procedure,

(h) The Corimission may order testimany to be taken by deposition in any proceedings
pending beforé it at any state of such procesding. Ay person may be compelled 1o appear
and depose, and to prodyce books, peipers, or docurents, in the Same mannier as witnesses
indy be compelled to appear-and testify end proguce like documentary evidence before the
Commission. Witnesses whise depositions are taken yrider this subsection, and the persofis
taking such deposftions, shall be entitied tp the same fiees s are paid Tor like services ifi the
oourts of the Unitad States.,

(I} For the purpose. of any proceeding before the Commission, the provisions of section 11 of
the National Labot Relations Act (20 LS.C. 161) are hereby mads epplicable to the
jurisdiction and powers of the Commission.

) An adminisirative daw judoe appointed by the Commissfon shall hear, and make a
determination upan, any proceeding instituted before the Commilssion and any motion in
orinection therewith, assigned to such adrinistrative law judge by the Chairman of the
Commission, and shall make a seport of any such determination which constitutes his final
dispasition of the praceedings. The report of the administrative law judge shall become the
final arder of the Commission within thirty days after such repart by the administrative iaw
judge, unless within such perind any Commission member has directed that such report shall
be reviewed by the Commission.

(k) Except 25 otherwise provided in this Ad, the administrative law judges shall be subject to
the laws governing employees in the dassified divil service, except that appointments shall be
made without regard to section 5108 of title 5, United States Code. Each administrative law
judge shall receive compensation at 3 rate not less than that prestribed for 65-16 under
section 5332 of title 5, Unked States Code.

SEC. 13, Procedures to Counteract Imminent Dangers

(8) The United Stetes district courts shatl have jurisdictioni, upon petition of the Secretary, to 29 USC 662
restrain any condftions or practices in any place of employment which aré such that 2 danger
exists which could reasonably be expected to cause desth or serius physical harm
Immédiately o before the imminence of such danger can be eliminated through the
enforcement procedures otherwise provided by this Act. Any order issued under this section
may require such steps to be taken as may be necessary W ewald, correct, or rerfiove such
imeainent danger and prohitiit the employment er presence of any individial in locatlens or
under conditions where suich imminent denger exisis, except individuats whase presence is
necessary ko avold, corvect, of remave such Imminent danger or to malntaln the capacity of a
continudus pracess operation to resume normal operations without & complete cessation of
operations, or whete 2 cessation. of operstions Is necessary, to permit such ¥ be
accomplished in e-safe and orderly manner.

(t) Upen-the filing of any such pétition the district coint shall have jurisdiction o grant such
injunctive relief or temporary restraining order periing the outcome of an enforcement
proceeding puvsuant o this Act. The praceeding shall be as provided by Rule 65 of the
Federal Rules, Civil Procedure, except that nio temporary rastraining order issued without
notice shall be effective for & paried longer then five days,

(c) whenever and as sbon as an inspector concludes that conditions or practices described in
subsection {a) exist in any place of employment; he shall inform the affectad employees and
employers of the danger and that he Is recommending to the Secretary that relief be sought.

(d) If the Secretary arbitrorily or capriciously falls to seek relief under this section, any
employee who may be injured by reason of such fallure, or the representative of such
employees, miight bring an action against the Secretary Jn-the United States district court for
the district In which the imminent danger is alleged to exist o the-employer has its printipal
office, or for the Distsict 8F Columibla, for 2 writ of mandamus to cormpal the Secratary to
seek such aih order And for such further relief as may be appropriste.

SEC, 14, Representation in Civil Litigation

Except as provided in section 518(s) of title 26, United States Code, reiating to litigation 29 USC 663
before the Supremi Court, the Sofidtor of Labor May appear forand fepresent the Secretary

in-ainy civi litigation brought under this Act but alf such litigation shall be subject to the

direction ahd control-of the Attoimey General.

SEC. 15; Confidentiality of Trade Secrets

All infrmation reported to or otherwise obtained by the Secretery or his representative in
connection with any Inspection or proceetiing under this Act which contains or which might
feveal o trade secret referred b in sectibn 1905 of title 18 of the United States Code shall be
considered confidential for the porpase of that sectian, except that such information rhay bie
disclosed to other officers or employees concemed with carrying out this Act or when
relevant ih any proceeding under this Act, In ahy sich proceeding the Setretary, the
Cornmission, or the couirt shall issue such orlers 25 may be appropriate to protect the

29 USC 664
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confidentiality of trade secrets,

16. Varixtions, Tolerances; and Exemptions

The Secretary, on the record, aRter notice and apportunity for a hearing may provide such 28 USC 665
reasonabie Umitations and may meke such rules and reguiations allowing reasonable

Varigtions, tokrances, and exemptiors to.and From any-of all provisions of this Act as he-may

find necessary-and proper to avpld serfous impetrment of the netional deférise. Such action

shall not be In 2ffect for more than sbx moriths without notification to affected employees and

ah opportunity being &fforded for 3 hearing.

SEC. 17. Penalties
{2) Any employer who iillfully or repeatediy violates the requitements of section 5 of this 29 USC 666
Act,.any standard, rule,.or order promulgaed pursuant to section 6 of this Act; or
repulations prescribed pursuant fo this Act, may be assessed a cvil penalty of not more than Pub. L. 101-508

70,000 for each violation, but not lass than $5,000 for each wiliful violation, mﬁdr civil
. p i subsections (a)(d)
{b) Any-employer who has received 2 cRetlan for a serious violtion of the reqiirements of 0. See Histori

sectlon 5 of this Act, of any standard, rule, or ordet promulgated: pursuant to section 6 of
thé Act, or of any regufations prescribed pursuant to this Act, éhall be assessed 3 civil
penalty of up to $7,000 for each such vioketion.

{c) Any employer who has received a citation for a violation of the requirements of section 5
of this Act, of Bny standard, rule, or order promulgated pursuant to section 6 of this Adt, or
of reguiations prescribed pursuant to this Act, and such violation k specifically determined
not to be of & seriows nature, may be assessed a civil penalty of up to 47,000 for each
violation,

(d} Any employer who falls to correct a vilation for which a citation has been issued under
section 9{a) within the pericd permitted for its comrection {which period shall not begin to
run unt the date of the Ainal arder of the Commission in the case of any review proceeding
under section 10 Inftiated by the employer in good faith and not solely for delay or avoldance
of penalties), may be bssessed & civil penaity of not more than $7,000 for each day during
which such failure or violation continues,

(€) Any employer who willfully viblates any standard, nile, or order promulgated pursuant to Pub, L. 98-473
section 6 of this Act, or of any regulaticns prescribed pursuant to this Act, and that violation Maximum criminal
caused death to any employee, shall, upon conviction, be punished by a fine of not more  fines-are increased
than$20,000 or by mprisonment for hot more Ehan six months, or by both; except that if by the Sentencing
the conwiction is for a vielation committed after 2 first conviction af such persn, punishment Reform Act of

: 1984, 18 USC §
shall be by a fine of not more than 20,000 or by imprisorment for net more than one year, 3551 ot sen, 26

or by both. Historical notes.

(f) Any person who gives atvance notice of any inspectian to be conductad undar this Act, See Bistoncs!
without authority from the Secretary o his désignees, shall, upon conviction, be punished by novas,

a fine of not more than $1,000 or by imprisonment for not more than six months, or by

both.

(g} Whaever knowingly makes any false statement, representation, or certification in eny
application, record, report, plan, orother document filed or required to be maintained
pursuant to this Act shall, upon conviction, be. punished by a fine of not more than $10,
or by Imprisciitent For not miore than six mionths, or by both,

(h) {1) Section 1114 of title 18, United States Code, is hereby amended by striking out
"designated by the Secretary of Health and Hurnan Services to conduct invesi

or inspections under the Federal Food, Drug, and Cosmetic Act” and inserting in liey
thereof “or.of the Depariment of Labor assigned to perférm Investigative, inspection, or
law enforcement functions”,

(2) Notwithstending the provisions of sections 1111 and 114 of thie 18, Unlted States
Code, whoever, in violation of the provisions of section 1114 of guch fitle, kilis a person
while engaged In or on account of the performance of invéstigative, nspaction, oF kaw
erifircemerit functions added to such section 1114 by parégraph (1) of this subsection,
and who would othetwiise be subject bo the penialty provisitns of such esction 1111,
shall be punished by Imprischment for any tann of yezrs or for Iffe.

{) Any employer who vioiates any of the posting requirements, s prescribed under the
provisions of this Act, shall be assessed 2 civil penalty of up to §7,000 for each violation.

{f) The Commission shall have authority to assess all civil penalties provided In this-section,
giving due considersition to the appropriatiness of the penahty with respect to the size of the
business of the employer belng charged, the gravity of the violation, the gopd faith of the
emipioyer, and the history of previous violations,

(k) For purposes of this section, @ serious viotation shall be deemed to exist in 2 place of
employmient if there is a substantlel probiability that death or serioiis physical harm cogild
resuit from & condition which exists, or from oni or more prectices, means, methods,
operations, or processes which have bean edopted or are in use, In such: placé of
emplayment unless the employer did not, and could not with the exercise of reaspnable
dlligence, know of the presénce of the vidlation,

{1) Civil penaities-owed under this Act shall be palkd to the Secretary for depostt into the
Traasury of the United Btates and shall accrue to the United States and may be recovered in
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@ civil action In the name of the United States brought In the United States district court for
the district where the violation s alleged to have octurred or where the empleyer has s
principal office.

SEC. 18, State Jurisdiction and State Plans

{2) Nothing in this Act shall prevent any Staite agency of-court from ssserting furisdiction 29 USC 667
under Siate law over any otcupational safety or health issue with respect to which no

standard is In effect under section 6.

(b) Any State.which, at any time, desires to assume responsibliity for development and
enforcement thereln of occupational safety and health standards relating to any occupational
safety or health lssuk with respéct to which a Federal starndard has been promulgated-under
saction § shall submk a State plan for the development of such standards and thelr
enforcement.

{c) The Secretary shall approve the plan submitted by a State under subsection (i), or any
modification thereof, if such plan n his judgement -

{1) designates a State apency or agencies as the agency or agencies responsible for
administering the plan throughiout the State,

(2) provides for the development and enforcement of safety and health standards
relating tb orie or more safety or health fssues, which standards (and the enforcement of
which standaris) ane or will be at least as effective In providing safe and healthful
employment and places of employment ag the standards promulgated-under section 6
which relate to the same issites, and which standards, when applicable to products
which are distributed or used In interstate corsmerce; sre required by compelling focal
conditions and do not unduly Burden intefstate commerce, ;

(3) provides for a right of entry and inspection of all workplaces subject o the Act which
Is at least as effective as that provided in section 8, and induges a prohibiition on
advance notice of inspections,

(4) contains satisfactory assurances that suchi agoncy or agencles have or will have the
legal authority and qualified personnel necessary for the enforcement of sich standards,

(5) gives satisfactory dssurances that such State will devote adeguate funils to the
administration and enforcement of such standards,

(6} contains satisfactory assurances that suth State will, to the extenit permitted by its
faw, establish and maintain an effective and comprehensive occupsitional safety and
health program applicable to afl employees of public agencies of the State and is
poiitical subdivisions, which program s as éffective &s the standards cortained in an
approved plan,

{7) réquires employers in the State to make reports to the Secretary In the same manner
and fo the same extent as if the plan were not in effect, and ,

(8) provides that the State agency will make such reports to the Secretary in such form
and eontalning such information, as the Secretary shall from time to time require.

{d} If the Secretary tejects & plan submitted under subsection {b), he chall afford the State
submitting the plan due notice and opgiortunity for a hearing before so doing.

{€) After the Secretary approves a State plan submitied under subsection (b), he may, but
shall not be required-to, exercise hls authoiity under sections 8, 9, 10, 13, and 17 with
respect {0 comperable-standards promaigated under section §, for the period specified In the
next séntenice, The Secretary may exercise the authority referred to above untll he
determines, on the bssis of acual operations under the State plan, that the criteri set forth
In subsecticn (c)-are being applied, but he shail not make such determination for at least
thrée years after the plan's approval under subsection {c). Ligon making the determination
raferrsd to In the preceding senténce, the provisions of sections 5(a)(2), 8 {except for the
purppse of carrying out subsection () af this section), 5, 19, 13, -and 17, and standands
promiigated wider Settion 6 of this Act, shall not apply with réspect to any oocupational
safety or health lssues covered inder the plan, but the Secvetary may retain $ursdiction
ungler the above provisions In any praceeding commenced under ssction 9 or 10 before the
date of determination.

{D) The Seoretary shal, on the basis of reports-submitted by the State agency and his own
inspections make & continuing evaluation of the manner in which-gach State having a plan
approved under this section IS camying out such plan, Whenever the Secvetary finds, after
affording due notice and opportunity for a hesing, that-In the administration of the State
glan these ks @ failure to comply:substantially with any provision of the State plan (or any
assurance contalried therein), he shali-notily the State agency of His withdrawal of approval
of sucliplah and upon récelbt of suth notice such plan shall cesse o be ih effect, but the
State may retain jurisdiction in any case commenced before the withdrawal of the plan in
Ofder to enforce Standards rinder the plan.whenever the issues involved do not relate to the
teasons for thie withdrawal of the plan,

(g) Thi: State may-obtain # review of a decision of the Secretary withdrawing approval of or
rejecting its plan by the United States eourt of appesis for the circult In which the State Is
lotated by filing in such court within thirty days following receipt-of notice of such decision a
‘Patition to madkfy or set aside in whole-or in part the action of the Secretary. A copy.of such
petition shall forthwith be served upon the Secretary, and thereupon the Secretary shall
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exitify and file in the court the record upen which the decision complained of was lssued as
provided In section 2112 of title 28, United States. Code. Unless the tourt finds that the
Secretéry’s decision In refecting a proposed State plan.or withdrewing his approval of such a
plen. s not supported by substantial evidente the court shell affimn the Secretary's deckion,
The judgment of the court shall bé subject to review by the Supreme Court of the United
States upon certioraii or certification as provided in section 1254 of title 28, {nited States
Code.

{h) Ttee Secretary may enter Into 2n agreement with a State under which the State will be
pemmitted to continue to enforce one of mori dotupational heaith-and safety standards T
effect in such State until final action is taken by the Secretary with respect to a plan
submitted by 2 State unider subsection (b) of this section, or two years from the date of
ehactment of this-Act, whichéver is earlier,

SEC. 19, Faderal Agency Safety Programs and Responsibilities
(8} It shall he the responsibility of the head of each Federal agency (nat Including the Unlted 29 LISC 658
States Postal Service) tn establish arid malntain an effective and comprehensive occupational
safety and health program whith Is conskstent with the stbndards pmmulgeted under section
6. The head of each agency shall {after consultation with representatives of the employees
mreof) -

(1) provide sefe and healthful places and conditions of employment, consistent with the  Pub. L. 50-241
standards set under section 6;

{2) acquire, malntain, and requite the use of safety equipment, personal protective
equipment, and:devices reasonably necessary to pratect-employees;

{3) keep adequste records of all occupatienal accidents and linessas for proper
evaluation and necassary corrective action;

(4) consult with the Secretary with regard to the adequacy as to form and content of
rézords kept pursuant to subsection (8)(3) of this section; and

(5)make an annua| report 0 the Secretary with respect to eccupational accidents and
Injuries and the egency's program under this section. Such report shall inclucle any
report submitted under section 7502{eX2) of title 5, United States Gode.

{b) The Secretary shall réport to the President a summary or digest of reports submitted 0 Pub. L. 97-375
him under subsection (a)(5) of this section, together with hils evaluations of #énd"
recommendations derived from such reports,

(c) Section 7802(c)1) of title 5, United States Code, Is ameided by Inserting after "agencies®
the following: “and of labor organizations representing employees”,

() The Secretary shall have scorss to records and reports kept and filed by Federal agencies
pursuant to subsections (a)(3) and (5) of this section unless those records and reports are
speafically required by Executive order to be kept secret In the interest of the national
defense or forelga policy, in which case the Secretary shall Fave access bo such information
az will not jeopardize national defente or foréign policy,

SEC. 20, Reszarch end Related Activities
(2) {1 The Secretary of Health and Human Sefvices, after consultation with the Secretary 2% USC 669
and with other appropriate Federal departments or agefcles, shall conduct (directly or by
grants or contralts) research, experiments, and demonstrations releting ko cocupational
safety and health, including studies of psyrhologicel factors irvolved, and relating to
:?eaw mm’ techniques, and approaches far desling with occupational safety and
th problerns.

{2) The Secretary of Health and Human Services shall from time to time consult with
the Secretary in order to develop speciic plans for such research, demonstrations;
and experiments as are nevessary to produce eriterla, ncluding criteria identffying
tince sisbstances, enabling the Secretaty o meet his responsibiiity Tor thé formulation
of safety and health standards under this Act; and the Secretary of Health #nd Human
Services, on the basis of such research, demonstrations, and experiments and any
ather Information availabie to him, shall develop and publish at least annualty such
criteria &s will effectuate the purposes of this Act.

(3) The Secretary of Hepkh and Human Services, on the basls of such research,
demanstrations, and experivients, and any other jnformiation available to him, shall
develop eriterda denling with toxic materials and harmiul phiysical agents and

substances which will describe axposure levels that are safe for various perlods of
employment, including but not fimited to the exposure levels at which no emiployes
will suffer impajred hizalth or functional capacities o diminished ife expectancy 25
resuit of his work experience. '

{4) The Secratary of Health and Human Services shall aleo cbnduct spedial research,
experiments, and demonstrations relating to oocupational safety and health s are
necessary ki explore igw problems, induding thosa created by new techhology in
occupational safety and health, which may réquire dmeliorative sction: beyond that
which s atherwise provided for in the operating provisions of this Act. The Secretary
of Health and Human Services shall also conduct résearch into the mothvational and
behavioral factors relating 1o the fiekd of occupational safety and Health,
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{5) The Secretary of Health and Human Services, in order to comply with his
résponslbilities Lnder paragraph (2), and in arder to develop needeg Information
regarding potendially toxic substances or hammful physical agents, mey prescritie
regulations requiring employers to meagure, retord, and make reports on the
exposute of employees to substances or physical Bgents which the Secvetary of
Health and Human Services reasonably believes may endanger the heakth or safety of
emtiloyees. The Secrétary of Heaith and Human Services also is authorized to
establish such programs of medical examinations and tests as may be necessary for
detemrnining the ingidence of pocupational fnesses arid the susteptibiity of employeés
to such lipesses: Nothing in this or any ottier provision of this Act shall be deemed to
authorize or require medical examination, immunization, or treatment for those who
object theveto on refigious growunds, except where such s necessary for the protection
of the health or safety of others. Upon the-tequest of any employer who ks réguired to
measure and record exposure of employers t-substancesor physical agents as
provided under this subsection, the Secretary of Health and Human Services shall
furnich full financial or other astistance to such employer for the putpose of géfraying
any edditional expense incurred by him in-carrying out the measuring and recording
as provided in this subsection,

(6) The Secretery of Health and Human Services shall publish within six months of
enactment of this Act and théreafter as nekded but ot lenst annuafiy a list of all
knovin texic substarices by gentric family of other useful prouping, and the
concentrations at-which:stith toxinity is krown to ooour. He shall determine following
2 written: request by any emplGyer, or authorized reprasentative of employees,
specifying with reasonable particularity the grounds on which the request is made,
whether any substance nomally found In the place of employment has petentially
toxic effects in such-concentrations as used or found; and shbll submk such
determiniation both th employers end sfectad employees as sooh.ab possible, IF the
Secretary of Heelth and Human Services determines tiat any substance is potentiely
toxdic al the concentrations in which it is used or found ina place of employment, and
such substance is not covered by an occupational safety of health standaid
promulgated under section 6, the Sécretery of Health and Humah Services shall
immediately submi such determilnation to the Secretary, together with all pertinent
criteria,

(7) Within two years of enactment, of the Act, and amually thereafier the Secretary of
Health and Human Services shell conduct and publish industry wide studies of the
effect of chronlc or low-eve! expasure td industrial materials, processes, and stresses
on the potential for liness, disease, or oss of functional capacity in aging adults,

(b) The Secretary of Health and Human Services is authorized to make inspections and
tuestion employers and employees as provided in section 8 of this Act In order to camy
aut his functions end respensibilites under this section,

{c) The Secretary is avthorized to enter into contradts, agreements, or other arrangements
with appropriate public agencies or private organizations for the purpose of conducting
studies relaling to his responsibilities under this-Act, In carrying out his résponsibilitias
under this subsection, the Secretary shall cooperdte with the Secretary-of Health and
Hiimian Services in order to-avaid any duplication of efforts under this-section.

(d) Information obtained by the Secretary and the Secretary of Health and Human
Services under this section shall be disseminated by the Secretary to employers and
employees and organizstions theneof,

(e} The functions of the Secretary of Hesith and Human Services under this Act shat), to

the extent feacible, b delegated to.the Diréetor of the National tnstitute for Dcupational
Safety and Health established by section 22 of this Act.

EXPANDED RESEARCH ON WORKER SAFETY AND BEALTH

‘The Secretary of Health and Human Services (referred to In this section as the 29 LISC 6692
"Seicretafy”), acting through the Director of the National Instibute of Occupational Safety

and Health, hall entance and expand research as deerhed approprite on the health and Pub. L. 107-188,
safety of workers who.are at risk for-bioterrrist thrsats or attacks In the workplace, Titke 1, § 153 added
Muumgrasesrdmnmehéﬂmeﬁeptsofmasuregnkgnmhu;prpmwasuda‘ this text.
workers for diseases or disorders resulting from a bioterrorist threat or attack. Nothing in

this section may be construed-as establishing new reguiatory authority for the Secrefary or

the Girector t Issue or modify any ocaupational safety and Thestth rule or regulation.

SEC. 21. Training and Employee Educstion
{1} The Secretary of Health ang Human Services, after consultation with the Secretary and 29 USC 670
with other appropriate Féderal depariments and agencies, shall conthict, directly or by grants
o contracts —

{1) educatior prograims to provide an adequate supply of qualified personnel to carry out
the purposes of this Act, and

(2) informatiorial programs on the Importance of and proper use of adequate safety and
heakh equipment.

{b) The Secretary-fs also authorized to conduct, directly or by grants or contracts, short-tarm
training of personne! engaged in work related to his responsibiitias urider this Act.

() The Secretery, in consultation with the Secretary of Health and Human
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Services, shall —

(1) provide for the establishment and supervision of prograris for the education and
training of employers and employees In the recogrittion; avaidance, and prevention of
unszfie or dhealthful working' conditions in employments covered by this Act, and

Puab. L. 105-97,

{2) consuk with and advise employers and employees, Bnd organizations representing 52 added
employeis and ampluyees s to effective means of preventing occupational Injuries and subsection {d).
finesses. See Historical
nAotes.

(d) (1) The Secretary shail establish and support cooperative agreaments with the States
under which employers subject to this Act may. consult with State personinel with respect to -

(A} the application 6f nccupetional sefety and health requirerments urider this Act or
ynder State plans approved under section 18; and

{B8) volunkary efferts that employers may imdartake to establish snd taintsin safe and
healthful employment and places of employment. Such agreements-may provide, as a
condition of recelving finds under such agreements, for tontributions by States towards
meeting the costs of sich agreements.

{2) Pursuant:to such-agreements the State shall provide pn-site consultation at the
employer's worksite to employers. who request such assistance, The State may also provide
othier edutation-and tratning programs for employers and employees in the State. The
State shall ensure that on-site- consultations cohducted pursuant 1o such apreements
inciude provision for the participation by employess,

(3) Activities under this subsaction shall be conducted Indeperidently of any enforcement
activity. If an employer fails to take immediate action to eliminate empioyee exposure to an
Imiminent danger Identified In a conisultation or Fails to corvect a serious hazard so identified
within a reesonabie time, 2 report shall b made to the appropriate enforcement aithorlty
for such action s s appropriote.

(4) Thi Secretary shall, by requlation after notice and oppartunity for comment, establish
rules under which an empioyer---

(&) which requests and undergoes an on-site consultative visit provided under this
subsection;

{B) whilch, corrects the hazards that have been identified durlrg the visit within the time
frames established by the State and agrees to request a sulisequent consultative vistt If
major changes In working cenditions or work processes occur which introduce new
hezards in the workplane and

(C) which s implementing procedures for regularly identifying and preventing hazards
reguiated under this Act and maintains appropriate involvement of, and training for,
management and non-management employees in achieving safe and healthful working
condifions, may be exempl from an Inspection (except &n inspection requested under
section B{f) or an inspection to deternirie the cause of 3 workplace accident which
resulted in the death of one or more employees or hospltaiization for three or more
employees) for a. period of 1 year from the closing of the consuftative visk.

(5) A State shall provide workshe consultations under paraocaph (2) at the
request of an employer. Priority In scheduling such consuftations shall be

essigned to requests from small businesses which are in higher hazard industries or have
the most hazardous condibans &t issue jn the request.

SEC. Z2. Nationa! Institute for Occupational Safety and Hesith

(2} It is the purpose of thic section to establich a National Institute for Occupational Safety 29 USC 671
&nd Health in the Department of Health and Human Services in order to camy out the policy

set forth in saction 2-of this Act and t6 perforim the functions of the Secretary of Health and

Human Services -under sections 20 and 21 of this Act.

{b)There Is hereby established in the Deps -of Health and Human Sérvices a National
Instibute for Gecupational Safety and Healtti. The Institiste shall be headed by a Director who
shall be appointed by the Secrgtary of Health and Human Services, and who shall serve Far @
tenm of six years uhiless previously removed by the Secietary of Heafth and Humen Services,

{c) The Institute Is authorized to —
{1) develop and establish recommended oocupational safety and heaith-standards; and

{2) perform.all functions of the. Secretary of Health ard Human Services under sections
20 and 21 of this Act,

(6) Upon his own initiative, or upon the réquest of the Secretary of Health and Human
Senvices, the Director s authotized {1) to conduict £1sch research zind experimenta! programs
25 he determines are necessary for the development of criteria for fiew and

occupational safety and health standards, and (2) after consideration of the results of such
reséarth and axperimental programs make recommendations ‘concerning new or Impreved
oooupational safety-and heatth standards. Any occupational safety and health standard
recornmended purstant to this sedtion shall inimeciately be forwanded to the Secretary of
Labor, and to the Secretary of Hesith and Human Seivices.
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(&) In addition to any authority-vested fn the Institute by other provisions of this section, the
Directot, in carrying out the functions of the Institite, ks authorized to ~

{1) prescribe such regulations-as he-deems necessary governingthe manner in which its
functions shall be-cairied out;

(2) reckive money.and other proparty dnnamd, bedqueathed, or devised, without
condition or réstriction other than that it be used for the purposes of the nstituts and to
use; sell, or otherwise dispose of such property for the purpose of £airying out its
functions;

(3) receive {and use, sell, or otherwise dispose of, In accoriance with parzpraph (2)),
money and other property donated, bequesithed, or devised 1o the Instiste with a
“gondition or restriction, Including @ conettion that the Tristitute use other funds of the
Jnstitute for the' purposes of the gift;

(4} in 2ccordance with the civil service laws, appoint and flx the compensation of such
personnel &5 may be necessary to camy out the provisions of this section;

(5) obtain the services of experts and consultants in accordance with the provisions of
section 3109 of title 5, United States Code;

{6) acoept and wilize the services of voluntary and noncompensated personinel and
reimburse them for travel expenises, induding per diém, as euthorized by section 5703 of
title 5, United States Code;

(7) enter into contracts, grants or other arangements, or modifications thereof 1o carry
tut the provisions of this section, and such contracts or modifications thereof may be
entered into without performance or other bonds, and without regard to section 3709 of
the Revised Statutes, as amended (41 U.S.C. 5), or any other provision of law relsting to
competitive bidding;

{8) make advance, progress, and cther payments which the Birector deems necessary
urxier this tithe without regard to the provisions of section 3324 {a) and (b} of Titke 31;
and

(9) make other necessary expenditures. Pub. L. 97-258

{f) The Director shall submit to the Secretary of Health and Human Services, to the. President,
and to the Congress an annual report of the bperations of the Instititte under this Act, which
shall include 2 detailed statement of all private and public funds received and expendad by It,
| antl such recommiendations as he deems appropriate.
Pub. L, 102-55%

{g) Leac-Based Paint Activities. ackded subsection
g}

(1) Treining Grant Program.

(A) The Institute, in conjunction with the Administrator of the Environméntal
Protection Agenty, may make grants for the training and education of workers and
siipervisors who are or may be directly engaged In lead-based paint activities.

(B} Grants referred to in subparagraph {A) shall be awarded to nonprofit
organézations {Including colleges and universities, joint Iabor-management trust
funds, States, and nonprofit government employee organizations) —

(i} whith are engaged in the training and education of workers-and supervisors
who are or who may be directiy engaged In lead-basad paint activities {as
defined in Title IV of the Toxic Substances Control Act),

{Uwhich have demonstrated experlence in Implementing and sperating health
and safety training and education programs, and

(ili) with & demonstrated ability to reach, and involve in feac-based paint
training programs, tarpet-popiikitions of Indiviguls wtio are or will be engaged
in jead-hased paint activities. Grants bndar this subsection shall be awarded
ofily to those ofganizations that fund bt least 30 percint of thelr lead-based
paint activities training programs from non-Federal sources, excluding in-kind
coritributions. Granks may 2l be mads to iocal aovernments to camry out such
treining and education for thelr employees.

(C) There are-authiorized to be appropriated, & minimum, $10,000,000 to the

Institute For each of the fiscel years 1994 through 1997 to miake grants under this

paragraph.

{2) Evaluation of Progiame. The Institute shall conduct periodic and cofiprehensive
assesements of the efficacy of the worker and supervisor treining programs developed
‘and offered by thisse receiving grants under this sectioh. The Director shall prepate
reports-on the resulfs of these assessmenis addresbed to the Administrator of the
Environmente! Frotection Agency to inciude recommendations as mey be appropriate for
the revision of these programs; The sum of §500,000 is authorized to be appropriated to
the Institite for each of the fiscal years 1994 thraugh 1997 to carry out this paregraph.

WORKERS' FAMILY PROTECTION

(a) Short tite .
This section may be cited as the "Workers' Family Protecion Act”, 2Usce7a

Page 16 of 23
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(b) Fintings and puipose

{1) Findings Pub, L. 102-522,
Congress finds that- Tite T, §209
added this text.

(A) hazardous chermicals and substances that can threaten the health and safety of
‘workérs are being transported out of industries vi workers' clothing and persans;

(B} these chémicals and subitances have the potentlal to pose an additional threat
to the health and weifare of workers and thelt families;

{C) additionat information is needed concemning issues related to
employge transported contaminant releases; and
(D) sdditionel regulations may be needed-to prevent fubute releases of this type,

{2) Purpose
Tt is the purpose of this section to=-

(A} increase understanding and ewareness concering the extent and possible health
impacts of the problems and incidents described In paragraph 1):

(B) prevent; or mitigate future incidents of home contamination that could adversely
affect the health and safety of workers and thelr families;

(C) darffy regulstory authosity for preventing and vespanding to such Incidents; and
(D) assist workers In redressing and responding to such incidents when they ocoor,

(c) Evaluation of employee transported conteminant releases
(1) Study

(A) In general

Not later than 1B months after October 26, 1992, the Director of the Nationat
Institute for Occupational Safety and Health (hereafber In this section referred to as
the "Director™), In cooperation with the Secretary of Labor, the Administrator of the
Environments] Protection Agency, the Administrator of the Agency for Toxk
Substances and Disease Registry; and the heads of other Federal Governfent
agensles as determined to be approptiate by the Director, shall conduct a study to
evaluate the potantial for, the prevalence of, and the issues related to the
contamination of workers' homes with hazardous chemicals and substances,
induding infectious agents, transparted from the workplaces of such workers.

{B) Matters to be evaluated
In conducting the study and evaluation under. subparagraph (A), the Director shal--

(1} vonduct & review of past inddents of home contamination through the
utilization of literature and of records coricerning pest Itvestigations and
enforcement actions undartaken ty—

{7} the National Institute for Occupational Safety and Healtly;

(11) the Secretary of Labor to enforce the Occupational Safety and Health
Act of 1970 (29 11.5.C, 651 et seq.);

(1) States to enforce accupational sefety and haalth.standards in
accordante with section 18 of such Act (29 U.S.C. £67); and

{Iv} other govemnment agencies (incuding the Department of Energy and
the Environmental Protection Agency), as the Director may determine to be
appropriate;
(i) evaluate current statutory, regulsitory, and voluntary industrial hygiene or
other measures used by small, medium and arge employers to prevent or
refhediate home contamination; ’

(lii) complle a summary of the exdsting research and case histories conducted on
incldents of employes transported cantaminant releases, induding—

{1) the effectiveness of workplace housekeaping practices arid personal
protactive equipment in preventing such intidents;

(IT) the health effects, It any, of the resulting exposure on warkers and
thelr fartiles;

(IiI) the effectiveness of hormal hiouse. dieaning and laundry procedures for
removing hazardous materials and apents fram workers’ homas and
personal clathing;

(1¥} ingioor alr quality, as the research conterning such pertains to the fate
F cliernicais tinsported from a workpinca Into the home environment; and
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{V) methods for differentiating exposure-health effects and relative risks
assockatéd with Specific agents from other sources of exposive inside and
outside the home;

(Iv) identify #ie role of Federal and State agendies in responding to incidents of
horre contaminetion;

(v} prepare arid sumft k the Task Force established undér paragraph {2) and
to the 2pproprinte commitiees of Congress, a report conceming the results of
the matters studied or evaluated under clauses (1} throigh (iv); and

(vi) study home contamiriation incidents and lesues and worker and Family
protection policies and practices related to the spetisl dicumstances of
firefighters and prepare and submit to the appropriate committees of Congress
2 report concerning the findings with respect o such study,

(2) Development of investigative strategy

(8) Task Force

Not later than 12 months after ‘October 26, 1992, the Director shall establish a
working group, to be known ‘as the "Workers’ Family Protection Tesk Force”, The
Tesk Force shall-

{1} be composed of not more than 15 Individuals to be appointed by the Director
from among individusls who are representative of workers, intlustry, scientists,
industrial hygienists, the Natlonal Research Coundl, and government sgencies,
except that not more than one suich Individuial shall be from each appropiate
gavernment agency and the number of Individuals appointed to represent
Inchustry and werkers shall'be equal in number;

{H) review the report submitted under paragraph (LYBXvY;

{IN) detarmine, with respect to such report, the additiona! data needs, If any,
and the need for additional evaluation of the scientific Issues related to and the
feasibility of developing such additional data; and

(iv) If additional data are detérmined by the Task Forte to be needed, develop a
recommended! investigative strategy for use in obtaining such informietion.

(B} Investigative strategy

(i} Content

The Investigative strategy developed under subparagraph {A)) shall
identify data gaps that can and cannot be filled, essumptions and
uncerialnties associated withi various tomponents of such strategy, a
timetabie for the Implementation of such strategy, and methodologies vsed

to gether any réquired dats,

(ii} Peer review

The Director shall publish the prippsed investigative strategy under
subparagraph {(A)(lv) for public comment and wuifiize other methods,
including technical conferences or seminars, for the purpose of obtaining
comments concerning the proposed strategy.

(i} Finu! strategy

After the peer review and public-comment Is conducted under dause

(), the Director, in consullation with the heads of other government,
agencies, shall propose a final strategy for investigeing issties refated to
fiome contamination that shall be implemented by the National Institute for
Occupational Safety and Health and other Federal agencies for-the period
of time necessary to enable such apencies to obtain the information
identified under subparpgraph (A)iii).

(C) Eonstruction

Nothing In this section shail be construed as preduding any government agency
from Investigating issues refated to home contamination using existing procedures
untll such time a5 a final strategy s developed or from taking actions in addition to
thase proposed in the strategy afer its completion,

(3) implementation of investigative strategy )
Upon completion of the investigative strategy under subparagraph (BX(IN), ach Fedesal
2gency or department shall fulfill the role assigned to it by the strategy.

(<) Regutations

(1} In genersl

Not later than 4 years afier October 26, 1992, and periodicaliy thereafter,
the Secretary of Labor, based on the infarmation developed under
subsectiori {c) of this section &nd on tther informaticn avallable to the
-Secretary, shall—

(A)determine If additionat education about, emphasis on, or
enforoement of existing regulations or étandartis is needed and will be
sufficient, or If edditionis! regulations or standards are needed with
regard to employee transported réleases of hazardous méterials; and
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(E) prepere and submit to the appropriate committees of Congress
report concerning the result of such ditermingtion,

{Z) Additional reguiations or standards If the-Secretary of Labor determines
that additionial regulstions or standarde are neetled under paragraph (1),
the Secretary shall promuliate, purstiant to the Secretaty's authority under
the Occupational Sefety and Health Act-of 1970 (25 U.S.C. 651 et seq.),
such regulations or standards as determined to be appropriaté not ater
than 3 years after such-determination. ’

{e) Authorizmtion of appropriations Thene are authorized to be approprated-from
surns otherwise authorized to be appropriated, for each fiscal year-such sums as
may bé necessary to aairy it this section,

SEC. 28, Graiits to the Stites
(a) The Secretary Is authorized, during the ﬁﬂzl year ending June 30, 1971, and the two 20 USC 672
succeeding fiscal years, to make grants to the States which have designated a State agency under
section 18 to assist them —

(1) in ideritifying their fieeds and respansibilities in the area of occupational spfety and heplth,
{2} in developing State plans under section 18, or
(3)In developing plans for —

(A) establishing systems for the tollection of Information concerning the nature and
frequency of occupational injuties and diseases;

{B) increasing the expertise and enforcement capabiiities of their personnel engaged in
occupationa safety and heaith programs; or

{C) etherwise improving the acministration and enforcement of State oupational
sgzetv and health laws, induding standards thereunder, consistent with the objectives of
this Act.

{b) The Secretary Is suthorized, during the fiscal year ending June 30, 1971, and the two
sucteeding fiscal years, to make grants to the States for experimental and demonstration projects
consistent with the cbjectives set forth in subsection (a) of this section.

{c) The Govemor of the State shall designate the appropriate State agency for receipt of any grant
made by the Secretary under this section.

(d) Any State agenicy designated by the Governor of the State desirlng a grant under this section
shall:submit an application therafor to the Secretary.

() The Secretary ghall review the appication, and shall, after consultation with the Secretary of
Health and Hurnan Services, approve or reject such application.

{f) The Federal share for each State grant under subsection {a) or {b) of this saction may not
exceed 50 per centum of the botal cost of the application. In the event the Federal share for 201
States under either such subsection Is not the same, the differences among the States shal be
‘astablished on the basis of ohjactive criteria.

{g) The Secretary Is authorized 1o make grants to the States 4o assist them in administering-and
enforcing programs for occupetional safety and health contained in State plans dpproved by the
Seretary pursuant to section 18 of this Act. The Federal share for each State grant under His
subicection may not:exceed 50 per centum of the total cost o the State of such 8 program. The last
sentence of subsection (f) shiall be applicable in determining the Federal share nder this
subsaction,

{h)} Prior to June 30, 1973, the Secretery shall, after consultation with the-Secretary of Health and
Human Services, trensmit a report to the President and Lo the Congress, descritiing the experience
undér the grant programs authorized by this section and making any rectrmmendations he may
‘deem appropriate.

SEC. 24. Statistics
() In order to further the purpdses of this Act, the Secretary, In consultation with the 25 USC 673
Secretary of Heslth and Human Services, shall develop and mainbain an effective program of
collection, compEation, and amalysis of occiipational safety and health Statistics, Such
program may cover sif employmienits whether ornot subjert t any other provisions of this
Actbuit shiall-not cover empldymenits ewcluded by section 4 of thie Act. The Secretary shall
comyille acturate statistics on work jnjuries and ilinesses which shall nclude all disabling,
serious, or significant Infiries and dlinesses, whether or not invoiving loss of time from wark;
other than mintr Injuries réqiding only first sid treatmerit and which do not involve medical
treatmierit, loss of constiowsness, resiriction of wor or miotion, or transfer b shother job.

(b) To carry out his duties under subsection () of this section, the Secretary may —

(1) promote, encourage, or directly engage In programs of shules, information and
communication concerning oocupational safiely and health statistics;
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(2) make grants to States or political subdivisions thereof in. order to assist them In
developing :28 administering programis dealing with pecupational safety and health
statistics; a

(3) aange, through arants or contracts, for the condisct of such research and

investigatioris as give promise of furthering the objectives of this sertion,

{¢) The Federal share for each grant under sibsection (b) of tils section may be up to 50 per
centum of the State’s total cost,

{d) The Secretsiry maly, with the consént of.any State or political subdivision thereof, accept
and use the services, fatilitles, and employees of thi 2genicies of such State or political
subgdivision, with or without reirmbursement, in order to assisf him In carrying out his
furxctions under this sectlon,

(=) On the basis of the records made and kept pursuiant to section B(c) of this Act, emplovers

shall filé such reports with the Secretary as he shalf prescribe by regulation, as nacessary to
carry-out his ﬁmm under this At

(1) Agreements between the Depariment of Labor and States pertaining to the collection of
accupational safety and health statistics-already in effect on the efféctive date of this At
shall remain In-effect until superseded by grants or contracs made under this Act,

SEC. 25, Awdits

(2) Each recipient of & grant under this Act shall keep such records as the Secratary orthe 26 USC 674
Secretary of Health and Human Services shall prescribe, intduding records which fully disclose

the amount and dispesition by such reciplent of the procéeds of siich grant, the tatal cost of

the project or undertaking in connection with which such grant & ihade or used, and the

amount of that portion of the cost of the project or undertaking supplied by other sources,

and such other records as will fadiiitate an effective audif,

{b) The Secretary or the Secretary of Health and Human Services, and the Comptroller
General of the United States, or any of their duly authorized representatives, shall have
access for the purpose of atdit and examination to ariy books, documents, papers, and
records of the reclplents of any grant under this Act that are pertinent to any such grant.

SEC. 26. Annual Report

Within one hundred and twenly days following the convening of each regular session of each 29 USC 675 Pub.
Congress, the Secretary and the Secretary of Heaith and Human Services shall each prepare L. 104-66 §3003
and submit to the President for transiitia] to the Congress a veport upon the subject matter  terminiated

of this Act, the progress toward achievement of the purpose of this Act, the nesgs and provision relating
requirements in the feid of occupational safety and health, and any other relevant to transmittal of
information. Sych reports shalt include informatitin regarding occupational safety and heath  reportto
standands, and criteria for such standars, developed during the preceding year; evaluation  Congress,

of standards and criterla previously developed under this Act, defining areas of empheasis for

Tew criterla and standainds; én evaluation of the degree of pbservance of applicable

occupatioral safety and health standards, and a summary of Inspection and enforcement

activity undertaken; analysis and evaluation of reseerch activities far which results have been

cbtained snder-govermental snd féhgovernmental sponsorship; an analysis of major

cocupatipnal dissases; evaluation of avallable control and measurement techinology for

hazards for which standards or criterla have been developed during the preceding year;

description of cooperative efforts undertaken between Govemment agencies angd other

Interested parties in the implementation of this Act during the preceding year; 2 progress

repart on the development of an adequate supply of brained manpower in the figkd of

occupational safety and health, including estimates of fuhure needs and the efforts being

made by Government and-others to meet those riesds; llsting of all toxic substarices in

industrial usage for which labeling requiremients, criterla, or standiards have not vet been

establishedt; and éuch recommiendations for atditional legisiation as are deemed necessary t

pritect the safety and health of the wotker and Improve the adminisiration of this Act.

SEC. 27. National Commission on State Workmen's Compensation Laws
(Text omitted.) 20 USC 676

SEC. 2B. Economilc Assistance to Small Businesses

(et ) s
SEC, 29, Additionsl Assistant Secretary of Labor
{Text omitied.) mm‘f
SEC. 30. Additional Positions
(Text-omitted.) wm;n
SEC. 31, Emergency Locator Baacons 7
{Text omitted.) f’fmg‘:,“’t”
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5EC: 32. Separability
1f eny provision of this Act, or the application of such provision to arty person 6 28 USCE77
dreumstance, shall be held invalid, the remalnder of this Ac, or the application of such
provisian td persons or circumstances othier than those as to which it is held Invalid, shall not
be affected theretiy,

SEC, 33. Appropriations

There are authorized bo be eppropristed to carry out this Act for-sach fiscal year 29 USC 678
such sums as the Congress shall deem necessary,

SEC. 34, Efféctive Date
This Act shall take effect one hundred and twenty days after the date of is enactment.
Approved December 29, 1970,
As amended throlgh Januzry 3, 2004,
 HISTORICAL NOTES

This reprint generally retains the section numbers originally created by Congress fn the Ocoupational Safety and
Health (OSH) Act of 1970, Pub. L. 51-596, 84 Stat 1590, This decurnent includes some editorlal changes, such as
changing the format to make it easter to read, correcting typographicel errars, and updating some of the margin
fiotes. Because Congress enacted amendments to the Act since 1970, this version differs from the original

This reprint reflects the provisions of the OSH Act that are In effect bs of January 1, 20D4. Citations to Public
Laws which made important amendments to the OSH Act sice 1870 are tet forth in the margins and
explanatory notes are included below,

NOTE: Some provisions of the OSH Act may be affected by the enactment of, or amendments to, other statutes.
Saction 17(h)(1), 20 U5.C, 666, is an example, The original provision amerded section 1114 of title 18 of the
United States Code to intlude employees of "the Departrent of Labor assighed to perform |

Inspection, or faw enforcement functions® within the list of persons protected by the provisions to allow
prosecution of persons who have killed or attempted w kil an officer or employee of the LS. government while
performing official duties, This-reprint sets forth. the text of section 17(h) as enacted in 1970, However, since
1870, Congress has enacted multiple amendments o 18 U.5.C. 1114, The cument version does not spedfically
include the Dapartrnent of Labor In a list; rather it states that "Whoever kills. OF attempts to kill any officer or
[employee of the United States or of any agency in‘any branch of the United States Government (including any
member of the unifarmed services) while such officer or-employee Is engaged in or on account of the
performance of official duties, or any person assisting such an officer or emplovee In the performance of such
dutles or on agcount of that assistance shall be punished . . <" a5 provided by the statute, Readers are reminded
that the official version of statutes can be found In the current volumes of the United States Code, and-more
extensivé historical notes can be found in the curment volumes of the United States Code Annotated.

Amendments

On Janiary 2, 1974, section 2(t) of Pub, L. 83-237 replaced the phrase “Z{b)}6)" in section 28(d) of the OSH Act
with "7(b)(S)". 87 Stat. 1023, Note: The text of Section 28 (Econoimic Assistance to Small Buslness) amerled
Sectlons 7(b) and Section 4(cK1) of the Small Business Act, Because these amendments are no Innger current,
the text of section 28 is.omitted in this reprint. For the current version, see 15 U,5.C. 636.

In 1977, the 1.5, entered into the Panama Canal Treaty of 1977, Sept. 7, 1977, U.5.-Panams, T1.A.S. 10030, 33
U.5.T. 39, In 1979, Congress-enacted implementing {egisiation. Panama Caral Act of 1979, Pub, L. D6-70, 93
Stal, 452 (1979). Although no corresponding amendment to the OSH Act was enacted, the Ganal Zone ceased to
exist in 1979, The U, continued to manape, operate and fachitate the transtt of ships through the Canal under
the autharity of the Panarma Canal Treaty untl December 31, 1999, &t which time puthority over the Canal was
transferréd to the Republic of Panama,

On March 27, 1978, Pub. L. 95-251, 92 Stat. 163, replaced the term "hearing examiner(s)" with "administrative
lrw Judge(s)" in all feéderal laiws, Including sectians 12(e), 12(T), and 12(K) of the DSH Act, 29 U.5,C. 661.

On October 13, 1578, Pub. L 95-454, 52 Statt, 1111, 1221, which redesignated section numbers conceming
personne] rhathers and compensation, resulbed in the substitution of section 5372 of Title 5 for sectlon 5362 in
section 12(e) of the OSH Act, 20 U.S.C, 6561,

On QOctober 17, 1579, Pilb, L. 96-88, Title V, section S09(k), 93 Stat, 6658, 695, redesignated references to the
Department of Health, Education, and Welfare to the Depariment of Healjth and Human Services and
redesignated references to the Secretary of Health, Education, and Welfare to the Secretary of Health and
Homan Services,

On September 13, 1982, Pub, L. 97-258, §4(b), 96 Stat. £77, 1067, effectively substituted "Section 3304(a) and
{b) of Title 31" for "Section 3646 of the Revised Statutes, 36 amended (31 U.S.C. 520)" in section 22 (e)(8), 29
U.5.C. 671, refating to NIQSH procurerient authority.

On December 21, 1982, Fub. L. 97-375, 96 Stat. 1619, deleted the sentence in section 19(b) of the Act, 29
U.5.C. 668, that directed the Prasident of the Unfted! States to transmit anniial reports of the activitles of fockeral
agencies to the Housé of Représentatives and the Senste,

On October 12, 1984, Pub. L. 98-473, Chapter 1I, S8 Stat. 1837, 1987, (commorily referred to as the "Sentencing

Reform Act of 1984") instituted a daselfication system Tor criminal offenses punishable under the United States
Lode, Under this system, an offense with imprisonment terms of *six months or less but more than thirty days,”
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such as thit found in 29 U.S.C. 666{e) for & willful violation of the OSH Act, is clossified as 2 criminal “Class B

misdemeanir.” 18 U.S.C. 3559(&)(7).

The critnina! cade increases the monetary penalties for criminal misdemeanors beyond what is, provided for in
the OSH Act: a fine for'a Class B fisdemieanor resuiting in death, far-example, 1 not imore than $250,000 for an
Inclividuai, end is not more than $500,000 for an-organkzation. 18 U.5.C. 3571(b)(4); (}{4): The triminal cade
also provides for authorized temms of probation for both individuels and orgenizations. 18 U.5.C; 3551, 3561, The
term of imprisorenent for individuals 15 the safme as that authoirized by the OSH Act. 18 L.S.C, 35B1{bX7).

On Novernber B, 1884, Pub. L, 98-620), 9B Stat. 3335, deleted the [ast senitence in section-11(a) of the Act, 20
U.S.C. 660, that required petitions filed under the subsaction to be heard expeditiously.

On November 5, 1900, Pub, L, 101-508, 104 Stat. 1368, amended soction 17 of the Act, 29 US.C. 566, by
incredising the: penalties i section 12(s) from $10,600 for each violation to *$70,000 for each violation, but not
less than 35,000 for gach willul vinlation,” and increased the limitation o penalties In sections {bY, {c), (d), and
{f) from $1,000 to §7,000.

On October 26, 1892, Pub. L. 102-522, 106 Stat. 3410, 3420, acded-to Title 29, section 671a *Workers’ Family
Protection” to grant authbrity to the Direcior of NTOSH to evaluste, Imvestigate and I necessary, for the
Secretary of Labor to reguliite employes: transported releases of hezardous materfal that resut: from
toniaminetion ori the employee's cluthing or person and ey adversely affact the heakth and safety of workers
and their famllles. Note: section 6713 was enacted as section 209 of the Firs Administration Authorlzation Act of
1992; but it Is reprinted here because it Is eodified within the chapter that compirisas the OSH Act,

On October 28, 19932, the Housing:and Community Development Act of 1992, Pub, L. 102-550, 106 Stat. 3672,
3924, amended section 22 of the Act, 20 U.5.C, 671, by adding subsection (g), which requites NIOSH to institute
3 training grant program for lead-hased paint activities.

©On July 5, 1554, section. 7(b) of Pub. L. 103-272, 108 Stat. 745, repealed section 31 of the OSH Act, "Emergency
Locator Beacons.” Section 1{e) of the same Public Law, however, enacted & modified version of secton 31 of the
0SH Act. This provision, titled “Emargenty Locator Transmitters,” is codified ot 49 1.S.C, 44712

On December 21, 1995, Section 3003 of Pub. L. 104-66, 105 Stat. 707, as amended, effective May 15, 2000,
términated the provisions relating ko the transmittal to Congress of reports under section 26 of the OSH Act. 29
U.S.C. 675.

On July 16, 1998, Pub. L. 105-197, 112 Stat. 638, amended section 71 of the Act, 29 U.S.C. 670, by adding
subsection {d}, which required the Secretary to-estatilish a compiiance assistance program by which employers
can corislt with state personnel regarding the application of and compliance with OSHA standatds,

On July 16, 1998, Pub. L. 105-198, 112 Stat. 640, amended section 8 of the Act, 28 U.5.C, 657, by adding
subsection (h}, which forbids the Secretary to use the results of enforcement activities to evaluste the
employees Involved in such enforcement or to impose quotas or goals.

On September 29, 1998, Pub. L, 105-241, 112 Stat, 1572, amended sections 3{5) and 19(a) of the Adt, 20
LLS.C. 52 and 658, to inglude the Unilted States Postal Service as an "employer” subject to OSHA enforcement.

On June 12, 2002, Pub. L. 107-188, Tile I, Section 153, 116 Stat. 631, Congress enacted 26 L.S.C. 6698, to
expand tesearch on the "heaith and safety of workers who are et risk for bioterrarist threats or attacks In the
workplace.”

Jurisdictional Note

Although no corresponding amendments to the OSH Act have been made, OSHA o longer exercises jurisdiction
over the entity formerly known as the Trust Territory of the Pacific tlands, The Trust Territory, which conisisted
of the Former

Japanese Mendated Isdands, was established In 1947 by the Security Cound! of the |nited Natiohs, and
administered by the United States, Tustees/p Agraament for the Former Japenese Mandated Islands, Apr. 2-
July 18, 1947, 61 Stat. 3301, T.1.AS. 1665, B U,N.T.S, 189,

From 1947 to 1554, the people of these kslants exercised the right of self-detarmination conveyed by the
Trusteeship four times, resulting in the division of the Trust Territory ntg four separgte enities. Three entities:
the Republic of Patan, the Federated Stités of Micronesia, and the Republic of the Marshal Islands, berame
"Freely Associated States,” to whith U.S. Federal Law does not apply. Since the OSH Act &  génerally applicable
law thet applies to Guam, it applies to the Commomwenlth of Northern Mariana Islands, which elected to become
& "Fag Tenritory” of the United States, Ses Covenant to Estabiish & Commonweaith of the Northern Marisna
Fstandis in Foltical Union with the tinked States of Amierics, Articke V, section 502(a).as coritained 6 Pub, L. 94-
24, 90 Stat. 263 {Mar. 24, 1976){citations to amendmants omitted]; 48 U.S.C. 1801 and note (1976); s ée abso
Wﬂemﬂw&fﬁ,!ﬂc v. Dircior, Office of Workers Camipensstion Programs; 133 F.30 712, 722 {9 G,
1958)Longshore art Hatbor Workers' Compertsation-Act applies ko the Commonwealth of Nofthern Mariana
Islands pursuant to section S02(2) of the Covenant because the.Act has general application to the states and to
Guam). For up-e-date Information on the regal status of these freely associated states and territories, contact
the Office of irisular Affairs of the Deparimént of the Interior. {Web-adgress: hitp:ffwwiw, dol.gowfoldf)

Omitted Tt Repsons for textua) deletions vary, Some deletions may result from amendients o the OSH
Act; others to subsequent amendriients t otfier statutes which'the original provisions of the OSH Act may have
amended In 1970. In some instances; the original provision of the OSH Act was date-limifted and is nio longer
operative.

The text of section 12(c), 29 U.5.C. 661, ks omitted, Subsertion (c) amended sections 5314 and 5315 of Title 5,
Unitéd States Code, to add the positinns of Chairman and members of the ‘Oceupetione! Safety and Health
Review Commission.

"The text of section 27, 20 US.C. 676, Is omittad. Saction 27 Bsted Congressionsl findings on warkers'
tampensation and established the National Comimission 6 State Workmien's Compensation Laws, which ceased
tn exist ninety days after the submiesion of its final report, which was dug no kster than July 35, 1572
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The text-of section 28 {Economic Asslstance to Small Business) amended sections 7(b) and section 4{cX(1) of the
Small Business Act 1 allow for small business loans in order o comply with apyificable standards, Because these
amendments are no longer current, the text ks.omitted here, For the cuirent version ses 15-U.S.C. 636,

The téxt of section 29, {Additionial Assistant Secretary of Labor); created an-Assistant Secretary for Occupational
Safety and Heaith, and section 30 (Additional Posions) created bdditional posltions within the Department of
Labor and the Occupationa! Sefety-angt Health Review Commiission |n.prder to cauy out the provisions of the
OSH Act. The text of these sections is omitted here because & v Jonger refiects thee current statutory provisions
for staffing and pay. For turrent

provisions, see 28 U.S.C, 553'and 5 US.C. 5108 {c).

Section 31 of the original OSH Act amerxied 48 U.S.C, 1421 by inserting a section entitied “Emergency Locator
Beacons.” The text of that section is omitted In this reprint because Pub, L. 103-272, 108 Stat.745, (luly 5,
1954), repesled the teit of section 21 and enacted 3 modified version of the provision, entitled *Emergency

Locitor Traftsmitters,” which is codified at 49 U5.C, 44713,

Notes on othar jeglsiation atfecting the administration of the Oocupational Safety.and Heslth Act.
Sometimes legislation does not directly amend the OSH Act, but-does place requirements on the Secretary of
Labor elther to act or to refrain from acting under the authority of the OSH Act. Included below are some
examples of such legislation. Piease not= that this is not intanded to be & comprehensive jist,

STANDARDS PROMULGATION.

For example, ledislation may require the Secretary-io promuigate specific stangards PUrsuant to autherity under
saction € of the OSH Act, 28 U.5.C, £55. Sorme examples indude the following:

Hozardous Waste Operations. Pub, L 99-459, Title I, section 126(a)-(f, 100 Stat. 1613 (1986), as amerded by
Fub. L. 400202, section 101(f), Titke I, seckion 201, 101 Stat, 1329 {1587), reduired the Secretary of Labor to

promulgate starklards conceming hazardous waste operations.

Chemical Frocess Sarety Management. Pab. L. 101-545, Tite 11, section 304, 104 Stat, 2399 (1990), required
the Secretary of Labor, in coordination with the Admindstrator of the Envirenmental Protection Agericy, to
promulgate 3 chemical process safety standard,

Hazsrdous Materisks, Pub, L, 101-615, secticn 25, 104 Stat. 3244 {1980), required the Secretaty of Labor, In
consultation with the Secretaries of Transportation and Treasury, to sue specic standards toncerning. the
handling of hazardous materials,

Bivodborne Fathogens Standand, Pub, L, 102-170, Title 1, section 100, 105 Stat. 1107 {1991), required the
Secrétary of Labor to promulgate a final Bloodberne Pathogens standard.

Lead Standard. The Housing and Community Development Act of 1592, Pub. L. 102-550, Ttte X, sections 1031
and 1032, 106 Stat. 3672 {1992), required the Secretary of Labor to issue an inberim fingl fead standard,

EXTENSION OF COVERAGE.

Sometimes a statute may make some-OSH Act provisions applicable to certaln entities that are not subject to
those provisions by the terms of the OSH Act. For example, the Congressional Accountability Act of 1995, Pub. L.
1041, 109 Stat. 3, (1995), extended certain OSH At coverage, such as the duty to comply with Section S of the
OSH Act, to the Legisiative Branch. Among other provisions, this legistation authorizes the General Counse! of
ttie Office of Compliance within the Legislative Branch to exercise the autharity granted to the Secretary of Labor
In the OSH Act bo inspect places of employment and issue a citation or notice to comect the violation found, This
|stetute does not make all the provisions of the OSH Act applicable to the Legislative Branch, Ancther example is
the Medicare Prescription Drug, Improvement, and Modernization Act of 2003, Title I¥, Section 947, Pub. L 108-
173, 117 Stat. 2066.(2003), which requires public hospitals not otherwise subject to the OSH Act to comply with
OSHA's Blbodborne: Pathogens standard, 35 CFR 1910.1030, This statute provides for the impasttion and
colisttion of civil money penalties by the Depsrtment of Health and Human Services jn the event that a hosphat

falls o comply with OSHA's Bloodborne Pathogens standard
PROGRAM CHANGES ENACTED THROUIGH APPROFRIATIONS LEGISLATION,

Sometimes an appropriations statute may allow Or restrict certain substantive actions by OSHA or the Secretary
of Labor. For-example, sometifes.an appropriations statute may restrict the use of money approprisited to run
the Occupational Safety and Health Administration or the Department of Labor, One example of sucha
restriction, that has been Included in OSHA's appropration for many years, kmits the applicabiiity of OSHA

€quirements with nespect to Yarming operations thatemploy ten of fewer workers and do not maintzin &
ssmporary labor camp. Another example IS = reshriction that limits OSHA's authority fo-condurt certain
‘enforoement sctivity with respect bo employers of Len of fevier employées in low hatard industries, See
Consolideted Appropriations Att, 2004, Pub. L 108-199, Diy. E — Lebor, Hesith and Human Services, and
Education, and Related Agencies Apgiropriations, 2004, Tia I - Department of Labér, 118 Stat. 3 (2004),
Sometimes an appropriations statute may allow OSHA o retain some money collécted to use for occupational
safety and health training or grants. For example, the Consolidated Appropriations Adt, 2004, Div. E, Title I, cited!
above, aliows OSHA to retaln-up to $750,000 of training Institute course tuition fees per flscal year for such pses,
For the statutory. text of curreritly applicable appropriations provisions, consult the OSHA appropriations statute
for the fiscal year in question.

& OSH Act of.1970 - Tablo of Conténts

C o —— e

Fregdom-of Ynformation Act | Privacy & Security Statemient ) Disclaimers | Important Web Site Notices | Internations! | Contact Us
US5. Departmerit of Labor | Occupational Safety & Hesfth Adminlctration | 203 Constitution: Ave., NW, Washington, DC 20210
Telepfione: 800-321-0SHA {6742) | TTY: B77-889-5627

wWerw.OSHA.gov
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weo State of West Virginia
woiis . VENDOR PREFERENCE CERTIFICATE

Certification and appiication is hereby made for Preference in accordance with West Virginia Code, §5A-3-37. {Does not apply to
construction contracts). West Virginia Code, §5A-3-37, provides an opportunity for qualifying vendors to request (at the time of bid)
preference for their residency status. Such preference is an evaluation method only and will be applied only to the cost bid in
accordance with the West Virginia Code. This certificate for application is to be used to request such preference. The Purchasing
Division will nake the determination of the Vendor Preference, if applicable.

E:’ Application is made for 2.5% vendor preference for the reason checked:

Bidder is an individual resident vendor and has resided continuously in West Virginia for four (4) years immediately preced-
ing the date of this certification; or,

Bidder is a partnership, association or corporation resident vendor and has maintained its headquarters or principal place of
business continuously in West Virginia for four (4) years immediately preceding the date of this certification; or 80% of the
ownership interest of Bidder is held by another individual, partnership, association or corporation resident vendor who has
maintained its headquarters or principal place of business continuously in West Virginia for four (4) years immediately
preceding the date of this certification; or,

Bidder is a nonresident vendor which has an affiliate or subsidiary which employs a minimum of one hundred state residents
and which has maintained its headquarters or principal place of business within West Virginia continuously for the four (4)
years immediately preceding the date of this certification; or,

Application Is made for 2.5% vendor preference for the reason checked:

Bidder is a resident vendor who certifies that, during the life of the contract, on average at least 75% of the employees
working on the project being bid are residents of West Virginia who have resided in the state continuously for the two years
immediately preceding submission of this bid; or,

Application is made for 2.5% vendor preference for the reason checked:

Bidder is a nonresident vendor employing a minimum of one hundred state residents or is a nonresident vendor with an
affiliate or subsidiary which maintains its headquarters or principal place of business within West Virginia employing a
minimum of one hundred state residents who certifies that, during the life of the contract, on average at least 75% of the
empioyees or Bidder’s affiliate’s or subsidiary’s employees are residents of West Virginia who have resided in the state
continuously for the two years immediately preceding submission of this bid; or,

Application Is made for 5% vendor preference for the reason checked:
Bidder meets either the requirement of both subdivisions (1) and {2) or subdivision (1) and (3) as stated above; or,

Application is made for 3.5% vendor preference who is a veteran for the reason checked:

Bidder is an individual resident vendor who is a veteran of the United States armed forces, the reserves or the National Guard
and has resided in West Virginia continuously for the four years immediately preceding the date on which the bid is
submitted; or,

Application is made for 3.5% vendor preference who is a veteran for the reason checked:

Bidder is a resident vendor who is a veteran of the United States armed forces, the reserves or the National Guard, if, for
purposes of preducing or distributing the commodities or completing the project which is the subject of the vendor’s bid and
continuously over the entire term of the project, on average at least seventy-five percent of the vendor's employees are
residents of West Virginia who have resided in the state continuously for the two immediately preceding years.

Application is made for preference as a non-resident small, women- and minority-owned business, in accor-
dance with West Virginia Code §5A-3-59 and West Virginia Code of State Rules.

Bidder has been or expects to be approved prior to contract award by the Purchasing Division as a certified small, women-
and minority-owned business.

Bidder understands if the Secretary of Revenue determines that a Bidder receiving preference has failed to continue to meet the
requirements for such preference, the Secretary may order the Director of Purchasing to: (2) reject the bid; or (b) assess a penalty
against such Bidder in an amount not to exceed 5% of the bid amount and that such penalty will be paid to the contracting agency
or deducted from any unpaid bafance on the contract or purchase order.

By submission of this certificate, Bidder agrees to disclose any reasonably requested information to the Purchasing Division and
authorizes the Depariment of Revenue to disciosa to the Director of Purchasing appropriate information verifying that Bidder has paid
the required business taxes, provided that such information does not contain the amounts of taxes paid nor any other information
deemed by the Tax Commissioner to be confidential.

Under penalty of law for false swearing (West Virginia Code, §61-5-3), Bidder hereby certifies that this certificate is true
and accurate In all respects; and that if a contract Is issued to Bidder and if anything contained within this certificate

changes during the term of the coniract, Bldder wiil notify the Purch ivision In writing immediately.
Bidder: C. X. Lunixea YWacuassan Co. signed: ] Co,»___

Date: A /aa /IS Title:_ Swies Q‘eﬂ.ecv.p‘t‘n'::dé
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STATE OF WEST VIRGINIA
Purchasing Division

PURCHASING AFFIDAVIT

MANDATE: Under W. Va. Code §5A-3-10a, no contract or renewal of any contract may be awarded by the state or any
of its political subdivisions to any vendor or prospective vendor when the vendor or prospective vendor or a related party
to the vendor or prospective vendor is a debtor and: (1) the debt owed is an amount greater than one thousand dollars in
the aggregate; or (2) the debtor is in employer default.

EXCEPTION: The prohibition listed above does not apply where a vendor has contested any tax administered pursuant to
chapter eleven of the W. Va. Code, workers’ compensation premium, permit fee or environmental fee or assessment and
the matter has not become final or where the vendor has entered into a payment plan or agreement and the vendor is not
in default of any of the provisions of such plan or agreement.

DEFINITIONS:

“Debt” means any assessment, premium, penalty, fine, tax or other amount of money owed to the state or any of iis
political subdivisions because of a judgment, fine, permit violation, license assessment, defaulted workers’
compensation premium, penalty or other assessment presently delinquent or due and required to be paid to the state
or any of its political subdivisions, including any interest or additional penalties accrued thereon.

“Employer default™ means having an outstanding balance or liability to the old fund or to the uninsured employers’
fund or being in policy default, as defined in W. Va. Code § 23-2¢-2, failure to maintain mandatory workers’
compensation coverage, or failure to fully meet its obligations as a workers' compensation self-insured employer, An
employer is not in employer defauit if it has entered into a repayment agreement with the Insurance Commissioner
and remains in compliance with the obligations under the repayment agreement.

“Related party” means a party, whether an individual, corporation, partnership, association, limited liability company
or any other form or business association or other entity whatscever, related to any vendor by blood, marriage,
ownership or contract through which the party has a relationship of ownership or other interest with the vendor so that
the party will actually or by effect receive or control a portion of the benefit, profit or other consideration from
performance of a vendor contract with the party receiving an amount that meets or exceed five percent of the total
contract amount.

AFFIRMATION: By signing this form, the vendor’s authorized signer affirms and acknowledges under penalty of
law for false swearing (W. Va. Code §61-5-3) that neither vendor nor any related party owe a debt as defined
above and that neither vendor nor any reiated party are in employer default as defined above, unless the debt or
empioyer default is permitted under the exception above.

WITNESS THE FOLLOWING SIGNATURE:

Vendor's Name: Q% wnia_ Magiaweay Co
Authorized Signature: ’2 &-«—_— Date: _ A /da /IS

State of LLJ \/
County of K aAndusha._ , fo-wit: "
Taken, subscribed, and sworn to before me thisc;]i day of SQPW , 20 _{5

My Commission expires maf‘Ch Y A , 20 ,é{j
OFFICIAL SEAL

NOTARY PUBLIC Bﬁw,cb \Jhomai
NOTARY PUBLIC v

STATE OF WEST VIRGINIA ? Purchasing Affidavit (Revised 08/01/2015)
B Thom

AFF

P.0. Box 242 !
Charleston, WV 26329 !

My Commission Expires Mar. 22, 2020




