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ADDITIONAL TERMS AND CONDITIONS

See attached document(s) for additional Terms and Conditions




INSTRUCTIONS TO VENDORS SUBMITTING BIDS

1. REVIEW DOCUMENTS THOROUGHLY: The attached documents contain a solicitation
for bids. Please read these instructions and all documents attached in their entirety. These
instructions provide critical information about requirements that if overlooked could lead to
disqualification of a Vendor’s bid. All bids must be submitted in accordance with the
provisions contained in these instructions and the Solicitation. Failure to do so may resuit in
disqualification of Vendor’s bid.

2. MANDATORY TERMS: The Solicitation may contain mandatory provisions identified by

the use of the words “must,” “will,” and “shall.” Failure to comply with a mandatory term in
the Solicitation will result in bid disqualification.

3. PREBID MEETING: The item identified below shall apply to this Solicitation.
A pre-bid meeting will not be held prior to bid opening.

[0 A NON-MANDATORY PRE-BID meeting will be held at the following place and
time:

[] A MANDATORY PRE-BID meeting will be held at the following place and time:

All Vendors submitting a bid must attend the mandatory pre-bid meeting. Failure to attend
the mandatory pre-bid meeting shall result in disqualification of the Vendor’s bid. No one
person attending the pre-bid meeting may represent more than one Vendor.

An attendance sheet provided at the pre-bid meeting shall serve as the official document
verifying attendance. The State will not accept any other form of proof or documentation to
verify attendance. Any person attending the pre-bid meeting on behalf of a Vendor must list
on the attendance sheet his or her name and the name of the Vendor he or she is representing.
Additionally, the person attending the pre-bid meeting should include the Vendor’s E-Mail
address, phone number, and Fax nmumber on the attendance sheet. It is the Vendor's
responsibility to locate the attendance sheet and provide the required information. Failure to
complete the attendance sheet as required may result in disqualification of Vendor's bid.
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All Vendors should arrive prior to the starting time for the pre-bid. Vendors who arrive after
the starting time but prior to the end of the pre-bid will be permitted to sign in, but are
charged with knowing all matters discussed at the pre-bid.

Questions submitted at least five business days prior to a scheduled pre-bid will be discussed
at the pre-bid meeting if possible. Any discussions or answers to questions at the pre-bid
meeting are preliminary in nature and are non-binding. Official and binding answers to
questions will be published in a written addendum to the Solicitation prior to bid opening.

4. VENDOR QUESTION DEADLINE: Vendors may submit questions relating to this
Solicitation to the Purchasing Division. Questions must be submitted in writing. All
questions must be submitted on or before the date listed below and to the address listed
below in order to be considered. A written response will be published in a Solicitation
addendum if a response is possible and appropriate. Non-written discussions, conversations,
or questions and answers regarding this Solicitation are preliminary in nature and are non-
binding. Submitted e-mails should have solicitation number in the subject line.

Question Submission Deadline: July 17, 2015

Submit Questions to: Misty Delong

2019 Washington Street, East

Charleston, WV 25305

Fax: (304) 558-4115 (Vendors should not use this fax number for bid submission)

Email: Misty.M.Delong@wv.gov

5. VERBAL COMMUNICATION: Any verbal communication between the Vendor and any
State personnel is not binding, including verbal communication at the mandatory pre-bid
conference. Only information issued in writing and added to the Solicitation by an official
written addendum by the Purchasing Division is binding.

6. BID SUBMISSION: All bids must be submitted electronically through wvOASIS or signed
and delivered by the Vendor to the Purchasing Division at the address listed below on or
before the date and time of the bid opening. Any bid received by the Purchasing Division
staff is considered to be in the possession of the Purchasing Division and will not be returned
for any reason. The Purchasing Division will not accept bids, modification of bids, or
addendum acknowledgment forms via e-mail. Acceptable delivery methods include
electronic submission via wvOASIS, hand delivery, delivery by courier, or facsimile. The bid
delivery address is:

Department of Administration, Purchasing Division

2019 Washington Street East
Charleston, WV 25305-0130
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A bid that is not submitted electronically through wvOASIS should contain the information
listed below on the face of the envelope or the bid may be rejected by the Purchasing
Division.:

SEALED BID:

BUYER: Misty Delong

SOLICITATION NO.: CRFGQ DOT1600000003
BID OPENING DATE: August 5, 2015

BID OPENING TIME: 1:30 PM, EST

FAX NUMBER: 304-558-3970

In the event that Vendor is responding to a request for proposal, and choses to respond in a
manner other than by electronic submission through wvOASIS, the Vendor shall submit one
original technical and one original cost proposal plus NA convenience copies of each to
the Purchasing Division at the address shown above. Additionally, if Vendor does not submit
its bid through wvOASIS, the Vendor should identify the bid type as either a technical or
cost proposal on the face of each bid envelope submitted in response to a request for proposal
as follows:

BID TYPE: (This only applies to CRFP)

[] Technical

[] Cost

7. BID OPENING: Bids submitted in response to this Solicitation will be opened at the
location identified below on the date and time listed below. Delivery of a bid after the bid
opening date and time will resuit in bid disqualification. For purposes of this Solicitation, a
bid is considered delivered when confirmation of delivery is provided by wvOASIS (in the
case of electronic submission) or when the bid is time stamped by the official Purchasing
Division time clock (in the case of hand delivery).

Bid Opening Date and Time: August 5, 2015 at 1:30 M, EST.

Bid Opening Location: Department of Administration, Purchasing Division
2019 Washington Street East

Charleston, WV 25305-0130

8. ADDENDUM ACKNOWLEDGEMENT: Changes or revisions to this Solicitation will be
made by an official written addendum issued by the Purchasing Division. Vendor should
acknowledge receipt of all addenda issued with this Solicitation by completing an Addendum
Acknowledgment Form, a copy of which is included herewith. Failure to acknowledge
addenda may result in bid disqualification. The addendum acknowledgement should be
submitted with the bid to expedite document processing.
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10.

11.

12.

13.

14.

15.

16.

BID FORMATTING: Vendor should type or electronically enter the information onto its
bid to prevent errors in the evaluation. Failure to type or electronically enter the information
may result in bid disqualification.

ALTERNATES: Any model, brand, or specification listed in this Solicitation establishes
the acceptable level of quality only and is not intended to reflect a preference for, or in any
way favor, a particular brand or vendor. Vendors may bid alternates to a listed model or
brand provided that the alternate is at least equal to the model or brand and complies with the
required specifications. The equality of any alternate being bid shall be determined by the
State at its sole discretion. Any Vendor bidding an alternate model or brand should clearly
identify the alternate items in its bid and should include manufacturer’s specifications,
industry literatire, and/or any other relevant documentation demonstrating the equality of the
alternate items. Failure to provide information for alternate items may be grounds for
rejection of a Vendor’s bid.

EXCEPTIONS AND CLARIFICATIONS: The Solicitation contains the specifications that
shall form the basis of a contractual agreement. Vendor shall clearly mark any exceptions,
clarifications, or other proposed modifications in its bid. Exceptions to, clarifications of, or
modifications of a requirement or term and condition of the Solicitation may result in bid
disqualification.

COMMUNICATION LIMITATIONS: In accordance with West Virginia Code of State
Rules §148-1-6.6, communication with the State of West Virginia or any of its employees
regarding this Solicitation during the solicitation, bid, evaluation or award periods, except
through the Purchasing Division, is strictly prohibited without prior Purchasing Division
approval. Purchasing Division approval for such communication is implied for all agency
delegated and exempt purchases.

REGISTRATION: Prior to Contract award, the apparent successful Vendor must be
properly registered with the West Virginia Purchasing Division and must have paid the $125
fee, if applicable.

UNIT PRICE: Unit prices shall prevail in cases of a discrepancy in the Vendor’s bid.

PREFERENCE: Vendor Preference may only be granted upon written request and only in
accordance with the West Virginia Code § 5A-3-37 and the West Virginia Code of State
Rules. A Vendor Preference Certificate form has been attached hereto to allow Vendor to
apply for the preference. Vendor’s failure to submit the Vendor Preference Certificate form
with its bid will result in denial of Vendor Preference. Vendor Preference does not apply to
construction projects. .

SMALL, WOMEN-OWNED, OR MINORITY-OWNED BUSINESSES: For any
solicitations publicly advertised for bid, in accordance with West Virginia Code §5A-3-
37(a)(7) and W. Va. CSR § 148-22-9, any non-resident vendor certified as a small, women-
owned, or minority-owned business under W. Va. CSR § 148-22-9 shall be provided the
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same preference made available to any resident vendor. Any non-resident small, women-
owned, or minority-owned business must identify itself as such in writing, must submit that
writing to the Purchasing Division with its bid, and must be properly certified under W. Va.
CSR § 148-22-9 prior to contract award to receive the preferences made available to resident
vendors. Preference for a non-resident small, women-owned, or minority owned business
shall be applied in accordance with W. Va. CSR § 148-22-9.

17. WAIVER OF MINOR IRREGULARITIES: The Director reserves the right to waive
minor irregularities in bids or specifications in accordance with West Virginia Code of State
Rules § 148-1-4.6.

18. ELECTRONIC FILE ACCESS RESTRICTTONS: Vendor must ensure that its
submission in wvOASIS can be accessed by the Purchasing Division staff immediately upon
bid opening. The Purchasing Division will consider any file that cannot be immediately
opened and/or viewed at the time of the bid opening (such as, encrypted files, password
protected files, or incompatible files) to be blank or incomplete as context requires, and are
therefore unacceptable. A vendor will not be permitted to unencrypt files, remove password
protections, or resubmit documents after bid opening if those documents are required with
the bid.
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GENERAL TERMS AND CONDITIONS:

1. CONTRACTUAL AGREEMENT: Issuance of a Award Document signed by the
Purchasing Division Director, or his designee, and approved as to form by the Attorney
General’s office constitutes acceptance of this Contract made by and between the State of
West Virginia and the Vendor. Vendor’s signature on its bid signifies Vendor’s agreement to
be bound by and accept the terms and conditions contained in this Contract.

DEFINITIONS: As used in this Solicitation/Contract, the following terms shall have the

meanings attributed to them below. Additional definitions may be found in the specifications
included with this Solicitation/Contract.

2.1.

2.2.

2.3.

24.

2.5.

2.6.

2.7.

2.8.

“Agency” or “Agencies” means the agency, board, commission, or other entity of the
State of West Virginia that is identified on the first page of the Solicitation or any
other public entity seeking to procure goods or services under this Contract.

“Contract” means the binding agreement that is entered into between the State and
the Vendor to provide the goods or services requested in the Solicitation.

“Director” means the Director of the West Virginia Department of Administration,
Purchasing Division.

“Purchasing Division” means the West Virginia Department of Administration,
Purchasing Division.

“Award Document” means the document signed by the Agency and the Purchasing
Division, and approved as to form by the Attorney General, that identifies the Vendor
as the contract holder.

“Solicitation” means the official notice of an opportunity to supply the State with
goods or services that is published by the Purchasing Division.

“State” means the State of West Virginia and/or any of its agencies, commissions,
boards, etc. as context requires.

“Vendor” or “Vendors” means any entity submitting a bid in response to the
Solicitation, the entity that has been selected as the lowest responsible bidder, or the
entity that has been awarded the Contract as context requires.
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3. CONTRACT TERM; RENEWAL; EXTENSION: The term of this Contract shall be
determined in accordance with the category that has been identified as applicable to this
Contract below:

[[] Term Contract

Initial Contract Term: This Contract becomes effective on
and extends for a period of

year(s).

Renewal Term: This Contract may be renewed upon the mutual written consent of
the Agency, and the Vendor, with approval of the Purchasing Division and the
Attoney General’s office (Aftorney General approval is as to form only). Any
request for renewal should be submitted to the Purchasing Division thirty (30) days
prior to the expiration date of the initial contract term or appropriate renewal term. A
Contract renewal shall be in accordance with the terms and conditions of the original

contract. Renewal of this Contract is limited to successive one (1)
year periods or multiple renewal periods of less than one year, provided that the
multiple renewal periods do not exceed months in total. Automatic

renewal of this Contract is prohibited. Notwithstanding the foregoing, Purchasing
Division approval is not required on agency delegated or exempt purchases. Attorney
General approval may be required for vendor terms and conditions.

Delivery Order Limitations: In the event that this contract permits delivery orders, a
delivery order may only be issued during the time this Contract is in effect. Any
delivery order issued within one year of the expiration of this Contract shall be
effective for one year from the date the delivery order is issued. No delivery order
may be extended beyond one year after this Contract has expired.

{1 Fixed Period Contract: This Contract becomes effective upon Vendor’s receipt of the
notice to proceed and must be completed within days.

[ ] Fixed Period Contract with Renewals: This Contract becomes effective upon Vendor’s
receipt of the notice to proceed and part of the Contract more fully described in the
attached specifications must be completed within days.
Upon completion, the vendor agrees that maintenance, monitoring, or warranty services
will be provided for one year thereafter with an additional successive
one year renewal periods or multiple renewal periods of less than one year provided that
the multiple renewal periods do not exceed months in total.
Automatic renewal of this Contract is prohibited. )

One Time Purchase: The term of this Contract shall run from the issuance of the Award
Document until all of the goods contracted for have been delivered, but in no event will
this Contract extend for more than one fiscal year.

[[] Other: See attached.
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4,

6.

NOTICE TO PROCEED: Vendor shall begin performance of this Contract immediately
upon receiving notice to proceed unless otherwise instructed by the Apgency. Unless
otherwise specified, the fully executed Award Document will be considered notice to
proceed.

QUANTITIES: The quantities required under this Contract shall be determined in
accordance with the category that has been identified as applicable to this Contract below.

[[] Open End Contract: Quantities listed in this Solicitation are approximations only, based
on estimates supplied by the Agency. It is understood and agreed that the Contract shall
cover the quantities actually ordered for delivery during the term of the Contract, whether
more or less than the quantities shown.

[ ] Service: The scope of the service to be provided will be more clearly defined in the
specifications included herewith.

[] Combined Service and Goods: The scope of the service and deliverable goods to be
provided will be more clearly defined in the specifications included herewith.

One Time Purchase: This Contract is for the purchase of a set quantity of goods that are
identified in the specifications included herewith. Once those items have been delivered,
no additional goods may be procured under this Contract without an appropriate change
order approved by the Vendor, Agency, Purchasing Division, and Attorney General’s
office.

PRICING: The pricing set forth herein is firm for the life of the Contract, unless specified
elsewhere within this Solicitation/Contract by the State. A Vendor’s inclusion of price
adjustment provisions in its bid, without an express authorization from the State in the
Solicitation to do so, may result in bid disqualification.

EMERGENCY PURCHASES: The Purchasing Division Director may authorize the
Agency to purchase goods or services in the open market that Vendor would otherwise
provide under this Contract if those goods or services are for immediate or expedited delivery
in an emergency. Emergencies shall include, but are not limited to, delays in transportation or
an unanticipated increase in the volume of work. An emergency purchase in the open market,
approved by the Purchasing Division Director, shall not constitute of breach of this Contract
and shall not entitle the Vendor to any form of compensation or damages. This provision
does not excuse the State from fulfilling its obligations under & One Time Purchase contract.

REQUIRED DOCUMENTS: All of the items checked below must be provided to the
Purchasing Division by the Vendor as specified below.
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[ ] BID BOND: All Vendors shall furnish a bid bond in the amount of five percent
(5%) of the total amount of the bid protecting the State of West Virginia. The bid
bond must be submitted with the bid.

[_] PERFORMANCE BOND: The apparent successful Vendor shall provide a
performance bond in the amount of . The performance bond
must be received by the Purchasing Division prior to Contract award. On
construction contracts, the performance bond must be 100% of the Contract value.

[] LABOR/MATERIAL PAYMENT BOND: The apparent successful Vendor shall
provide a Jabor/material payment bond in the amount of 100% of the Contract value.
The labor/material payment bond must be delivered to the Purchasing Division prior
to Contract award.

In lieu of the Bid Bond, Performance Bond, and Labor/Material Payment Bond, the
Vendor may provide certified checks, cashier’s checks, or irrevocable letters of credit.
Any certified check, cashier’s check, or irrevocable letter of credit provided in lieu of a
bond must be of the same amount and delivered on the same schedule as the bond it
replaces. A letter of credit submitted in lieu of a performance and labor/material payment
bond will only be allowed for projects under $100,000. Personal or business checks are
not acceptable.

[[] MAINTENANCE BOND: The apparent successful Vendor shall provide a two (2)
year maintenance bond covering the roofing system. The maintenance bond must be
issued and delivered to the Purchasing Division prior to Contract award.

[ ]| INSURANCE: The apparent successful Vendor shall furnish proof of the following
insurance prior to Contract award and shall list the state as a certificate holder

D Commercial General Liability Insurance: In the amount of
Or more.

Builders Risk Insurance: In an amount equal to 100% of the amount of the
Contract.

O00o0Ood
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9.

10.

The apparent successful Vendor shall also furnish proof of any additional insurance
requirements contained in the specifications prior to Contract award regardless of
whether or not that insurance requirement is listed above.

[[] LICENSE(S) / CERTIFICATIONS / PERMITS: In addition to anything required
under the Section entitled Licensing, of the General Terms and Conditions, the
apparent successful Vendor shall furnish proof of the following licenses,
certifications, and/or permits prior to Contract award, in a form acceptable to the
Purchasing Division.

O
L]
[
O

The apparent successful Vendor shall also furnish proof of any additional licenses or
certifications contained in the specifications prior to Contract award regardless of
whether or not that requirement is listed above.

WORKERS’ COMPENSATION INSURANCE: The apparent successful Vendor shall
comply with laws relating to workers compensation, shall maintain workers’ compensation
insurance when required, and shall furnish proof of workers’ compensation insurance upon
request.

LITIGATION BOND: The Director reserves the right to require any Vendor that files a
protest of an award to submit a litigation bond in the amount equal to one percent of the
lowest bid submitted or $5,000, whichever is greater. The entire amount of the bond shall be
forfeited if the hearing officer determines that the protest was filed for frivolous or improper
purpose, including but not limited to, the purpose of harassing, causing unnecessary delay, or
needless expense for the Agency. All litigation bonds shall be made payable to the
Purchasing Division. In lieu of a bond, the protester may submit a cashier’s check or certified
check payable to the Purchasing Division. Cashier’s or certified checks will be deposited
with and held by the State Treasurer’s office. If it is determined that the protest has not been
filed for frivolous or improper purpose, the bond or deposit shall be returned in its entirety.

- LIQUIDATED DAMAGES: Vendor shall pay liquidated damages in the amount of

for .
This clause shall in no way be considered exclusive and shall not limit the State or Agency’s
right to pursue any other available remedy.
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12.

13.

14.

15.

16.

17.

13.

19.

20.

ACCEPTANCE/REJECTION: The State may accept or reject any bid in whole, or in part.
Vendor's signature on its bid signifies acceptance of the terms and conditions contained in
the Solicitation and Vendor agrees to be bound by the terms of the Contract, as reflected in
the Award Document, upon receipt.

FUNDING: This Contract shall continue for the term stated herein, contingent upon funds
being appropriated by the Legislature or otherwise being made available. In the event funds
are not appropriated or otherwise made available, this Contract becomes void and of no
effect beginning on July 1 of the fiscal year for which funding has not been appropriated or
otherwise made available.

PAYMENT: Payment in advance is prohibited under this Contract. Payment may only be
made after the delivery and acceptance of goods or services. The Vendor shall submit
invoices, in arrears.

TAXES: The Vendor shall pay any applicable sales, use, personal property or any other
taxes arising out of this Contract and the transactions contemplated thereby. The State of
West Virginia is exempt from federal and state taxes and will not pay or reimburse such
taxes.

CANCELLATION: The Purchasing Division Director reserves the right to cancel this
Contract immediately upon written notice to the vendor if the materials or workmanship
supplied do not conform to the specifications contained in the Contract. The Purchasing
Division Director may also cancel any purchase or Contract upon 30 days written notice to
the Vendor in accordance with West Virginia Code of State Rules § 148-1-7.16.2.

TIME: Time is of the essence with regard to all matters of time and performance in this
Contract.

APPLICABLE LAW: This Contract is governed by and interpreted under West Virginia
law without giving effect to its choice of law principles. Any information provided in
specification manuals, or any other source, verbal or written, which contradicts or violates
the West Virginia Constitution, West Virginia Code or West Virginia Code of State Rules is
void and of no effect.

COMPLIANCE: Vendor shall comply with all applicable federal, state, and local laws,
regulations and ordinances. By submitting a bid, Vendor acknowledges that it has reviewed,
understands, and will comply with all applicable law.

PREVAILING WAGE: On any contract for the construction of a public improvement
whose cost at the time the contract is awarded will be paid with public money in an amount
greater than $500,000. Vendor and any subcontractors utilized by Vendor shall pay a rate or
rates of wages which shall not be less than the fair minimum rate or rates of wages
(prevailing wage), as established under West Virginia Code §§ 21-5A-1 et seq. Vendor shall
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21.

22,

23.

24.

25.

26.

27.

28,

be responsible for ensuring compliance with prevailing wage requirements and determining
when prevailing wage requirements are applicable.

ARBITRATION: Any references made to arbitration contained in this Contract, Vendor’s
bid, or in any American Institute of Architects documents pertaining to this Contract are
hereby deleted, void, and of no effect.

MODIFICATIONS: This writing is the parties® final expression of intent. Notwithstanding
anything contained in this Contract to the contrary, no modification of this Contract shall be
binding without mutual written consent of the Agency, and the Vendor, with approval of the
Purchasing Division and the Attorney General’s office (Attomey General approval is as to
form only). No Change shall be implemented by the Vendor until such time as the Vendor
receives an approved written change order from the Purchasing Division.

WATIVER: The failure of either party to insist upon a strict performance of any of the terms
or provision of this Contract, or to exercise any option, right, or remedy herein contained,
shall not be construed as a waiver or a relinquishment for the fiture of such term, provision,
option, right, or remedy, but the same shall continue in full force and effect. Any waiver must
be expressly stated in writing and signed by the waiving party.

SUBSEQUENT FORMS: The terms and conditions contained in this Contract shall
supersede any and all subsequent terms and conditions which may appear on any form
documents submitted by Vendor to the Agency or Purchasing Division such as price lists,
order forms, invoices, sales agreements, or maintenance agreements, and includes internet
websites or other electronic documents. Acceptance or use of Vendor’s forms does not
constitute acceptance of the terms and conditions contained thereon.

ASSIGNMENT: Neither this Contract nor any monies due, or to become due hereunder,
may be assigned by the Vendor without the express written consent of the Agency, the
Purchasing Division, the Attorney General’s office (as to form only), and any other
government agency or office that may be required to approve such assignments.
Notwithstanding the foregoing, Purchasing Division approval may or may not be required on
certain agency delegated or exempt purchases.

WARRANTY: The Vendor expressly warrants that the goods and/or services covered by
this Contract will: (a) conform to the specifications, drawings, samples, or other description
furnished or specified by the Agency; (b) be merchantable and fit for the purpose intended;
and (c) be free from defect in material and workmanship.

STATE EMPLOYEES: State employees are not permitted to utilize this Contract for
personal use and the Vendor is prohibited from permitting or facilitating the same.

BANKRUPTCY: In the event the Vendor files for bankruptcy protection, the State of West
Virginia may deem this Contract null and void, and terminate this Contract without notice.
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29. CONFIDENTIALITY: The Vendor agrees that it will not disclose to anyone, directly or

30.

31.

indirectly, any such personailly identifiable information or other confidential information
gained from the Agency, unless the individual who is the subject of the information consents
to the disclosure in writing or the disclosure is made pursuant to the Agency’s policies,
procedures, and rules. Vendor further agrees to comply with the Confidentiality Policies and
Information Security Accountability Requirements, set forth in
bttp://www.state.wv.ns/admin/purchase/privacy/default. htmi.

DISCLOSURE: Vendor’s response to the Solicitation and the resulting Contract are
considered public documents and will be disclosed to the public in accordance with the laws,
rules, and policies governing the West Virginia Purchasing Division. Those laws include, but
are not limited to, the Freedom of Information Act found in West Virginia Code §§ 29B-1-1
et seq. and the competitive bidding laws found West Virginia Code §§ 5A-3-1 et seq., 5-22-1
et seq., and 5G-1-1 et seq.

If a Vendor considers any part of its bid to be exempt from public disclosure, Vendor must so
indicate by specifically identifying the exempt information, identifying the exemption that
applies, providing a detailed justification for the exemption, segregating the exempt
information from the general bid information, and submitting the exempt information as part
of its bid but in a segregated and clearly identifiable format. Failure to comply with the
foregoing requirements will result in public disclosure of the Vendor’s bid without further
notice. A Vendor’s act of marking all or nearly all of its bid as exempt is not sufficient to
avoid disclosure and WILL NOT BE HONORED. Vendor’s act of marking a bid or any part
thereof as “confidential” or “proprietary” is not sufficient to avoid disclosure and WILL
NOT BE HONORED. A legend or other statement indicating that all or substantially all of
the bid is exempt from disclosure is not sufficient to avoid disclosure and WILL NOT BE
HONORED. Additionally, pricing or cost information will not be considered exempt from
disclosure and requests to withhold publication of pricing or cost information WILL NOT
BE HONORED.

Vendor will be required to defend any claimed exemption for nondisclosure in the event of
an administrative or judicial challenge to the State’s nondisclosure. Vendor must indemnify
the State for any costs incurred related to any exemptions claimed by Vendor. Any questions
regarding the applicability of the various public records laws should be addressed to your
own legal counsel prior to bid submisston.

LICENSING: In accordance with West Virginia Code of State Rules §148-1-6.1.7, Vendor
must be licensed and in good standing in accordance with any and all state and local laws and
requirements by any state or local agency of West Virginia, including, but not limited to, the
West Virginia Secretary of State’s Office, the West Virginia Tax Department, West Virginia
Insurance Commission, or any other state agency or political subdivision. Upon request, the
Vendor must provide all necessary releases to obtain information to enable the Purchasing
Division Director or the Agency to verify that the Vendor is licensed and in good standing
with the above entities.
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ANTITRUST: In submitting a bid to, signing a contract with, or accepting a Award
Document from any agency of the State of West Virginia, the Vendor agrees to convey, sell,
assign, or transfer to the State of West Virginia all rights, title, and interest in and to all
causes of action it may now or hereafter acquire under the antitrust laws of the United States
and the State of West Virginia for price fixing and/or unreasonable restraints of trade relating
to the particular commodities or services purchased or acquired by the State of West
Virginia. Such assignment shall be made and become effective at the time the purchasing
agency tenders the initial payment to Vendor.

VENDOR CERTIFICATIONS: By signing its bid or entering into this Contract, Vendor
cettifies (1) that its bid or offer was made without prior understanding, agreement, or
connection with any corporation, firm, limited liability company, partmership, person or
entity submitting a bid or offer for the same material, supplies, equipment or services; (2)
that its bid or offer is in all respects fair and without collusion or fraud; (3) that this Contract
is accepted or entered into without any prior understanding, agreement, or connection to any
other entity that could be considered a violation of law; and (4) that it has reviewed this
Solicitation in its entirety; understands the requirements, terms and conditions, and other
information contained herein. Vendor’s signature on its bid or offer also affirms that neither
it nor its representatives have any interest, nor shall acquire any interest, direct or indirect,
which would compromise the performance of its services hereunder. Any such interests shall
be promptly presented in detail to the Agency. The individual signing this bid or offer on
behalf of Vendor certifies that he or she is authorized by the Vendor to execute this bid or
offer or any documents related thereto on Vendor’s behalf; that he or she is authorized to
bind the Vendor in a contractual relationship; and that, to the best of his or her knowledge,
the Vendor has properly registered with any State agency that may require registration.

PURCHASING CARD ACCEPTANCE: The State of West Virginia currently utilizes a
Purchasing Card program, administered under contract by a banking institution, to process
payment for goods and services. The Vendor must accept the State of West Virginia’s
Purchasing Card for payment of all orders under this Contract unless the box below is
checked.

Vendor is not required to accept the State of West Virginia’s Purchasing Card as
payment for all goods and services.

VENDOR RELATIONSHIP: The relationship of the Vendor to the State shall be that of an
independent contractor and no principal-agent relationship or employer-employee
relationship is contemplated or created by this Contract. The Vendor as an independent
contractor is solely liable for the acts and omissions of its employees and agents. Vendor
shall be responsible for selecting, supervising, and compensating any and all individuals
employed pursuant to the terms of this Solicitation and resulting contract. Neither the
Vendor, nor any employees or subcontractors of the Vendor, shall be deemed to be
employees of the State for any purpose whatsoever. Vendor shall be exclusively responsible
for payment of employees and contractors for all wages and salaries, taxes, withholding
payments, penalties, fees, fringe benefits, professional liability insurance premiums,
coptributions to insurance and pension, or other deferred compensation plans, including but
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not limited to, Workers” Compensation and Social Security obligations, licensing fees, etc.
and the filing of all necessary documents, forms, and returns pertinent to all of the foregoing.
Vendor shall hold harmless the State, and shall provide the State and Agency with a defense
ageinst any and all claims including, but not limited to, the foregoing payments,
withholdings, contributions, taxes, Social Security taxes, and employer income tax returns.

INDEMNIFICATION: The Vendor agrees to indemnify, defend, and hold harmless the
State and the Agency, their officers, and employees from and against: (1) Any claims or
losses for services rendered by any subcontractor, person, or firm performing or supplying
services, materials, or supplies in connection with the performance of the Contract; (2) Any
claims or losses resulting to any person or entity injured or damaged by the Vendor, its
officers, employees, or subcontractors by the publication, translation, reproduction, delivery,
performance, use, or disposition of any data used under the Contract in a manner not
authorized by the Contract, or by Federal or State statutes or regulations; and (3) Any failure
of the Vendor, its officers, employees, or subcontractors to observe State and Federal laws
inclading, but not limited to, labor and wage and hour laws.

PURCHASING AFFIDAVIT: In accordance with West Virginia Code § 5A-3-10a, all
Vendors are required to sign, notarize, and submit the Purchasing Affidavit stating that
neither the Vendor nor a related party owe a debt to the State in excess of $1,000. The
affidavit must be submitted prior to award, but should be submitted with the Vendor’s bid. A
copy of the Purchasing Affidavit is included herewith.

ADDITIONAL AGENCY AND LOCAL GOVERNMENT USE: This Contract may be
utilized by and extends to other agencies, spending units, and political subdivisions of the
State of West Virginia; county, municipal, and other local govemment bodies; and school
districts (“Other Government Entities”). This Contract shall be extended to the
aforementioned Other Government Entities on the same prices, terms, and conditions as
those offered and agreed to in this Contract. If the Vendor does not wish to extend the prices,
terms, and conditions of its bid and subsequent contract to the Other Government Entities,
the Vendor must clearly indicate such refusal in its bid. A refusal to extend this Contract to
the Other Government Entities shall not impact or influence the award of this Contract in any
manner,

CONFLICT OF INTEREST: Vendor, its officers or members or employees, shall not
presently have or acquire an interest, direct or indirect, which would conflict with or
compromise the performance of its obligations hereunder. Vendor shall periodically inquire
of its officers, members and employees to ensure that a conflict of interest does not arise.
Any conflict of interest discovered shall be promptly presented in detail to the Agency.

REPORTS: Vendor shall provide the Agency and/or the Purchasing Division with the
following reports identified by a checked box below:

[] Such reports as the Agency and/or the Purchasing Division may request. Requested
reports may include, but are not limited to, quantities purchased, agencies utilizing the
contract, total contract expenditures by agency, etc.
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[] Quarterly reports detailing the total quantity of purchases in units and dollars, along with
a listing of purchases by agency. Quarterly reports should be delivered to the Purchasing

Division via email at purchasing.requisitions@wv.gov.

BACKGROUND CHECK: In accordance with W. Va. Code § 15-2D-3, the Director of the

Division of Protective Services shall require any service provider whose employees are
regularly employed on the grounds or in the buildings of the Capitol complex or who have
access to sensitive or critical information to submit to a fingerprint-based state and federal
background inquiry through the state repository. The service provider is responsible for any
costs associated with the fingerprint-based state and federal background inquiry.

After the contract for such services has been approved, but before any such employees are
permitted to be on the grounds or in the buildings of the Capitol complex or have access to
sensitive or critical information, the service provider shall submit a list of all persons who
will be physically present and working at the Capitol complex to the Director of the Division
of Protective Services for purposes of verifying compliance with this provision.

The State reserves the right to prohibit a service provider’s employees from accessing
sensitive or critical information or to be present at the Capitol complex based upon results
addressed from a criminal background check.

Service providers should contact the West Virginia Division of Protective Services by phone
at (304) 558-9911 for more information.

PREFERENCE FOR USE OF DOMESTIC STEEL PRODUCTS: Except when
authorized by the Director of the Purchasing Division pursuant to W. Va. Code § 5A-3-56,
no contractor may use or supply steel products for a State Contract Project other than those
steel products made in the United States. A contractor who uses steel products in violation of
this section may be subject to civil penalties pursuant to W. Va. Code § 5A-3-56. As used in
this section:

a. “State Contract Project” means any erection or construction of, or any addition to,
alteration of or other improvement to any building or structure, including, but not limited
to, roads or highways, or the installation of any heating or cooling or ventilating plants or
other equipment, or the supply of and materials for such projects, pursuant to a contract
with the State of West Virginia for which bids were solicited on or after June 6, 2001.

b. “Steel Products” means products rolled, formed, shaped, drawn, extruded, forged, cast,
fabricated or otherwise similarly processed, or processed by a combination of two or more
or such operations, from steel made by the open heath, basic oxygen, electric furnace,
Bessemer or other steel making process. The Purchasing Division Director may, in
writing, authorize the use of foreign steel products if:

c. The cost for each contract item used does not exceed one tenth of one percent (.1%) of the
total contract cost or two thousand five hundred dollars ($2,500.00), whichever is greater.
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For the purposes of this section, the cost is the value of the steel product as delivered to
the project; or

d. The Director of the Purchasing Division determines that specified steel materials are not
produced in the United States in sufficient quantity or otherwise are not reasonably
available to meet contract requirements.

PREFERENCE FOR USE OF DOMESTIC ALUMINUM, GLASS, AND STEEL: In
Accordance with W. Va. Code § 5-19-1 et seq., and W. Va. CSR § 148-10-1 et seq., for
every contract or subcontract, subject to the limitations contained herein, for the construction,
reconstruction, alteration, repair, improvement or maintenance of public works or for the
purchase of any item of machinery or equipment to be used at sites of public works, only
domestic aluminum, glass or steel products shall be supplied unless the spending officer
determines, in writing, after the receipt of offers or bids, (1) that the cost of domestic
aluminum, glass or steel products is unreasonable or inconsistent with the public interest of
the State of West Virginia, (2) that domestic aluminum, glass or steel products are not
produced in sufficient quantities to meet the contract requirements, or (3) the available
domestic aluminum, glass, or steel do not meet the contract specifications. This provision
only applies to public works contracts awarded in an amount more than fifty thousand dollars
($50,000) or public works contracts that require more than ten thousand pounds of steel
products.

The cost of domestic aluminum, glass, or steel products may be unreasonable if the cost 1s
more than twenty percent (20%) of the bid or offered price for foreign made aluminum,
glass, or steel products. If the domestic aluminum, glass or steel products to be supplied or
produced in a “substantial labor surplus area”, as defined by the United States Department of
Labor, the cost of domestic aluminum, glass, or steel products may be unreasonable if the
cost is more than thirty percent (30%) of the bid or offered price for foreign made aluminum,
glass, or steel products.

This preference shall be applied to an item of machinery or equipment, as indicated above,
when the item is a single unit of equipment or machinery manufactured primarily of
aluminum, glass or steel, is part of a public works contract and has the sole purpose or of
being a permanent part of a single public works project. This provision does not apply to
equipment or machinery purchased by a spending unit for use by that spending unit and not
as part of a single public works project.

All bids and offers including domestic aluminum, glass or steel products that exceed bid or
offer prices including foreign aluminum, glass or steel products after application of the
preferences provided in this provision may be reduced to a price equal to or lower than the
lowest bid or offer price for foreign aluminum, glass or steel products plus the applicable
preference. If the reduced bid or offer prices are made in writing and supersede the prior bid
or offer prices, all bids or offers, including the reduced bid or offer prices, will be reevaluated
in accordance with this rule.
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CERTIFICATIONAND SIGNATURE PAGE

By signing below, or submitting documentation through wvOASIS, I certify that I have reviewed
this Solicitation in its entirety; understand the requirements, terms and conditions, and other
information contained herein; that I am submitting this bid, offer or proposal for review and
consideration; that I am authorized by the vendor to execute and submit this bid, offer, or
proposal, or any documents related thereto on vendor’s behalf; that I am authorized to bind the
vendor in a contractual relationship; and that to the best of my knowledge, the vendor has
properly registered with any State agency that may require registration.

Cx. Lakarn Macuaveay Co.
(Com )

)v a mm_ﬁu Comd" . gm.es QE-'"-E.SE-.Q’IAT‘J\]@

(Authorized Signature) (Representative Name, Title)

(304) 543 -5How (voi) 154 - LHoY R/IB/S
(Phone Number) (Fax Number) (Date)
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Proc Folder: 118159
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Date lssued Solicitation Cleses | Solicitation No Version
2015-08-03 2015-08-18 CRFQ 0803 DOT1600000003 2
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BID CLERK
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PURCHASING DIVISION

2019 WASHINGTON ST E

CHARLESTON wv 25305
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Vendor Name, Address and Telephone Number:

C. 2. Wawsa., Macwaucen, G,
P.o. Boy a4a

Crnareston |, N 353239
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FOR INFORMATION CONTACT THE BUYER
Misty Delong
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misty. m.delong@wv.gov

Signature X 1 FEN# 55038 Jw4 DATE 8/18 /IS

Ail offers subject to all terms and conditions contained in this solicitation
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BIVISION OF HIGHWAYS
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Extended Description :
CLASS 599 PNEUMATIC RUBBER TIRED ROLLER

Page: 2




SOLICITATION NUMBER ;: CRFQ DOT1600000003
Addendum Number: 1

The purpose of this addendum is to modify the solicitation identified as
(“Solicitation™) to reflect the change(s) identified and described below.

Applicable Addendum Category:
[¢'] Modify bid opening date and time
[ 1 Modify specifications of product or service being sought
[y'] Attachment of vendor questions and responses
[ |} Attachment of pre-bid sign-in sheet
[ | Correction of error

[ | Other

Description of Modification to Solicitation:
1. Extend Bid opening date from 08/05/2015 to 08/18/15 at 1:30m PM, EST.

2. Attach vendor questions and responses. (attachment A)

No other changes made.

Additional Documentation: Documentation related to this Addendum (if any) has been
included herewith as Attachment A and is specifically incorporated herein by reference.

Terms and Conditions:

1. All provisions of the Solicitation and other addenda not modified herein shall remain in
full force and effect.

2. Vendor should acknowledge receipt of ail addenda issued for this Solicitation by
completing an Addendum Acknowledgment, a copy of which is included herewith.
Failure to acknowledge addenda may result in bid disqualification. The addendum
acknowledgement should be submitted with the bid to expedite document processing.

Revised 6/8/2012
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3.

ADDENDUM
CRFQ 0803 DOT150000003
PNEUMATIC RUBBER TIRED ROLLER
The original language in contract will be listed first with question and answer to follow below.
3.1.1.1 The unit shall have a minimum weight of 12,000 pounds.

Question: Qur base machine weight is 10,770 pounds. Our base machine weight with water ballast is
19,202 pounds. Is this acceptable? Can the minimum weight be lowered to 10,770 pounds or changed
to read minimum weight 12,000 pounds with water baliast?

Answer: Yes, we will revise to read: 3.1.1.1 The unit shail have a minimum weight of 10,770 pounds,

3.1.1.6 Rolier shall be equipped with a sun canopy.
Question: What is the definition of a sun canopy? Will our ROPS canopy qualify?

Answer: Yes, a ROPS canopy will qualify.

3.1.1.7 The unit shall have road lights and halogen work lights.
Question: How many halogen work lights are required?

Answer: Manufacturer’s Standard.

3.1.1.8 The unit shail have 12 volt electrical system and 120 amp alternator.
Question # 1: Specification asks for a 120 amp alternator. Will you accept a 100 amp alternator?
Question # 2: Will a 85 amp alternator be sufficient?

Answer: We will revise this to read: 3.1.1.8 The unit shall have 12 volt electrical system and a minimum
of 85'amp alternator.

3.1.3.1 Shall have minimum 100 HP engine which meets al! Tier 4 Interim requirements,
Question # 1: Qur machine has an 85 HP Tier 3 engine. WIll this work?

Answer: No



Question # 2: This reads a minimum of 100 HP, could it be changed to 74 HP? Qurs is at 74 HP final
Tier 4.

Answer: Yes, we will revise to read: 3.1.3.1 Shall have minimum 74 HP engine which meets all Tier 4
Interim reduirements.

Question # 3: Our engine is 99 HP and Tier 3, will you accept?

Answer: No

3.1.3.2 Oil capacity shail be minimum two (2) galion.

Question # 1: Will you accept 1.85 gallons?

Question # 2: Why is there a minimum capacity on engine oil?

Answer: Question 1: yes, we will revisé to read: 3.1.3.2 Oil 'capacity shall be minimum 1.85 gallons.

Question # 2: We require minimum.

3.1.3.3 Shall have 2 speed ranges ~ Low up to 4 M.P. H. maximum, and high, up to 11 M.P.H. maximum
forward and reverse.

Question: Is 11 MPH the max allowed?

Answer: Yes

3.1.4.1 Osciliating front and rear tires shall have vertical and horizontal force.
Question # 1: Please define how much vertical and horizontal force is required?
Question # 2: Will you accept front tires only will have vertical and horizontal force?
Answer: Question #1: Manufacturer’'s standard.

Answer: Question #2: No

3.1.4.2 Nine {9) tires shall be 12 ply 8.5/90 x 15.
Question # 1: Will you accept eight (8) tires 1.0 x 20 18 ply?

Answer: No, shall be @ minimum,



10.

11

12,

Question #2: Our machine uses 7.50 x 15, 14 ply tires. Will this be acceptabie?
Answer: Yes

Question #3 Our tires are 7.50x 15, 12 ply, can this be changed in the spec?
Answer: Yes

Answer: We will revise this to read: 3.1.4.2 Must have nine {9} tires minimum and shall be 12 ply
minimum with manufacturer’s standard tire.

3.1.6.2 The operators station shall have rear view mirrors.
Question: How many mirrors are required?

Answer: One (1) left and one (1) right

3.1.6.3 The operators station shall have a multi-function lever for control of water spray.
Question: Will you accept dash mounted On/Off Spray Control?

Answer: Yes

3.1.7.1 Baliast options shall include sand, steel, and water baffled compartments and shail prevent
surge and balance weight.

Question: We offer sand and water baffled compartments, cannot use both at the same time, must be

one or the other. We also offer a hanging steel ballast as an option that can be added to either
configuration. Is this acceptable?

Answer: Yes



ADDENDUM ACKNOWLEDGEMENT FORM
SOLICITATION NQ.: DOT1600000003

Instructions: Please acknowledge receipt of all addenda issued with this solicitation by completing this
addendum acknowledgment form. Check the box next to each addendum received and sign below.
Failure to acknowledge addenda may result in bid disqualification.

Acknowledgment: I hereby acknowledge receipt of the following addenda and have made the
necessary revisions to my proposal, plans and/or specification, etc.

Addendum Numbers Received:
(Check the box next to each addendum received)

[ /T Addendum No. 1 [ 1 Addendum No. 6
[ 1 Addendum No. 2 [ ] Addendum No.7
{ ] Addendum No. 3 [ ] Addendum No. 8
[ ] Addendum No. 4 [ 1 Addendum No.9
[ ] Addendum No.5 [ ] Addendum No. 10

1 understand that failure to confirm the receipt of addenda may be cause for rejection of this bid. 1
further understand that any verbal representation made or assumed to be made during any oral
discussion held between Vendor’s representatives and any state personnel is not binding. Only the
information issued in writing and added to the specifications by an official addendum is binding.

C.A. Lomweer Mackare ny G.
Company

MRS C

Authorized Signature

QI8 /IS

Date

NOTE: This addendum acknowledgement should be submitted with the bid to expedite document processing.
Revised 6/8/2012



REQUEST FOR QUOTATION
Class 599 Pneumatic Rubber Tired Roller

SPECIFICATIONS

1. PURPOSE AND SCOPE: The West Virginia Purchasing Division is soliciting bids on
behalf of West Virginia Division of Highways, Department of Transportation to establish
a contract for the one time purchase of a Pneumatic Rubber Tired Roller.

2. DEFINITIONS: The terms listed below shall have the meanings assigned to them
below. Additional definitions can be found in section 2 of the General Terms and
Conditions.

2.1 “Contract Item” means Pneumatic Rubber Tired Roller as more fully described by
these specifications..

2.2 “Pricing Page” means the pages contained in wvQASIS or attached as Exhibit A,
upon which Vendor shall list its proposed price for the contract item.

2.3 “Solicitation” means the official notice of an opportunity to supply the State with
goods or services that is published by the Purchasing Division.

2.4 “WVDOH” means West Virginia Division of Highways.
2.5 “HP” means horse power.
2.6 “M.P.H.” means miles per hour.

2.7 “OSHA” means Occupational Safety and Health Act of 1970/Exhibit C, Reference
www.osha.gov.

2.8 “ROPS” means Roll-over Protection structure.

2.9 “FOPS” means Falling Object Protective Structure.

3. GENERAL REQUIREMENTS:

3.1 Mandatory Contract Item Requirements: Contract Item must meet or exceed the
mandatory requirements listed below.

3.1.1 Pneumatic Rubber Tired Roller general mandatory requirements.
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REQUEST FOR QUOTATION
Class 599 Pneumatic Rubber Tired Roller

3.1.1.1 The unit shall have a minimum weight of 12,000 pounds.
3.1.1.2 Tire overlap shall be 14" minimum.

3.1.1.3 The unit shall have a wheelbase of 10 foot.

3.1.1.4 Unit shall have minimum compaction width of 68 inches.
3.1.1.5 Roller shall be equipped with ROPS and FOPS

3.1.1.6. Roller shall be equipped with a sun canopy.

3.1.1.7 The unit shall have road lights and haiogen work lights.

3.1.1.8 The unit shall have 12 volt electrical system and 120 amp
alternator.

3.1.1.9 OSHA approved back-up alarm shall be provided and
installed by the manufacturer.

3.1.1.10 Hour meter shall be provided and installed by
manufacturer.

3.1.1.11 The unit specified herein and offered shall be
manufactured after January 1, 2015 and must be a new unit, not
previously used or sold.
3.1.1.12  Vendor must certify that unit offered will meet or exceed
the “Occupational Safety and Health Act of 1970” or subsequent
changes that are in effect at the time of manufacture of unit. Please
see Exhibit C.

3.1.2 Vandalism Package
3.1.2.1 Unit shall come with manufacturers standard vandalism
package.

3.1.3 Engine

3.1.3.1 Shall have minimum 100 HP engine which meets all Tier 4
Interim requirements.

3.1.3.2 Oil capacity shall be minimum two (2) gallon.
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REQUEST FOR QUOTATION
Class 599 Pneumatic Rubber Tired Roller

3.1.3.3 Shall have 2 speed ranges — Low up to 4 M.P.H. maximum,
and high, up to 11 M.P.H. maximum forward and reverse.

3.1.4 Tires

Revised 6/2/2015

3.1.4.1 Oscillating front and rear tires shall have vertical and
horizontal force.

3.1.4.2 Nine (9) tires shall be 12 ply 8.5/90x15

3.1.4 Brake System
3.1.4.1Service brake shall be hydro-pneumatic disc brake.

3.1.4.2 Unit shall also be equipped with emergency brake.

3.1.5 Steering

3.1.5.1 Steering shall be hydrostatic .

3.1.6 Operators Station
3.1.6.1 The unit shall have a fixed operators station with seat belt.
3.1.6.2 The operators station shall have rear view mirrors.

3.1.6.3 The operators station shall have a multi-function lever for control
of water spray.

3.1.7 Ballast

3.1.7.1 Ballast options shall include sand, steel, and water baffled
compartments and shall prevent surge and balance weight.

3.1.8 Water Spray System



REQUEST FOR QUOTATION
Class 599 Pneumatic Rubber Tired Roller

3.1.8.1 Each tire shall be equipped with self-adjusting scraper.

3.1.8.2 The water spray tank shall be minimum 100 gailons.

3.1.9 Paint

3.1.9.1 Manufacturers standard paint preparation and color shall be
provided.

3.1.10 Advertising

3.1.10.1 Shall have only one (1) manufacturer name plate, which must
include model number, may appear on exterior of unit. Logos, created
through the stamping or casting process of manufacturer are also
acceptable. No logo will interfere with the Department’s striping and
logo.

3.1.11 Unspecified Accessories & Features: All parts, equipment, accessories,
material, design and performance characteristics not specified herein, but
which are necessary to provide a complete unit, must be furnished with
each unit and required to conform to strength, quality of material, and
quality of workmanship to those which are advertised and provided to the
market in general by the unit industry. All parts and accessories
advertised and regularly supplied as standard shall be included, except
those which would represent duplication of these specified and except
those which, by specification, are not to be furnished. All standard safety
features, required by Federal and State Law, shall be included.

3.1.12 Unit shall be delivered to WVDOH with all manufacturers recommended
safety related decais and safery features intact.

4. CONTRACT AWARD:
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REQUEST FOR QUOTATION
Class 599 Pneumatic Rubber Tired Roller

4.1 Contract Award: This request is intended to provide Agencies with a
purchase price for the said Item. This Request shall be awarded to the Vendor
that provides the Item meeting the required specifications for the lowest
overall total cost as shown on the Pricing Pages.

4.2 Pricing Page: Vendor should complete the Pricing Page by completing the
Year, Make, Model, and inserting quoted price. Vendor should complete the
Pricing Page in full as failure to complete the Pricing Page in its entirety may
result in Vendor’s bid being disqualified.

Vendor should type or electronically enter the information into the Pricing
Page to prevent errors in the evaluation.

5. PAYMENT:

5.1 Payment: Vendor shall accept payment in accordance with the payment
procedures of the State of West Virginia.

6. DELIVERY AND RETURN:

6.1 Shipment and Delivery: Vendor shall deliver the Item within 120 working days
after receiving a purchase order or notice to proceed. Item must be delivered to
Agency at WVDOH, Equipment Division, 83 Brushy Fork Road Crossing,
Buckhannon, WV 26201.

6.2 Late Delivery: The Agency placing the order under this Contract must be notified
in writing if the shipment of the Contract Items will be delayed for any reason. Any
delay in delivery that could cause harm to an Agency will be grounds for
cancellation of the Contract, and/or obtaining the Contract Items from a third party.

Any Agency seeking to obtain the Contract Items from a third party under this
provision must first obtain approval of the Purchasing Division.

6.3 Delivery Payment/Risk of Loss: Vendor shall deliver the Contract Items F.Q.B.
destination to the Agency’s location.

0.4 Return of Unacceptable Items: If the Agency deems the frems to be
unacceptable, the Contract Items shall be returned to Vendor at Vendor’s expense
and with no restocking charge. Vendor shall either make arrangements for the
return within five (5) days of being notified that items are unacceptable, or permit
the Agency to arrange for the return and reimburse Agency for delivery expenses.
If the original packaging cannot be utilized for the return, Vendor will supply the
Agency with appropriate return packaging upon request. All returns of
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REQUEST FOR QUOTATION
Class 599 Pneumatic Rubber Tired Roller

unacceptable items shall be F.O.B. the Agency’s location. The returned product
shall either be replaced, or the Agency shall receive a full credit or refund for the
purchase price, at the Agency’s discretion.

6.5 Condition of Unit(s) Upon Delivery:
All units must arrive at the delivery having been completely pre-serviced with
oil, lubricants, and coolant. All prescribed precautions pertaining to first operations
and break-in of unit are to be posted conspicuously on the unit for ready observance
by the operator.

7. 'VENDOR DEFAULT:

7.1 The following shall be considered a vendor default under this Contract.

7.1.1 Failure to provide Contract Items in accordance with the requirements contained
herein,

7.1.2  Failure to comply with other specifications and requirements contained herein.

7.1.3  Failure to comply with any laws, rules, and ordinances applicable to the Contract
Services provided under this Contract.

7.14 Failure to remedy deficient performance upon request.

7.2 The following remedies shall be available to Agency upon default.

7.2.1 Immediate cancellation of the Contract.
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7.2.2 Immediate cancellation of one or more release orders issued under this Contract.

8. MISCELLANEOUS

8.1 Operating and Service Manuals and Parts Lists: Three (3) operator’s manuals be
Included with unit upon delivery. A “line sheet” (if applicable) and the
“Equipment Preventative Maintenance Questionnaire”, (Exhibit “B”) must be with
unit upon delivery, Attn: Marcia Lee. There must be 3 service/shop/maintenance
manuals and 3 parts manuals; CD ROM is preferred in lieu of parts manuals.
Manuals shall be delivered with unit. Failure to do so will delay payment.

8.2 Training: Manufacturers and/or dealers will be required to stage a thorough
seminar on the subjects of Preventative Maintenance, Operator, and Mechanic
Training. In order to keep operators and mechanics updated, the successful vendor
shall conduct training sessions covering the operation, maintenance, trouble-shooting
with this one time purchase. This will be a one (1) time training class for 30 people
maximum. This training shall be done within seven (7) days of delivery.

Manufacturers and/or dealers shall be required to furnish the Training Academy
with one (1) Operator’s Manual to be shipped direct to

WVDOH
Training Academy
P.O. Box 610
Buckhannon, West Virginia 26201

prior to delivery of the pilot unit. Training seminar to be held at the WVDOT,
Equipment Division, Buckhannon, WV.

7.3 Preventative Maintenance & Operator Procedures: Manufacturers and/or
dealers will be required to submit to the Equipment Division, in addition to the
operating and service manuals, booklets and pamphlets explaining the
Preventative Maintenance and Operator Procedures to be used by the operators of
this equipment, and must include such things as daily prestart inspection
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procedure, service schedule, and routine maintenance required, safety precautions,
efc. The successful vendor shall furnish all training aids; i.e. videos, projectors as
required in conducting the training,

7.4 Warranty and Service Policy: The unit must be accompanied upon delivery by
the unit’s manufacturers executed warranty and service policy.
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Exhibit A

Pricing Sheet
RFQ 7015E030
Item Estimated Unit of Measure Description Unit Price Total
Number CQuantity P
1 ) Each One complete unit: Pneumatic rubber Y Ly, 580, a e comp
ac Tired Roller ? ’ (27, Be. '
Grand Total * 171,180, £$0:00

Vendor should also supply the year, make, and model of the following:

Pneumatic Rubber Tired Roller

gois

Cwreadtianr Cua 4




EXHIBIT B

EQUIPMENT PREVENTATIVE MAINTENANCE QUESTIONNAIRE

THIS FORM MUST BE COMPLETED IN ITS ENTIRETY BY SUCCESSFUL BIDDER OR MANUFACTURER’S TECHNICAL
REPRESENTATIVE PRIOR TO DELIVERY TO THE WVDOH.

DESCRIPTION: MAKE:
MODEL: YEAR: PURCHASE AMOUNT:
ENGINE: MAKE: MODEL: FUEL TYPE:
HORSEPOWER: CYLINDER: ENGINE SERIAL:
COOLING SYSTEM CAPACITY:
BELTS: DESCRIPTION: PART NUMBERS:
GVw: i AXLE CAPACITY:FRONT: REAR:

TIRES: FRONT MAKE & SIZE:

REAR MAKE & SIZE:
DIMENSIONS OF UNIT: LENGTH: WIDTH: LENGTH:
VENDOR CONTACT PERSON: PHONE:
PARTS:
BATTERY MAKE: MODEL: CCA:
TOP OR SIDE POST: DIMENSIONS: LENGTH WIDTH HEIGHT
SPARK PLUGS OR FUEL INJECTORS MAKE: PART #
FUEL PUMP OR INJECTION PUMP MAKE: MODEL:
ALTERNATOR MAKE: PART #:
STARTER MAKE: PART #:
TURBO CHARGER MAKE: PART #:
TRANS. MAKE: MODEL: AUTO/MANUAL:
HYDRAULIC PUMP MAKE: MODEL:
FILTERS MAKE PART NO. LUBRICANT MANUFACTURER TYPE
OIL ENGINE
AIR INNER TRANSMISSION,
AIR OUTER POWER STEERING
FUEL PRIMARY HYDRAULIC
FUEL SECONDARY DIFFERENTIALS
COOLANT BRAKE FLUID
HYDRAULIC COOLANT

OTHER OTHER
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Pubfic Law 91-596
B4 'STAT, 1550
91st Congress, 5.2193
December 29, 1970,
&s amended throbgh January 1, 2004, (1)

An Act

To assure safe and heatthful working conditions for working men and women; by authorizing enforcement of-
the standards developed under the Act; by assisting and encouraging the Stetes in their efforts fo assure safe
and healthful working conditions; by providing for research, Information, educstion, and training in the field o
occupational safety and health; and for other purposes,

Be It enacted by the Senate and House of Representabives of the United States. of America in Congress
assembled, That this Act may be cited as the "Occupational Safety and Health Act of 1970."

Footnote {1) See Historical notes at the end of this docament for changes and amendments affecting the OSH
Act since its passage In 1970 through January 1, 2604,

SEC. 2. Eongressional Findings and Purpase

{a) The Congress finds that persone| injuries.and illnesses arising out of work sltuations 29 USC 651
impose a substantial burden upon, and are 2 hindrance to, interstate commerce In terms of
lost production, wage loss, medical expenses, and disabllity compensation payments.

(b) The Cangress declares It 40 be its purpose and policy, throuoh the exercise of its powers
to reguiste commerce among the several States and with foreign nations and to provide for
the general welfere, fo assure so far as possible every working man and woman in the Nation
safe and heatthfisl working conditions and to praserve our human respurces —

(1) by encouraging employers and emplayees in thelr efforts to reduce the number of
occupationa! sefety and health hazands at their places of employmant, and to stimulate
employers and employees to institute new and to perfect existing programs for providing
safe and healthful working conditions; (2} by providing that employers and employess
have separate but dependent respansibliities and rights with respect to achleving safe
and healthful working conditions;

{3} by authorizing the Secretary of Labor to set mandatory occupational safety and
health standards applicable to businesses. affacting interstate comimerce, and by creating
an Occupational Safety and Health Review Cormmission for carrying ot adjudicatory
functions under-the Act;

(4) by building upon advances already made through employer and employee inltlative
for providing safe and heatthfid working conditions;

(5) by providing for resaarch In the field of otcupational safety ahd health, induding the
psycholagical factors invalved, and by developing innovative methods, techniques, and
approaches for dealing with occupational sefaty and health problems;

{6) by exploring ways ta discover latent diseases, establishing eausal connections
between diseases and work In ervirenmients! conditions, and eonducting other research
relating to health problems, [n retognition of the fact that occupational health standards
present problems ofien different from those involved in occupational safety;

(7) by providing medical criteria which will assure insofar as practicable that no emplayee
will suffer diminished heaith, functional capacity, or kfe expectancy o5 a result of his
work experence;

{B) by providing for training programs to Increase the numkier and competénce of
personnel engaged In the field of occupational safety and ‘health; effecting the OSH Act
sinte #s passage in 1970 through January 1, 2004,

{B) by providing for the development and promulgation of occupational safiety and hegith
standards;

(10) by previding an effictive enforcement program which shall incluge 2 prohibition
auinst' giving advance notice of any Inspection and sanctions For any Individual viclating
this prohibition;

(113 by enouraging the States to Aksume the. fullest respansibility for the atministration
and enforcement of their dccupational safity and health laws by providing grants to the

https://www.osha.gov/pls/oshaweb/owadisp.show_document?p_table=OSHACT&p_id=2743 81772013
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States to asgist In identifying thelr needs angd responsibiliitles in the area of ocoupational
safety and health, to develop pians In atcordance with the provisions of this Adhy to
impiove the 2dministration aAd enforcement of State occipational safety and health
laws, and to conduct experimental and demonstration projects in connection thereviith;

| (2) by providing for appropriate reporting procedures with respect to oooupational
safety and heaith which procedures will help achieve the objectives of this Act and
accurately describe the nature of the eicupational.safety and health probilem;

(13) by encouraging joint iabor-reragement efforts to reduce injuries and disease
arising out of employment,

SEC. 3. Definitions
For the purposes of this Act 29 UsC 652
(1) The term “Secretary” means the Secretary of Labor.
(2) The term "Commnission™ means the Gocupational Safety and Health Review

Commission established under this Act,
{3) The term “commerce” means trade, traffic, commerce, transportation, or For Trust Territory
comfmunication among the several States, or between a Stabe and any place outside coverage,
thereof, or within the District of Colurnbla, or a possession of the United States (ather inchuding the
than the Trust Territory of the PacHfic Islands), or between points in the same State but ~ Northern Mariana
through & point outside thereof. Istands, sae
Historioal notes
{4) The term "person”™ means one of more Individuals, partnerships, assodiations, Pub, L. 105-241
corporations, business trusts, legal representatives, or any organized group of persons. United States
Postal Service Is

(5) The term "employer” means a n engaged in a business affecting cormmerce who an employer

has employees, but does not include the United States {not including the United States subject to the Act,

Postal Service) or any State or political subdivision of a State. See Historical
notes.

(6) The term "employee” means an employee of an employer who i employed in 2

business of his employer which affects commerce.

{7) The term "State” Includes a State of the United States, the District of Columbla,
Puerto jI;i:c:n, the Virgin 1slands, American Samoa, Guam, and the Trust Territory of the
Pacific Islands,

(B) The term “occupationsl safety and health standard* means a standard which requires
conditicns, or the adoptioh or use of one or miore practices, means, methods, operations,
or processes, reasonably recessary or appropriate to provide safe or heafthful
empioyment and places of employment,

(9) The term "national consensus standard” mezns any occupations! safety and health
standard or modification thereof which (1), has been adopted anid promulgated by a
nationally fecognized standards-producing orgenization under pracedures whereby it can
be determined by the Secretary that persons interested and affected by the scope or
provisions of the stanclard have reached substantia) agréement on its adoption, (2) was
formulated in @ manner which afforded an opportunity for diverse views to be considered
and (3) has been designated as suth a standard by the Seetary, after consultation with

other appropriate Federal agenties,

{10) The term "éstablished Federal stendard” mezns any operative ocoupational safety
and health standard established by any agency of the United States and presently In
effect, or contained in any Act of Congress in force pn the date of enactment of this Act.

{11) The term “Committee* means the National Advisory Committee on Gooupationat
Safety and Health estabiished under this Act,

(12} The term "Director™ means the Director of the Nationa! Institute for Occupational
Safety and Health.

(13) The term. "Institute” means the National Institute for Occupatianal Safiety and Health
estabished under this Act.

{14) The term "Workmen's Compensation Compmissior® means the National Commission
on State Warkmen's Compensation Laws éstablished under this Act.

SEC. 4. Applicability of This Act

{e) This Act shail apply with respect 1o employment performed in & workplace In a State, the 29 USC 653
District of Colurnbla, the Commonwesalth ¢f Puerto Rico, the Virgin Isiands, American Samog, )
Guam, the Trust Terrtory of the Pacific Islands, Wake Jstand, Outer Continental Sheif Lands For Canal Zone

defined in the Cuter Continental Shelf Lans Act, Johnston I8land, and the Canal Zone. The &id Trust
Secretaty of the Interior shall, by regulation, provide for juricial enforcament of this Act by Teitory
the courts esteblished for areas in which there are no United States district courts having coversge,
jurisdiction. Including the
Northern Martana

Isiands, see

(B) {1) Nothing In this Act shalt applyto working conditions of employees with respect o Historical nofes.
which other Federal agencles, and State agencies acting under seciion 274 of the Atomic

Energy Act of 1954, 25 amended (42 U.S.C. 2021), exerciss statutory authority to

prescribe or enforce standards or regulations affacting oocupational safety or health.
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(2) The safety and health standards promuigated under the Act of June 20, 1936,
commenly kntwr as the Walsh-Healey Act (41 U.S.C. 35 et seq.), the Service Contract
Act of 1965 (41 U.S.C. 351 et seq.), Public Law 91-54, Art of August 5, 1969 {40 {1.5.C.
333), Public Law 85-742, Act of Aupust 23, 1958 (33 L).S.C. $41), and the National
Foundaticn on Arts and Himanities Act (20 LLS.C. 951 &t seq ) are superseded on the
effective date of corraspending standards, promulgated urider this Act, which are
determined by the Secretary to be more effective. Standargs issned under the leiws listed
In this paragraph and In effect or or after the effeciive date of this Act shali be deemed
to be occupational safity and health stendards issued under this Act; as well as uhder
such other Ads,

(3) The Secretary shall, within three years after the effective tate of this Act, feport to
tive Conpress his recommendations for legislation to avold unnecessary dupliction and

to achleve coordination between this Act and other Federsl laws.

{4) Nothing in this Act shall be construeid 10 supersede or in any manner affect any
workmen's compensatian law or to-enlarge or diminish or affect In any other manner the
common law or statttory rights, dutles, of labiiftiés of employars and efqployees under
any law with respect to Injuries, diseases, or desth of employees arising out of, or in the
course of, employment,

SEC. 5. Duties
(a) Each employer —
(1) shall furnish o each of his employees employment and 2 place of employment which 29 USC 654
are free from recognized hazards that aie causing or are likely to cause death or serious
physical harm to his employees;
(2) shall comply with oocupational safiety and health standards promulgated under this
Act.
{b) Esch employee shall comply with occupationsl safety and health standards and alf rules,

regulations, and orders issued pursuant kg this Act which are applicable to his own actions
and condudt.

6. Occupationz) Safety and Health Standards

{2) Without regard to chapter 5 of title 5, United States Code, or to the pther subsectons of 29 USC 655
‘this section, the Secretary shall, a5 soon as practicable during the period Beglnriing with the

effective date 6f this Act and ending twa years after such dete, by rule promulgate a5 21

occupational safety or heaith stendard any national consensus standard, and any established

Federal standard, unless he determines that the promuigation of such a standard would not

result in Improved safety or health for spedficaliy desfgnated employess. In the everit of

conflict among any such Standards, the Secretary shall promulgate the standard which

assurés the greatest protection of the safety or health of the affected employees.

{b) The Secretary may by rule promulgate, mod\¥fy, or revoke any ocoupational safety or
health standard in the following manner:

(1) Whenever the Secretary, ypon the basis of Information submitted to him in writing by
an interpsted person, a represéntative of any organization of employers or emplovees, &
nztionally recogntzed standards-producing organization, the Secretary of Health and Human
Services, the Natlonal Institute for Occupationsl Safety and Heakh, or 2 State or palltical
subdivision, or on the basis of Information developed by the Secretary or otherwise
evailable to him, determines thet & rule should be promulgated in order to serve the
objectives G thls Act, the Secretary may request the recormmendations of an advisory
committee sppointed undsrsaction 7 of this Act. The Secretary shall provide such-an
advisory commiittee with any proposals of his own or of the Sacretaty of Health and Humian
Services, together with all pertinent feictual information deveinpad by the Secretary or the
Secretary of Health and Huinan Services, or otherwise avaliable, including the results of
research, demonstrations, and experiments. An advisory committes shall subm to the
Secretary its recommendations regarding the rule to be promulgated within ninety days
from the date of Its appointment or within such longer or.shorter period as may be
prescribed by the Secretary, but in no event for 2 period which s lohger than two hundred
and seventy days.

(2) The. Secretary shall publish a proposed rule promuigating, miodifying, or revoking an
occupational safety or health standard In the Federal Register and shall afford interested
persons. 2 period of thirty days after publication to submit written data or comments, Whers
an advisory commitied Js appointed and the Secretary determifies that a rule should be
issued, he shall publish the proposed rule within sicty days sfter the submission of the
adviscry committee’s recommentdations or the expiration of the period prescribed by the
Secretary for such submission.

(3) On or before the last day of the perlod provided for the submission of written date or
comiments under paragraph {2), any interested person may file with the Secrétaty written
objections to the proposed rule, stating thie grounds thérefor and requesting & public
heating on such objections. Within thirty days-after the last day. for fillng such ohjections,
the Secretary shall publish In the Federal Reglster » notice specifying the ocoupational
eafety or fiealth stanidand to which-objections heive been flled and @ hearng requested, and
specifying & time and vlace for such hearing.

(d) Within sixty days after the explration of the: perlod-provided for the submission of
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written data or comments under paragraph {2), or within sixty days after the completion of
any hearing held under paragraph-(3), the Secretary shall issue a-ule promulgating,
madifying, or revoking & occupational safety or health standard or make & determination
that & rule should not be-fssued. Such a rule may-contain a provision delaying Its effective
date for such period (ot I excess of ninety days) as the Secretary determines may be
necessary to nsure that-affected emplovers and employees will be Informed of the
existence of the standard and of its terms and that employers affected are given an
opportunity to familiarize themgelves and their employees with the existence of the
requirements of the standard,

{5) The Secretary, in promuigating standards dealing with toxic materials or harmful
physical agents under this subsection, shall set the standarg which most adequately
assures, to the extent feasible, on the basis of the best avallable evidenice, that no
emplivee will suffer materisl impaiment of heakth or functional capacity éven if such
employee has regitar exposure to the hazard dealt with by such standard for the period of
hils working Iife. Gevelopment of standards under this subssction shall be based upon
research, damonstrations, experiments, and such other information a5 may-be appmpriate,
In addition to the attéinment of the highest degree of health and safety protection for the
employee, other cansiderations shall be the latest available sglentific data in the field, the
feasibility of the standards, and experience gained under this and other héalth and safety
faws, Whenever practicable, the stantiard promulgated shall be expressed In terms of
objective criteria & of the performance desired.

{6){A) Any employer may-apply to the Secretary for 2 temporary order granting & variance
from 3 standard or any provision thereof promulgated under this séction, Such temporary
ofder shall be granted only If the employer files an application ‘which meets the
recuirements of clause (B} and establishes

that -
{i} he Is unable to comply with a standard by its effective date because of umavailability
of professional or tachnical personnel or of materials and equipment needed to-come into
campliance with the standard or because necessary construction or alteration of facilities
cannot be completed by the effective date,

{K) he Is taking 2!l available steps to safeguard his employees against the hazards
covered by the standard, and

(i) he has an effective program for coming Into compliance with the standard as quickly
25 practiceble,

Any temporary ordet lesued under this paragraph shall prescribe the practices, means,
methods, operations, and processes which the employer must atlopt and use while the
order s in effect and state in detall his program for corning into compliance with the
standard. Such a temporary order may be granted only after natice to employees and an
opportunity for a hearing: Provided, That the Secretary may lssue one interim order to ba
effective until 2 decision & made on the Liasis of the hearing. No temporary order may be In
effect for jonger than the period needed by the employer to achieve tompliance with the
standard or one year, whichever is shorter, except that such an order may be renewed nhot
more that twice () s0 long as the requirements of this paragraph are met and (11} If an
application for renewal Is fled at lzast 50 days pror to the expiration date of the order. No
intarim renewal of an order may remain in effect for longer than 180 days,

{B) An application for temporary order under this paragraph {6} shall contaln;

{i) a specification of the stanciard or portion thereof from which the employer seeks a
vatiance,

(if) & representation by the emplover, supported by representations from qualified
persons having firsthand knowledge of the facts represented, that he is unable to-comply
with the standard or portion thereof and p detailed staterrient of the reasors therefor,

{iil) a staternent of the steps b has taken and will take {with spedific dates) to protect
employées against the hazerd covered by the standard,

{iv) a staterhent of when he expects to be able to comply with the standard and what
steps he has taken anc whet steps he will take {with dates specified) to come into
compliance with the standarg, and

(v) 2 certification that he has informed his employees of the application by giving a copy
thereof to their authorized represeritative, posting a statemant giving a summary of the
applicetion and specifying where a copy may be exmined at the place or places where
notices to employess are pormally posted, and by other appropriate means.

A description of how employees have beer nformed shall be contained In the
cettification. The infarmation to emplayees shall also inform them of their right to
petitlon the Secretary fof a hearing.

(C) The Secretary Is authorized to grant @ variance from any standard or portion thereof
whenever he ditermines, or the Secretiry of Realth and Human Sefvices ceitifies, that
suchverlance {5 necessary to permit en employer ko participate in an experiment
approved by him or the Secretary of Health and Human Services designed to
demonstrate of validate new and mproved techrifues to safeguard the health or safety
of workers.

(7) Any stendard premulgated under this subsection shall prescribe the use of labels or
other appropriate Forms of warning s are necessary to Jnsure that employees are apprised
of all hazards to which they are exposed, relevant symptanis and appropriate emergency
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treatment, and proper conditions and precautions of safe use or exposure, Where
appropriate, such standard shall aso preseribe suitable protective equiprnent and-control or
téchnological procedures to be used in ronnection with such hazards and shail provide for
monitoring or measuring employee exposire at suth locations and intervals, arid in such
manner.as may be hecessary for the protection of employees. In, addition, where
appropriate, any such standard shall prescribie the type and frequency of medical
&a@minations or other tests which shall be rade avallable, by the employer or at his cost,
to employees exposed to such hazards in order to must effectively debermine whether the
health of such employaes is adversely effécted by such exposure. Inthe event such
fedical examinations are in the nature of reséarch, as déteiminied by the Secretary of
Health and Human Services, such examinations may be fursished st the expense of the
Secretary of Health and Human Services, The results of such examinations or tests shall be
furnished-only to the Secretary or the Secretary of Health-and Human Services, and, at the
request of the erployee, to his physician. The Secratary, in consditation with the Secretary
of Health and Hurpen Services, may by rule promulgated pursuant to section 553 of title 5,
United States Code, make appropriate’ modifications in the foregoing requirements refating
to the use of [abels or other forins of warning, monitoring or measuring, and medical
examinations, as may be warranted by experience, Information, or medical or technological
developmients acquired subsequent to-the promulgation of the relevant standard.

{8} Whenever a nifle promuigated by the Secretary differs substantiadly from an existing
natlonal consensus stardard, the Secretary shall, 2t the samie time, piblish W the Federal
Register a statement of the reasons why the rule as adbpted will better effectunte the
pufposes of this Act then the national consensus standard,

(c) (1) The Secretary shall pravide, without regard to the requirements of chapter 5, title 5,
Unites States Code, for an emergency temporary standard to take immediate effect upon
publication in the Federal Reglster i he debermines —

{R) that employees are exposed to grave danger from exposure ta substances or agents
determined to be toxic or physically hammful or from new hazaids, and

(B} that such emergency standard is necessary to protect employees from such denger,

(2) Such standard shall be effective until superseded by 2 stendand promulgated In
accordance with the procedures préscribed in paragraph (3) of this subsection,

{3) Upon publication of such standard in the Federal Register the Secretary shall commence
a proceeding in accordance with section 6 (b) of this Act, and the standard as published
shall also serve a5 a proposed rule for the proteeding. The Secretary shall promuigate a
standard under this paragraph no Jater than six months after publication of-the emergenty
stendard as provided in parearaph (2} of this subsection.

{d) Any aFfected employer mey apply to the Secrelary for a rule or order for a variance from
8 standard promulgated under this section, Affected empléyees shall be given notice of each
such appiication and en opportunity to participate in a hearing, The Secretary shall issue such
nile or order if he determines on the récord, after opportunty for an Inspection where
appropriate and a hearing, that the propohent of the variance has demonstrated by a
preponderance of the evidence that the conditons, practices; means, methods, operations,
o processes used or proposed to be used by an employer will provide amployment and
places of employment to his employees which are as'safe and healthful ag those whith wauld
prevail if he-complied with the standand. The e or order sv issued shalj prescribe the
conditions the employer must maintain, and the practices, means, methods, pperations, and
processes which he must adopt-and utilize to the extent they differ from the standard In
question, Sutch a rule or order may be modified or revoked epon application by an emiployer,
employess, or by the Secretary on his own motion; in the manner prescribed for its lssuance
under this subsection at any time after six months from & fssusnce.

(e) Whenever the Secretary promuigates sny standard, makes any rule, order, or decision,
grants any exemption or extenslon of time, or compromises, mitigates, or seties any penalty
asseszed under this Act, he shall Indude a statement of the reasons for gich action, which
shall be published in the Federal Register.

{f) Any person who may be adversely affected by 2 standard Issued under this section may at
any time prior to the sixtieth day after such standard Is promulgated file a- petition
cfialiénging the validity of such Stendard with the United States court of pppeals for the
circutt whinein such person resides or fias his principal pléice of business, for a Judicial review
of such standard, A copy of the petition shall be forthwith tiansmitted by the-clerk of the
court to the Secretary. The filing of such petition shal net, unless atherwise ordered by the
court, opatate as . stay of the standard, The determingtions of the Secretary shall be
condusive If supported by stbistantial evidence in the record considered as 4 whole.

{g) I determining the priority for establishing standards under this section, the Secretary
shall give due regard to-tha urgency of the need for mandatory safety and heakth standards
for particular industries, trades, crefis; occupations, businesses, workplaces oi work
environients. The Secretary shall aiso-give dile regard to the recommengdations of the
Secretary of Heglth and Humsn Services regarding the need for manditory standards in
determining the priority for establishing such standards,

SEC. 7. Advisory Committees; Administration

29 USC 6§56
{8) (1) There ks hereby established 2 National Advisory Committee on Occupational Safety
and Health consisting of tweive memmbers appointed by the Secretary, four of whom are to be
dasignated by the Seécretaty of Health and Huian Services, without regard to the provisions
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of title 5, United States Code, goveming appointments in the competitive service, and
composed of representatives of management, abor, coamétional safety and occupational
heaith professions, and of the putilic. The Secretary shall designate one of the public
members as Chalrman. The members sheil be selected upon the basis of thelr experience
and competence in the field of ocrupational safety and health.

Secretdry and the Secretaty of Health and Human Services on matters refating to the
administration of the Act. The Committee shaill hold rio feiver than twe meetings during
+ach calendar yeer. All meetings of the Committee shall be apen to the public and a
transcript shall bé képt and made avaflable for public intpection,

{3} The members of tie Committee shalk be compensated In acordance with the
provisions of section 3109 of title 5, United States Code.

(2) The Committee shall advise, consult with, and make ricommendations to-the

(4) The Secretary shall furnish to the Commities an executive secretary and such
secretarial, tlericsl, and other services as are deered necessary to the conduct of fts
business.

(b) An advisory committae may be appointed by the Secretary to asslst him in his standard-
setting functions under section 6 of this Act. Each such committee shall consist of not more
than fifteen members and shall Inchude s a member one or more designees of the Secretary
of Heakh and Human Services, and shiall indude among Its members an equal number of
persons qualified by experience and affiliation t6 present thé viewpoint of the employers
involved, and of persons siimifarly qualified to present the viewpoint of the workers nvolved,
a5 well as one or more representativés of health and safety agencies of the States, An
advisory ommittee may also Include such other persons as the Secretary may appolit who
are qualified by knowledge and experience to make a useful contribution to the work of such
committee, including one or more representatives of professional organizations of technicians
or professionals spedalizing in occupational safety or health, and one or more
representatives of nationally recognized standards producing orgeriizations, but the number
of persons $o appointed to any such advisory commitiee shall riot exceed the number
appointed to such committee a5 representatives of Federal and State agenciés. Persons
appointed to advisory corimittees from private life shall be compensated in the same manner
#s consultants or experts under section 3109 of title 5, Unjted States Code. The Secretary
shall pay o any State which is the employer of a member of such a committee who & a
representative of the health or safety agency of that Stati, retmbursement sufficlent to cover
the actual cost 1o the State resiulting from such representative’s membership on such
committee, Any meeling of such ommittee shall be open to the public and an accurate
record shall be kept and made availeble to the public, No member of such committes (other
than representatives of employers and employees) shall have an economic interest n any
proposed rule,

() In carrying out his responsibilities under this Act; the Secretary Is authorkzed
m -

(1) use, with the consent of any Federal agency, the services, facilities, and personne! of
such agency, with or without reimbursement, and with the consent of any State or
polttical subdivision thereof; accept and use the services, facllities, and personne).of any
agency of such Stale or subdivislon with reimbwsement: and

(2) employ experts and consultants or argantzitions thereof a5 authorized by section
3109 of thie 5, United Stabes Cods, except that contracts far such employment may be
renewed annually; compensate individuals so smployed at ratés not In @icess of the rate
specified at the time of service for grade GS-18 under section 5332 of title 5, United
States Code, Including trave! fime, and aliow them while away from their homes or
reguiar places of business, Eravel expenses (including per diem I Bgu of subsistence) as
authorized by section 5703 of title 5, United States Code, for persons in the Government
service employed intermittently, while so employed,

SEC. B. Ingpections, Investigations, and Recondkeeping

(@) In order to carry out the purposes of this Act, the Secratary, upon preserting appropriste 29 USC 657
credentizis to the ewner, operator, or agent in tharge, ks authodzed —

(1) to enter without-delsy and at reasonable times any factary, plant, establishmier,
constiuction site, or other area, workplace or environmest where work is performed by an
employee of an employer; end

{2) o inspect and investigate during reguler working hours and at other reasonable tmes, and
within reasonabie iimits and-In a reasonable manner, ary such place of employment-and ali
pestinent eonditions, structures, machines, apparatus, devices, equipment, and materials therein,
and to question privately any siich emgioyer, owner, operator,-agent or empleyee.

(b} In making his inspections ang investigations under this Act the Secretary may require the
attendance and testimoriy of witnedses and the production of evidence under oath, Witrasses shall
be paid the same fees and mileage that are pald witnesses in the courts of the United States, I
case of & comtumaty; falure, or refusal of any person to abey such an order, any district court of
the United! States ot the Uinited Stites courts of any tervitory of possession, within the jurisdiction

if which such person Is found, or resides or transacts business, upon the application by the
Secretary, shall have jurisdiction bo issue to such person an arder requiting Sisch person to appear
to produte evidence IF, 85, and when $o ardered, and 1o give testimony relsting to the matter
under investigation or in question, and any failure to abey such order of the court may be
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puriished by said court as a contempt thereaf.

(¢} (1) Each employer shalt make, k=ep and preserve, and-make avallable to the Secretary or the
Secretary of Health and Human Services; such records regartfing his activities relating to this Act
as the Sectetary, in cooperstion with the Secratary of Health ang Human Services, may prescribe
by regulation as necessary or appropriate for the enforcement of this Act or for develaping
“nformation regarding the causes.and prevention of occupational actidents and linesses, In orger
ta canry Gut the provisions of this paregraph such regulations may include provisions requiring
ermployérs to condutt periodic inspections. The Sewretary shall slso Ksue regulations reqgiiring that
employers, through posting of notices'or other appropriate means, keep their employees infrmed
‘of their protections and obligations under this. Act, including the-pravisions of applicabile standrds.

(2) The Secretary, in cooperation with the Secretary of Health and Human Services, shall
prestribe regulations requiring employérs to maintain accurste récords of, ang o make periodic
feports on, work-related dieaths, injuries and tifésses ather than minor Injurles requiring only
firstald reatment and whith to not Inyolve medical treatment, loss of constiousness, estriction
of work or motion, or transfer to another-job.

(3) The Secretary, In cpoperation with the Secretary of Health and Human Services, shall issue
regulations requiring empleyers to maintain accurate records of employee expasures to
potentially toxic materigls or harmful physical agents which are required to be monitored or
measured under section 6. Such regulations shall provide employees or thelr representatives
with an opportunity to observe such monitaring er measuring; and to have access to the records
therenf, Such reguiations shall also meke appropriate provislan for each employee or former
employee to have becess bo such records as will indicate his own exposure to toxic materlals or
harmiful physical agents. Each employer shall promptly notify any employee who has been or is
heing exposed to toxic materials or harmful physical agents In concentrations or at fevels which
exteed those prescribed by an applicable occupational safety and health-standard promulgated
under gection 6, and shall inform any employee who is belng thus expused of the comvective
action being taken.

(d) Any Information obtzined by the Secretary, the Secretary of Health and Human Services, or

State agency under this Act shall be obtained with & minimim burden upon employers, especially
those operating small businesses. Uninecessary duplication of efforts in obtaining information shat
be reduced to the maximum extent feasible.

(&) Subject to regulations issued by the Sacretary, 5 representative of the employer and &
tepresentative authorized by his employees shall be given an opportunity o accompany the
Secratary or his authorized representative during the physical inspection af any workplce under
subsection (a) for the purpose of aiding such inspection. Where there is no authorized employee
representative, the Secretary or his authorized representative shall consult with a ressonable
number of employees concerning matters of health and safety in the workplace.

() {1) Any employees or representative of empioyees who believe that a violation of a safity or
heaith) standard exists that threatens pirysical harm, or that an imminent danger exlsts, may

Tequest 2n inspection by giving notice to the Secretary or his authorized representative of such
violation or denger. Any such notice shall be reduced to writing, shall set forth with reesonabile
particularity the grounds for the notice, and shall be signed by the ermployees or representative of
employees, and a copy shall be provided the employer or his agent no later than at the time of
inspection, except that, upon the request of the person giving suich notice, his name &nd the
narnes of individual employees referred to therein shall not appear In such copy or on any record
published, released, or made avallabie purswant to subsection {g) of this section, If uppn recelpt of
such notification the Secretary determines there are reasonable grounds to believe that sich
vipletion or danger exists, he shall make & special Inspection in accordance with the provisions of
this section ¢ soon as practicable, b determine If such violetion or danger exists. 1fthe Secretary
determines there are no reasonable grounds to beleve that  violation or danger exists he shall
notify the employees or representative of the employees in writing of such determination.

(2) Prior to or during any inspection.of a warkplace, any employees or representative of
employees employed In such workplace may notify the Secrefary or any representative of the
Secrétary resfionsible for condicting the inspettion, in writing, of any vidlation of this Act which
they have reason to belleve exists in such workplace, The Secretary shall, by regulation,
estahlish pricedures for informal review of any refusal by a representative of the Secretary to
issue a citation with respect to any suth alleged viclation and shall fumich the employees or
representative of employees requesting such review a written statement of the reasons for the
Secretary's final disposttion of the case.

{g) {1) The Secretary and Secretary of Heatth end Human Services are aythorized to compile;
analyze, and publish, elther in summary or detailed form, all reports or information obtained under
this setion,

{2) The Secretary and the Secretaty of Heakh and Human Services shall eath prescribe such
ruies and regulations s ke may deem necessary to carry out their responsiblitdes urider thig Act,
including rufes and regulations dealing with the inspection of an employer's establishment,

{h) The Secretary shall net use the results of enforcement activities, such as the number of Pub. L, 105-
ditations lssued or penalkies assessed, to evaluate smployees directly involved in enforcement 198 added
activities-under this Act or to impase quotas or goals with regard b the results of such sctivities,  subsection

' th).

SEC. 9. Citations

29 USC 65
{2} If, upon inspection or investigation, the Secretary or his avthorized reprasentative -
believes that an employer has violated 2 requirement of section 5 of this Act, of arty
standard, rule or order promulgated pimsusnt to section & of this A, or of any regulations
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prescribed pursuant to this Adt, he shall with reasonable promptness issue @ citation to the
&mployer. Each citation shall be in writing and shall describe with particularity the nature of
the vialtion, Induding & reference to the provision of the At standard, rulé, regulation, or
order-alieged to have been vigkated. In addition, the citation shali fix » reasonable time for
the abatement of the violation. The Secretary may prescribé procedures for the issusnice of a
notice in lleu of & wtation with respect to de minimis vinlstions which have no direct or
immediate relationship to safety or hesith,

(b) Each citation issued under this section, or:a copy or copies thereof, shall be prominently
posted, as prescribed In regulations Issued by the Secretary, at or rear each plage a violation
referred to In the citation acturred. )

(<) No citatfor may be issued under this section after the expiration.of six manths following
the occurrence of any viclation.

SEC. 10. Procedure for Enforcement

{2) If, after an inspection or investigation, the Secretaty issues a éitation under section 5(a), 29 USC 659
he shall, within a reasonable dme after the tenmination of such Inspection or Investigation,

notify. the employer by certiied mall-of the penalty, If any, proposed to be'assessed under

section 17 and that the employer has fifteen worklig days within which to notify the

Secretary that he wishes to contest the chation or proposed assessment of penally, If, within

fifteen working days from the receipt of the notice issued by the Secretary the employer fails

to notify the Secretary that he intends to contest the cltation or proposed assessment of

penalty, &nd no notice Is filed by any employee or representative of empioyees urider

subsection {c) within such time, the citation and the assessment, as proposed, shall be

deemed 2 final order of the Commission and nat subject to review by any rourt or agency.

(b) If the Secretary has reason to believe that an employer has failed to correct 2 violation for
which a cltation has been issued within the period permitted for & cormection {which period
shall not begin ¥o run Unkil the entry of & final order by the Commission in the case of any
review proceedings under this section inftiated by the employer in good faith and nat solely
far delay or avoidance of penakies), the Secretary shall notify the employer by certified mall
of such fallure and of the penakty proposed to be assessed under section 17 by reason of
such failure, and that the employer has fifteen working days within which to notify the
Secretary that he wishes to contest the Secretary’s notffication or the proposed assessment of
penalty, ¥f, within fiftisen wirking days from the receipt of notification isstied by the
Secretary, the employer falis to notify the Secretary that hie ntenids to contest the notffication
or proposed assessment of penalty, the notification end assessment, as proposed, shall be
deemed a final order of the Commission and not subject to review by any court or agency.

(c) If an employer notifies the Secretary that he Intercds to contest & citation ksued urider
section 9(a) or notification issued under subsection (3).or (b} of this section, or ¥, within
fifteeni working days of the lssuance of a ditetion under secticn 9(a), any emplovee or
representative of employees files a notice with the Secretary alleging that the period of time
fixed in the ¢itation for the abatement of the violation is unreasonable, the Secretary skiall
Immediately advise the Commission of such notificatiori, and the Commission shall-ffort an
opportunity for a hearing (in accordance with section 554 of title §, United States Code, but
without regard o subsection (8)(3) of such section), The Commission shall thereafter issue
an order, based on findings of fact, affirming, madfying, or vacsting the Secratary's cltation
or proposed penalty, or directing other appropriate relief, and such order shall become final
thirty days after its Issuance. Ugion 2 showing by an employer of a good faith effort to comply
with the abatement requirements of a ditation, and thet abatement has not heen completed
because of factors beyond his reasonatile control, the Secretary, after an opportunity for a
hearing as provided in this subsection, shall issue an order affirming or modifylng the
abatement requirements I such ditation. The rules of procedure prescribed by the
Commission shall provide affected employees or representatives of affected employees an
apportunity to participate as parties te hearings under this subsection,

SEC. 11. Judiciat Review

29 USC 660
{a) Any person adversely affected or aggrieved by an order of the Commission issued under
subsection (c} of saction 10 riay obtain 2 review of such order in any Untted States court of
appeals for the dreuit in which the violation & alleged to heve occurred or where the
employer has its principal office, or in thi Court of Appeals for the District of Golumbia
Clrcult, by filing In such court within sy days following the Jssuance of such order @ written
petition praying that the ortler be mbtiified or set aside. A copy of such petition shall be
fortiwith transmitted by the derk of the court to.the Comenission ang to the other parties,
and thereupan the Commilssion shall file in the court the ricord In the proceeding as provided
in section 2112 of titke 28, United States Code. Upon such Riing, the eourt shall have
jurisdiction of the proceeding and of the question detefmined therein, and shell have power
ko grant such temporary relief or restraining order as it deems just and proper, and to make
and enter upon the pleadings, testimony, and proceedings set forth in such record a decree
‘affirming, modifying, or Setting asitle in wholé or in part, the order of the Cammission and
enforcing the same tb the extent thait such order is affirmed or modified. The
commehcement of preceadings under this subsection shail not, unless ordered by the court,
operate as & stay of the order of the Commission. No abjection that has not been urged
before the Commission shall be considered by the ¢ourt; unless the failure or neglect to urge
such objection.shall be excused berause of extraordinary circumstances. The findings of the
Commission with tespict bo questions of fict; IF supported by substantial evidence.on the
recotd congiderad a5 a whole, shall be conclusive. If ahy party shall apbly to the court for
leave to adduce additional evidence and shalt show to the satisfaction of the court that such
additional evidence Is material and that there were reaspnable grounds for the fallure to
addure such evidence In the hebring before the Commission, the colirt may order such
additiona] evidenoe to be taken before the Commission and to be made » part of the rernrd.
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The Commission may modify its findings as to the facts, or make new findings, by reeson of
additional evidence so taken and filed, and it shall file such modified pr new findings, which
findings with respect to.questions of fact, ¥ sispporied by substantial evidence on the record
constdered as & whole, shall be conchusive, and its recommendations, If any, for the
matlification or setting aside of its priginal order, Upon the fitng of the record with it, the
jwlsd:ﬁnn of the court shall be exclusive and Its judgment and decree shall be firial, except
thiat the seme.shall be subiject t. :wlewtytheSupren';eCounoftheumtedStalzs, s
provided in section 1254 of title 28, Urilted States Code,

(b) The Secretary may also ohtain review or énforcement of any final order of the Pub, L. 98-620
‘Cornmission by filing a petition for such relief in the United Stafes court of appesls foi the
ircult in which the alleged viakation occurced br in which the employer has is prinzipal office,
“and the provisinns of sibsection (a) shall govern such proceedings to the extent applicable.

If no petition for review, es provided.in subsection (a), 1s filed within sbaty days after service
of the Cominission's order, the Commission's findings of fact and order shall be conclusive in
corinection with sy petition for erforcernent which s filéd by the Secretary after the
expiration of such shty-day perind. In any such case, &5 well 25 in the cise of a
norcentested citation or notification by the Secretary which has became a fingl-order of the
Comission Under subsection (2) or (b) of section 10, the clerk of the count, unless othierwise
erdered by the court, shall forthivith enter a decree enfommg the orde and shall bransmit a
copy of such decree to the Secrelary and the employer named In the petition.. In any
contempt proceeding brouglit to enforce a-decree-of g court of appnls entered. pursuant to
this subsection or substction (a), the court of appeals may assess the penalties provided in
section 17, In-addition to invoking any other avallable remedias,

{€) (1) No person shall discharge ar in any manner discriminate against any employes
becaise such employee hes filed any complpint or instituted or caused to be instituted
any proteeding under or related to this Act or has testified or Is about to testily ih any
such proceeding or because of the exercise by such employee on behalf of himself or
otfiers of any right afforded by this Adt.

{2) Any employee who believes that he has been discharged or atherwise discriminated
Bgainst by any person In violation of this subsection may, within thirty days after such
violation occurs, file 3 complaint with the Secretary alieging such- discrimination, Upon
recelpt of such complaint, the Secretary shall cause such investipation to be made as he
deems approprizte. If upon such investigation, the Secretary determines that the
provisions of this subsection have been violated, he shall bring an action in any
appropriate United States districk court agalnst suth person. In aiy such action the
United States district courts shail have jurisdiction, for ceuse showin to restraln violations
of paragraph (1) of this subsection and order ail appropriate relief induding rehiring or
reinstatement of the émployee to his former position with back pay.

(3) Within 90 days of the receipt of a complaint filed under thvis subsection the Secretary
shall notify the cormplainant of his determination under paragraph 2 of this subsection.

SEC, 12, The Occupational Safety and Health Review Commission

(a) The Cecupational Safety and Health Review Commission Js hereby established. The 2% USC 661
Commission shall be-composed of thvee members who shall be appointed by the President,

by and with the.advice and cofsent of the Senate, from among persons who by reason of

training, education, or experience are qualified to canry aut the functions of the Commission

under this Act. The President shall degignate one of the members of the Commission to serve

as Chafrman,

{b) The terms of members of the Commissicn shall be six years except that

{1) the members of the Commission first taking office shal serve, as designated by the
President at the time of appoirtment, one for a terrn of two years, one for a term of four
years, and one for B term OF six years, and

{2) a vatancy Gaused by the death, resignation, or removal of & member prior to the
expiration of the teim for which he wes appointad shall be filled only for the semainder
of such unexpired term,

A member of the Commission may be removed by the President for Inefficiency, neglect of
dusty, or malfeasance in office,

() (Text omitted.} See notes on

omitted text.
(d) The principal 2ffice of the Cammission shall be in the District of Columbia. Whenever the
Commission deems that the convenience of the public or of the parties mav be promated, or
delay or expanse may be miliimlzéd, it may hold hearings or cnnduct other proceedings at
any other place,
Pub. L. 95-251

{&) The Chalmman-shall be responsitile on behalF of the Commission for the administrative
operations of the Commission and shall appoint such administrative law judges and other
employees as he deems necessary (o assist in the parformance of the Comimission's funtions
and o fix thelr compierisation In actordance with the provislons of chapter 51 and subchapter
113 of chaptet 53 of title 5, Unked States Code, rélating to classification and General Schedule
pay rates: Frovided, That assignment, removal and compensation of administrative law
judges shalf be inaccordance with sections 3105, 3344, 5372, and 7521 of Hitle 5, United
States Code.

{f) For the purpost of camying nut its functions under this Act, two members of the
‘Commilssion shall constitute & quorim and officlal actio can be taken only on the affirmative
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vote of st Jeast two members,

(g) Every official act of the Commiésion shall be entered of reoird, and Its hearinps and
records shall be open to the public. The Comimission s authorized to make such rules as are
niecessaty for the orderly transaction of s proceedings. Unkess the Comenission has adopted
a different rule, its’ proceedings shell be In accordance with the Federal Rules of Civtl

(h) The Commission mey trder testimony to be taken by deposition in:any proceedings

pending before it-at any state of such prociieding, Any person may be compelled to appear
and depose, and to produce books, papers, or-documents, in the same manner as winesses
may be compelied to appear and testify and produce like documentarysevidence before the
Commission, Witnesses whose depositions are taken under this subsection, and the persons
taking such depositions, shall be entitied to the same fees as are pald for like services In the
courts of the United States. -

(D) For the purpose of any-proceeding before the Commission, the provisions of sectibn 11 of
the National Labor Relations Act (28 UL5.C. 161) are hereby made applicable v the
Jurisdiction and powers of the Commission.

{§) An administrative law judoe appointed by the Cammission shal hear, and make a
determination upon, any proceeding instituted before the Commission and any motion in
‘connection therewith, assigned to such administrative law fudge by the Chairman of the
Commisslon, and stall make a report of any such determination which conslitutes his final
disposition of the proceedings. The repart of the administrative faw judge shall become the
final order of the Commission within thirty days after &uch report by the administrative law
Jjudge, unless within such period any Commission member has dirécted that such report shall
be reviewed by the Commissian.

(k) Except as otherwise provided in this Ad, the administrative law judges shall be subject to
the laws governing employees in the classified oivil service, except that appolntments shal be
made withuut regard to section 5108 of title 5, United States Codé, Each administrative law
Jjudge shail receive compensation at a rete not less than that prescribed for GS-16 under
section 5332 of title 5, Unlted States Code.

SEC. 13, Procedures to Counteract Immingnt Dangers

(a) The United States district-courts shall have furischction, upon petition of the Secretary, %o 29 1ISC B62
restrafn any conditions or practices In any place of employment which are such that 2 danger
exists which could reasonably be expected to cause death or serious physical harm
immediatély or befare the imminence of such danger can be ellminated throwugh the
enforcement procedures otherwise provided by this Act. Any order issued under this section
may require such steps to be taken as may be necessary to avoid, comect, bf rernove such
imminent danger and prohibl the employment or presence of any individual in Jocations or
under conditions where such imminent danger exists, except individuals whose presence is
necessary ko avold, comect, or remove such imminent denger or to maintain the capadity of a
continous process operation to resume normal operations without & complete cessation of
operations, or where a cessation.of operations is necessary, t© permit such to be
accomplished in a safe and orderly manner.

(b) Lpon the filing of any such petition the district court shall have jurisdiction to grant such
injunctive relief or temporary restralning order pending the outcome of an enforcement
proceeding pursuant to this Act. The proceeding shall be as provided by Rule 65 of the
Federal Rules, Civil Procedure, except that no temporary restraining order issued without
notice shall be effective for a peried ionger than five doys,

(<) Whenever and as soon as an inspector concludes thet coneitions or pratices describad In
subsection (&) exist in any place of employment, he shall inform the affécted employees and
employers of the danger and that he Is recommiending to the Secretary that relief be sought.

(d) If the Secretary arblrarily br capricicusly fails o seek rellef under this section, any
employee who-may be jured by reason of such failure, orthe fepresentative of such
employees, might bring an agtion against the Secretary in the Unlted States district court for
the digtrict in-which the imminent danger is alleged to exist or the employer has its principal
office, o for the District of Columbia, for a writ of mandamus to compel the Secretary to
seek such an order an for such further refief as may be appropriste,

SEC..14, Representation in Civil Litigation

Except as provided In section 518(s) of tile 28, United States Codk, relating to litigation 29 USC'663
before the Supreme Court, the Solieitor of Labor mey apnear for and représent the Seoe

in any -dvil liigation brought under this Act but af such litigation shall be subject to the

direction and control of the Attomey General.

SEC. 18, Confidentiality of Trade Sacrets

Al information reported ko or etherwise obtained by the Secretary or his representative in 29 USC 664
tonnecticn with any inspection or proceeding under this-Act which contains or which might
raveal a trade secret referred to in section:1905 of tile 18 of the Urited States Code shell be
tonskiered confidentiel for the purpose of that section, except that such information may be
disclosed to Gther officers or employees concemed with carrying out this Act or when
relevant in afy proceeding urder this Act. In any such proceeding the Secretary, the
Conimisston, or the court shall issue such orders s may b appropriate to protect the
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confidentiality of trade secrets.

16. Variations, Tolerances, and Exemptions

The Secretary, on the record, after notice and opporéunity for a hearing may provide such 29 USC 665
reasonable: imitations arid may make such rules and regulations allswing reasonebie

variations, tolerances, and exemptiorss to'and from any or all proviskns of this At as he may

find necessary and proper to.avoid serious impairment of the natiohal defanse. Such action

shell net be in effect for more than sik moriths without notification th affected employaes and

2n oppertunity being afforded for a hearing,

SEC, 17. Peniities
{a)Any employer who willfully or repestedly vidlates the requirements of section 5 ofthis 29 USC 666
Act, 2ny staridard, rule, or order promulgated pursuant to section § of this Act; or
fegulations prescribed pursuant to this Act, may be assessed & civil enalty of not more than Pub. L, 101508

$70,000 for each violstion, but not less than $5,000 for each willful violation, inmmtdlg'e il
pengl

’ . subsactions (a)-{d)
{b) Any employer who hag recelved a citation for & serlous violation of the requirements of 8.41). See Mistorical

section 5 of this Adt, of any standard, rule, or orler promuigated pursuant to section 6 of ks
this Act, or of any reguiations prestribed puesuant to this Act, shall be assessed a ovil "
penslty of up to $7,000 for each such viokation,

(c)Any employer who has recelved a citation for a viplation of the requirements-of section 5
of this Adt, of any staridard, rule, or order pmmru.:?a'ted'pul‘suant 1o section & of this-Act, or
of regulations prescrited pursuant to this Act, and 'such violation is spéacifically determined
not ko be of & serious nature, may be assessed a civil penakty of up to $7,000 for each
viclatiori.

(¢} Any employer who fails kn comvect a violation for which a citation has been issued under
settion 9(a) within the period permitied For Its correction (which perlod sfiall not begin o
run until the date of the final order of the Commissicn in the case of any réview proceeding
under section 10 inltiated by the emplover in good faith and not solely for delay or avoidance
of penalties), ey be assessed a civil penalty of not more than $7,000 for each day during
which such failure or violation continues,

(e) Any employer who willfully violates any standard, rule, or order promuigated pursuant to Pub, L, 58-473
section 6 of this Act, or of any regulations presoribed pursuant to this Act, and that violation Maximum criminal
caused death to any employee, shall, upon conviction, be punished by a fine of ot more  fines are increased
than $10,000 s by Imprisonment for riot mure than sbx months, or by both; except thatif by the Sentencing
the conviction s for a violation committad after a first conviction of such person, punishiment Reform Act of
shall be by a finie-of niot more than $20,000 or by imprisonment for nof more than one year, ;:g};“sgqscsge

or by both. :

(F) Any person who gives advance notice of any inspection to be conducted under M AT, oo pictneat
without euthority from the Secretary or his designees, shall, ttpon conviction, be punished by 7 ..o

a fire of not more than $1,000 or by imprisonment for nat more than six months, or by

both.

{0) Whoever knowingly makes any false statement, repressntation; or certification In any
application, record, report, plan, ot other dacument filed or required to be maintained
pursuant to this Actshall, upon conviction, be punished by a fine of not more than $10,000,
or by Imprisoriment: for not more than sb months, or by both,

(h) {1) Section 1114 of title 18, United States Code, ks hereby amended by striking cut
"designated by the Secretary of Heaith and Human Services to conguct investigetions, -
or Inspections undler the Federal Food, Drug, and Gosmetic Act” and inserting in fieu
thereof "or of the Départment of Labior assigned to perform nvestigative, inspection, or
{aw enforcement fimctions”,

{2} Notwithstanding the provisions of sections 1111 and 1114 of title 18, United States
Code, whoever, if violation of the pravisions of section 1114 of such Htle, kills 8 person
while enpaged in or on account of the performance of Investightive, inspection, or law
enforcement functions added to such section 1114 by paragraph {1) of this subsection,
and who wdidd otherwise be subject to the penalty provisions of such-section 1111,
shall be punished by tmprisonment for any term of years or for life.

{1) Any employer who violates any of thi posting requirements, sis prescribed under the
provistons of this Act, shall be acsessed a eivil penalty of up to $7,000 for each violation.

(1) The Commission shall 1iave authority to assess el civil penatties provided In this section,
ghving due consideration to the appropriateness of the penalty with respect to the size of the
business of the employer belng charged, the gravity of the violation, the gobd faith-of the
employer, and the history of previous violations.

{K) For purpases of this section, a serlous violation shiall be deemed to exist in a place of
employment if there is a substantial probability that death or serlous phiysical harm could
result from a-coridition which exists, or ffom one or more practices, means, mathads,
operations, or progesses which have been adopted or are in use, In such place of
employmient uriless the employer did not, and could not with the exercise:of reasonable
diligence, know of the presence of the violation,

1) Civil penalties swed under this Act shall be pakl to the Secretary for deposit into the

Treasury of the United States and shall acorue to the United States and may be recovered in
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a civil action in the name. of the United States brought in the Dnited States district court for
‘the gistrict where the violation s lieged ko have ooturmed or where the employer hasits
principal office.

SEC, 18, State Jurisdiction and State Ptans

{8) Nothing in thi' Act shall prevent any State agency or court from assérting jurisdiction 29 USC 667
under State law over any octupational safety orheallh issue with respect to which no
standard )s in effect urider section 6,

(b} Anty State which, at any time, desires to assume responsibillty for development and
enforcement therein of occupational safety and health standards relating to any occupational
safety or health i€sue with respett to which a Federal standard has been

sergim § shall submit a State plan for the development of such staridards and their
enforcement,

{©) The Secretary shall approve the plan submitted by & State under subsection (b, or any
modification thereof, if such plan in his judgement —

{1) desiinates a Stote agency or agmdes 2s the agency or agencies responsible for
adriiinistering the plan throughout the.Stal

{2) provides-for the development and enforcement of safely and health standards
relating té one or more safety or health issues, which standards (and the enforcement of
which.standarts) are or will be at least as effective in providing safe and healthfuil
employment and places of employment as the standards’ promulgated under section 6
which refate to the same [ssues, and which standards, when applicable o products
which are distributed or used In interstate commerte, are required by compeliing locat
conditions and do not undidy burden interstate cormerce,

(3) provides for a right of entry and inspection of all workplaces subject to the Act which
is at Jeast a5 effective as that provided in section B, and Includes a prohibition on
advance notice of inspections,

{4) contains satisfactory assurances that such agency or agencles have or will have the
legal authority and qualified personnel necessary for the enforcement of such standards,

(5) gives satisfactary assurances that such State will devote adequate funds to the
administration and enforcement of such standards,

(6) contains satisfactory assurances that such State will, to the extent permitted by s
law, establish and maintain an effective and comprehensive occupational safety and
health program applicable to all employees of public agencies of the State and s
political subdivisions, which program Is as effective as the stendards contained in an

approved plan,

(7} requires employers in the State to make freports to the Secretary In the same manner
and to the same extent as if the plan were not in effect, and

(8) provides that the State agency will make such reports to the Secretary in such form
and contalning such informietion, as the Secretary shall from time to time require.

{d) If the Secretary rejects a plan submitted under subsection (b), e shall afford the Stete
submiltting the plen due natice and opportumity for a hearing before 5o doing.

() After the Secretary approves 3 State plan submitted under subsection (b), he may, but
shall not be required to, exercise his authority under sections 8, 9, 10, 13, and 17 with
respact to comparable standards promulgated under section 6, forme period specified in the
next sentefice. The:Séoretary miy exercise the authority referred o above imti he
determines, on ttve basis of achul operations uhder the State filan, that the criterla set forth
in-subsection (¢} are being applied, but he shall not maike such’ determination for et least
three years after the plan's approval undér subsection (£). Upon making the determination
referred 4 in the préceding seritence, the provisions of sections S{a)(2), B (except for the
purpose.of carrying out subsection {f) of this section), 9, 10, 13, and 17, and standards
Ppromulgated under saction 6 of this At shall not apply with respect to any eccupitional
safety or hepith issues covered under the plan, but the Secretaty mey retaln jirisdiction
under the above provisions In any proceeding-commenced under section 9 or 10 bafore the
date of determination.

{f) The Secretary shall, on the basis of reports submitted by the State agency and his own
inspections make & continuing evaluation of the mannar In which each State having a plan
‘approved under this section Is tamyifg out such plan, Whenéver the Secretary finds, sfter
affording due notice and ppportunity for & hearing, that in the administration of the State
plan there is a fallure to comply substantially-with any provision of the State pian (or any
aksorante contalned therein), he shall notify the State agency of his withdrawal of approval
of such plan and upon recelpt of such natice such' plan shall cease to be in affect, but the
State may retzin jurisdiction in any tase commenced before the withdrawal of the plan in
order to enforce stindards under thie plan whenever the lgsues nvolved do riot sefate to the
reason; for the withdrawal of the plan.

(g) The State may obtain 2 review of » decision of the Secretary withdrawing approval of or
rejecting its plan by the United States court of appeals for the circult in which the State is
located by filing in such court within thirty days following receipt of notice of such decision a
petfion to. modify or set aside in whole or in part the action of the Secretary. A copy of such
petiticn shall forthwith be served upon the Secrétary, and thereupon the Secretary shall
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certify and file.in the court the record upan which the decision complained of-was lssued as
provided in section 2112 of title 28, United States Code. Unless the court finds that the,
‘Secretary's decision in réfecting a proposed State plan.or withdrawing his approval of such a
pian Is not supported by substantial evidence the court shall affinm the Secretary’s declsion,
The Judgment of the court shall bé subject to review by the Supreme Court of the United
States upon certiorari or certificaion as provided tn section 1254 of title 28, United States
Code.

(1) The Secretary may efiter into an agreement with a State under which the State will be
permitted to continue to enforce one or more occupational hizlth and safety standards in
effect insuch State until final action is taken by the Secretary with respect to a plan
‘submitted by & State under subsection {b) of this section, or two years from the date of
enactment of this Act, whichever is earlier.

SEC. 19. Fedérnl Agency Sefety Programs and Responsikilities

{2} Xt shall be the responshliity of the head of each Federal agency (not including the United 29 USC 668
States Postal Service) to establish and maintain an effective aivd comprehensive occupational

safety end health propram which I$ consistetit with the standards promulgated under section

& Trt;:ﬂhead of each agency shall (after consuitation with representatives of the employees

the

(1} provide safe and hiealthfu) places and conditions of employment, consistent with the  Pub. L. S0-241
standards set under section &;

{2) scquire, maintain, and require the use of safety equipment, parsonal protective
equipment, and devices reasonably necessary to protect employees;

(3) keep adequate records of all pccupational accidents and finesses for proper
evaluation and necessary cortective action;

(4) consult with the Secretary with regard to the adequacy as to form and content of
records kept pursuant to sibsection (2)(3) of this section} and

{5) make an annua] report to the Secretary with respect to occupational accidents and
injuries and the agenty’s prograin under this section. Such report shall include any
report subritted under section 7902(eX2) of titlé 5, Unlted States Code:

(b} The Secretary shail report to the President 2 siwimary or digest of reports submitted to  Pub, L. 97-375
him under subsection (a){5} of this section, together with his evaluations of and
recommendstions derived from such reports,

{c) Section 7902{c){(1) of title 5, United States Code, Is amended by Inserting after "agencies”
the foflowing: “and of ebor organlzathns representing employess”,

(d) The Secretary shall have access to records and reports kept and filed by Federal agencies
pursuant 1 subséctions {2)(3) and (5) of this sextion unless thase records and reports are
specifically required by Executive order to be kept secret in the Interest of the national
defense or foreign policy, in which case the Secretary shall have acoess to such Information
as will not jeopardize national defense or-foreign policy.

SEC. 20. Research and Retated Activities

(8} (1) The Secretory of Health and Hunan Services, after consultation with the Secretary 29 LISC 669
and with other appropriate Federal departments or agencies, shiall conduct (directly or by

grants or contracts) research, experiments, and demonstrations relating to occupational

safety and health, indluding studtes of psychologicel factors kivolved, and relating to

Innovetive methods, techniques, and approaches for deating with ocmpatmna! safety and

health problems,

(2} The Secratary of Health and Human Services shall from time to time consult with
the Secretary in order to develop specific plans for such research, démonstrations,
and experirments a5 are necessary to produce criteris, induding oriteria identfying
toxic substanges, enabling the Secretary to meet his responsiblity for e formuiation
of safety and hesith standards unter this Act; and the Secretary of Health and Human
Services, on the basts of such research, demanstrations, and experiments and any
other lnl'omnatm availahie to him, ‘shall develop and publish at least annually such
criteria as will effectuate the purposes of this Act.

{3) The Secretary of Health and Human Services, on the biasls of such research,
demonstrations, #nd experiments, and any othet information evaliable to him, shall
develop triteria dealing with toxic materiaks and harmful physical agents and
substances which will describe sxposure levels that are safe for various periods of
employment. ncluding but not fimited to.the Exposure fevels at which no employee
will suffer impaired health or functional capacities or diminished Iife expectaricy 25 &
résult of Kis work experience.

(4) The Secretary of Health and Husman Services shall also conduct special research,
experiments; and demonstrations relating to aumpatbnal safety and health as are
necessary td explore new protilems, including those created by new technology in
occypationg) ssfety and health, which may require amefiorative achion beyond that
which s otherwilse provided for in the operating provisions of this Act, The Secretary
of Heaith 2nd Human Sarvices shall also condutt research Into the motivational and
behavioral factbrs relating to the field-of occupational saféty and health,
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{5} The Secretary of Health and Humen Services, in order to comply with his.
responslbilities inder paragraph (2), end Ih order to develop needed information
regarding patentially toxic substances or hermful physical agents, may prescribe
reguiations requiring employers to measure, record, and make reports on the
exposure of employees to.utistances or physica! agents which the Secretary of
Hezith and Huran: Services reasohably belleves may endenger the health or safety of
employees, The Secretary of Health and Human Setvices also I authorieed to
establish such programs of medical examinations and tests as may be necessary for
determining the incidence of occupational dinesses and ‘the susceptibility of employees
to such Hinesses, Nothing in this of any other provisian of this.Act shall be-deemed to
authorize of’ require medical exarhination, immunization, or tredtment for those who
object thereto on religius grourids, except where such [s Recessary for the protection
of the health or safety of others, Upon the request of any effiployer who ks regiired to
rheasure and record exposure of empioyees to substances or physical agents as
provided undler this subsection, the Secretary of Health and Human Services shall
fumish fusll financial or cther assistance to such empioyer for the purpose of defraying
any addltional expense incurred by him in carrying out the measuring and recording
a5 provided in thi5 subsection,

(6) The Secretaty of Health and Human Services shall publish within she months of
enaciment of this Atk and thereafter as nsaded but at least annuaflly 2 list of all
known toxic substances by generic famlly or other useful Grouping, and the
congeritrations af which such toxitity i known to occur. He shall determine following
@ written request by any employer or autherized representative of employees,
spedifying with reasonable particularity the grounds on which the request is made,
whether any substance normally found In the place of employment has potentizlly
toxic effects in such concentrations as used or found; and shall submit such
determinsition both to émployers and affected employees as soon as possible. I the
Secretary of Health and Human Services deterimines that ariy substance ks pobentislly
toiic 3t the contentrations in which i Is used or-found in & place of employment, and
such substance & not covered by ari occupational safety or health standard
promuigated Gnder sattion 6, the Secretary of Health and Human Services shall
Immediately submit such determination to the Secretary, together with all pertinent
criteria,

(7) Within two years of enactment of the Act, and annually thereafter the Secretary of
Heaith and Human Services shall conduct end publish industry wide studies of the
&ffect of chronic or low-level exposuré to Industrial materials, processes, and stresses
on the potential for liness, disease, or loss of functional eapacity in aging adults,

(b) The Secretary of Health and Human Services is authorized to make inspections and
question employers and employees gs provided in section 8 of this Act in order to camy
out his functions and responsibdiities under this section.

{c) The Secretary is authorized to enter Into contradts, agreerments, or other arrangements
with eppropriate public agenties or private organizations for the purpose of conducting
studies retaling to his respansibilities under this Act. In carrying out his responsibilities
under this subsection, the Secretary shall cooperate with the Secretary of Health and

Human Services in order to avold any duplication of efforts under this section,

(o) Information obiained by the Secretary and the Secretary of Health and Huran
Services under this sectiofh shail be dissemiinated by the Secretary to employers and
employees and orgsnizations thereof.

{2) The functions of the Secratary of Health and Human Services under this Act shall, o
the éxtent feastble, be delegated to the Director of the National Institute for Occupational
Sefety and Health established by section 22 of this Act,

EXPANDED RESEARCH ON WORKER SAFETY AND HEALTH

The Secretary of Health and Human Services-(referred 1o in this section 3s the 29 USC 669a
"Secretary™}, acting through the Director of the National Institite of Oecupationat Safety

and Health, shall enhance and expand research a5 deetmed oppropriate on the health and Pub. L. 107-188,
safety of workers who are st rick for bioterrorist threats or attacks in the workplace, Title 3, § 153 added
including research on the health effects of measres taken to treat or protect such this text,
waorkers for diseases or disorders resulting from a bicterporist threst or attack. Nothing in

this section may be construed 2s establishing new regulstory authority for the Secretary or

the Director to fssue or modlfy any otcupational safety and heaith rule or regulation.

SEC. 21. Training and Employee Education
(a) The Secretary of Health and Human Services, sfter consultation with the Secretary and 20 UsC 670
With other appropriaté Federal departments and agencies, shall conduct, directly or by grants
oF contratls —

{1) education programs to provide an adequate supply of qualified persannel to carry out
the purposes of this Act, and

(2) Informational programs bn the impartance of and proper use of adeguate safety and
heakth equipmeht.

(b) The Secretary Is also authorized %o conduct, directly or by grants or contracts, short-térm
training of persurinet engaged in work related to his responsibiiities under this Act.

{c) The Searetary, in consultation with the Secretary of Health and Human
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Services, shall ~

(1) provide for the establishment and supervision of pragrams fir the educition and
training of employers and employess in the recognition, avaidance, and prevention of
unizfe or unhealthful working conditions in employments covered by-this Act, and

Pub, L. 10587,

{2) cansuk with end atvise employers and employees, and organizations representing §2 noded
employers and employees 3is to efective means of preventing oocupational Injuries and subsection (d).
notes,

(<) {1) The Secretary shall establish and support vooperative agreements with the States
under which employers subject to this Act may consult with State personnel with respact to —

{A) the application of occupstional safety and healkth requirements under this Act or
under State plans approved under section 18; and

(8) voluritary efforts that employers niay undertake to establish and maintein sefe and
healthfid employment and places of employrent. Suth agreemients may provide, as a
condlition of recefving funds under suth agreements, for contributions by States towards
meeting the £osts-of such agreements.

(2) Pursuant to such-apresments the State shall provide on-site consultstion at the
employer's worksite to employers who request such assistance. The State may also provide
other education and training programs for employers and employees in the State, The
State shall ensure that onsite consukations conducted pursuant to such areements
include provision for the partidpation by employees,

(3) Activities under this subsection shall be conducted independently of any enforcement
acthvity, If an employer fails to take immediate action to eliminate employee exposure to an
imminent danger ldentied in & consultation or falls to torvect a seriaus hazard so identified
within 2 reasonable time, » report shall be made to the appropriate enforoement authority
for such action a¢ & apprapriate,

(4) The Secretary shall, by regulation after notice and opportunity for comment, establish
tules under-which an employer

{A) which requests and undergoes an on-site consultative visit provided under this
subsection;

(B) which cormects the hazards that have been identified during the visit within the tme
frames established by the State and agrees to request a subsequent consultative visit if
major changes in working conditlons or work processes occur which Introduce new
hazards in the workplace; and

{C) which s Implementing pracedures for regularly identifying and preventing hazards
teguldted under this Act and maintains appropriate involvernént of, and traiming for,
management and non-managemént emgloyees in achieving safe and healthful working
conditions, may be exempt from an inspection (except 8n inspection requested under
section B(f) or an inspection to determine the cause of & workplace accident which
resulted in the death of one or mare employees o+ hospltalization for three or more
employees) for a period of 1 year from the closing of the consultative visit.

(5) A State shak provide worksite consuitations under paragraph (2) at the
request of an employer. Priority In scheduling such-consultations shall be

assigned to requests from small businesses which are in higher hazand Industfies or have
the most hazardous conditions at {ssue in the request.

SEC. 22, National Institute for Occupations{ Safety and Health
(a) It is the purpose of this section 1o esteblich a National Institute for Ocoupational Safety 29 USC 671
and Heakh In the Department of Health and Human Services in order to carry out the pollcy
set forth in section 2 of this Act and to perform the functions of the Secretary of Health and
Human Services under sections 20 and 23 of this Act.

{b) There Is hereby established in the Department of Health 2nd Human Services a National

instinite for ©ccupational Safety and Health, The Institute shali be headed by & Director who
shalt be appointed by the Secretary of Health and Human Services, and who shall serve for a
teri of six years unjess previously removed by the Secrebary of Health and Human Services,

(<) The Tnetitutz |5 authorized to —
{1) develop and establish recommended occupaitonal sefety and health standards; and

(2} performi all functions of the Secratary of Health and Human Services under sections
20 and 21 of this Act.

() Upon his own Initiative, er upon the request of the Secretary of Health and Human
Services, the Director Is authorized (1} to condict suchi research and experimental programs
a5 he determines are necessary for the development of criteria for new and improved
occupational safety and fiealth standards, and (2) after consfderation of the results of such
réseprch and experimental programs make recommeridations toncerning new or improved
occupational safety and health standards. Any occupational sefety and heafth stantiard
récommended pursuant to this section shall immediately be forwarded to the Secretary of
Labot, and to the Secrelary of Health and Human Seivices,
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{e) In addition to any aithortty vested in the Institute by other provisipns of this section, the
Director; in carrying out the functions of the Institute, Is authorized to -

{1) prescribe such regulations as he deems necessary governing the manner in which its
functions shall be carried out;

(2) recejve money and other property donated, bequesthed, or devised, without

conditiori or restriction. 6ther than thet it be used for the purpases of the Institute and to
;:se, sell, or othenwise dispose of such property for the purpose of carrying out its
unctions;

(3) receive (ond use, sell, or otherwise dispose of, in accordance with paragraph {2)),
money and other property donated, bequeathed, ot devised to the Institute with a
condition of restriction, mcluding @ condition that the Instiute use ather finds of the
Institute for the purposes of the gift;

{4} In accordance with the civil service laws, appolnt and fix the compensation of such
personnel as may be necessary to canry out the provisions of this section;

{5) obtain the sarvices of experts and consultants in accordance with the provisions of
section 3100 of title 5, United States Code;

(6) accept end utifize the services of voluntary and noncompensated personnel and
relmburse them for travel expenses, induding per diem, as authorized by section 5703 of
title 5, United States Code;

{7) enter into contracts, grants or other arangenents, or mogdifications thereof to carry
out the provisions of this Saction, and such contradts or modifications thereaf may be
entered into without performance cr other bonds, and without regard to section 3709 of
tiie Revised Stotutes, as amended (41 U.S.C. 5), or any other provision of [aw refating to
competitive bidding;

{8) meke advance, progress, and other payments which the Director deems necessary
under this title without regard to the provisions of section 3324 (a) and (b) of Titie 31;
and

(9) make other necessary expenditures, Pub. L. 97-258

(N The Director shall submit to the Secretary of Health and Hurnan Services, to the President,
and to the Congress an annual report of the operations of the Institute urider this Act, which
shall indlude a detslled statement of afl privete and public funds recelved and expended by i,
and such recomimendations as he deems appropriate.
Pub, L. 102-550
{0) Lead-Based Palnt Activities. added subsection
(8

{1) Training Grant Program.

{A) The Institute, in conjurction with the Administrator of the Environmientat
Protection Agency, may make grants for the training and education of workers and
supenvisors who are or may be directly engaged In lead-based paint activities.

(B} Grarts referet! to in subparagraph (A} shell be awarded to nonprofit
organizetions {including colleges and universities, joint labor-manapement trust
funds, States, and nonprofit government emplayee arganizations) —

(i) which are engaged in the Iralning and education of workers and supervisors
who are or who may be directiy engaged in iead-based paint activities (a5
tefined in Title 1V of the Toxic Substam:e:s Control Act),

{ifywhich have demonstrated experience In Implementing sind operating health
and safety training and education programs, and

(iii} with a demonstrated ability to reach, and involve in lead-based! paint
training programs, target populations of Individuals who are or will be engaged
in fead-based paint activities, Grants undér this subsection shall be awarded
oiily to those organizations that fund at least 30 percent of their lead-tiased
paint-activies training programs from non-Federal sources, exclyding in-kind
contributions, Grants may also be made to local gavernments Yo carry out such
training and education for thelr employees,

{C) There are authorized to be appropeiated, 8 minimum, $10,000,000 to the

Institite For each of the fiscal years 1294 throupgh 1987 to make grants under this

paragraph.

{2) Evaluation of Programs. The Institute shall conduct periodic and comprehensive
assessments of the efficacy of the worker and supervisor training prograims developed
and offered by those receiving grants under this saction. The. Director shall prepare
reports on the results of thege assessments addressed to the Administrator of the
Environmental Protection Agency fo include recommendations as may be appropriate for
the revision of these programs, The sum of $500,000 Is @thorized to be appropripted to
thie Instilite for each of the fiscal years 1994 through 1997 to cairy out this parapraph.

WORKERS' FAMILY PROTECTION

{a) Short tide
This section may e clted as the "Workers' Family Protection Act", 28 USC 671a
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(b)-Findings and puipose
(1) Findings Pub, L, 102-522,
Congress finds that-- Tide 11, 5209

added this text.

workers &re being transparted out of Indlustriés an workers' dothing and persons;:

(B} these chemicalé and substances have the potential be pose an additions! threat
to the health ahd welfare of workers and their familles;

(A).hazardous chemicals and substances that can thieaten the health and safety of

{C) additional information s needed concerning issues related to
employes tmnsported contamingnt refeases; and
(D) 2dditional regulations may be heeded to prevent future releaises of this type,

{2) Purpose
it is the purpose of this section to--

(A) increase understanding and awareness conceming the extent and possible health
impacts of the problems and incldents described In paragraph (1);

(8) prevent or mitigate future incidents of home contamination that could athversely
affect the health and safety of workers and their familles;

(C) clarify regulatory authority for preventing ang responding to such incidents; and
(D) assist workers in redressing and responding to such incidents when they occur,
(c) Evaluation of employee transported tontsminant releases
(1) Study

(A) In general . .

Not later than 18 months after October 26, 1952, the birector of the National
Institute for Occupational Safety and Health (hereafter in this section referred to as
the "Director*), In conperation with the Secratary of Labor, the Administrator of the
Environmental Protection Agency, the Administiator of the Agency for Toxic
Substances and Disease Registry, anid the heads of other Federal Government
agencies as determined to be appropriate by the Director, shail contuct a shudy to
evaluate the potential for, the prevalence of, and the issues related to the
contamination of workers' homés with hazerdous chemicals and substances,
including irfectious agents, transported from the workplaces of such workers,

(B) Matters to be evaluated
In eonducting the study and evaluation under subparagraph {(A), the Director shafl—

() conduct & review of past inciderits of home contamination through the
utiization of literature and of records concerning past Investigations and
enforoement actions undertaken by—~

(T} the National Institute for Occupational Safety and Health;

(I1) the Secretary of Labor to enforce the Occupational Safety and Health
Act of 1970 {20 UU.5.C, 651 et seq.);

{TII) Stetes to enforce occupationat safety and health standards In
accordance with section 18 of such Act (29 1.S.C. 667); and

{1V} .other government agencies (including the Department of Energy and
the Environmenital Protection Agenicy), a5 the Direcior may determine to be
appropriate;
() evaluate current statutory, regulatory, and voluntary industrial hygiene or
other-measures used by small, medium and large employers to prevent or
remediate home contarnination;

(iil) complle a surnmary of the existing research and case histories conducted on
incidents of employee transported contaminant releases, induding—~

{1} the effectiveness of workplace housekeeping practices and personal
protective equipment in preventing such incidents;

(1) the heaith effects, if any, of the resuiting exposure on workers ng
their families;

(i_iI) the effectiveness of normel house cleaning and laundry procedures for
remaving hiazardous materiols-and agents fram workers' homes and
personal cothing;

(V) indoor alr quality, Bs the research concerning such pertains to the fate
of chemicals transported from a workplace into the home environment; and
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(V) methods for differentieting xpositre health affects and relative risks
assnciated with specific agents from other sources of exposure inside and
outside the honte;

(iv) identify the role of Federal and State agendes In responding 1o incldents of
home contaminaon;

(v) prepare and submit to the Task Force established under peragraph (2) and
to thi appropriate committees of Congress, a report concefning thé résults of
the matters studied or evaluated under clauses (1) through (iv); and

(vi) sty home contamination indidents and Issues and worker and Farmilly
protection policies and practices related to-the gpecial circumstances of
firefighters and prepare and submit to the appropriate committees of Congress
@ report conoerning the findings with respect to such study.

(2) Development of investigative strategy

{A) Task Force

Not later then 12 manths after October 26, 1992, the Director shall establish 2
working Growp, to be known as the "Workers' Famlly Protection Task Foice™. The
Tesk Force shali-

{1) be composed of not miore than 15 Individuals to be appointed by the Director
from amang indhviduals whe are representative of workers, industry, scentists,
industrial hyglenists, the National Research Council, and government agencies,
except that not more than one such individual shall be from each appropriate
govemnment agency and the aumber of individuals appointed to reprasent
industry and waorkers shal! be equat n number;

{ii} review the report submitted under paragraph (1)(B)v);

(itf) determine, with respect to such report, the additions! data. needs, if any,
and the need for additional evaluation of the soentific lssues related to and the
feasihliity of developing such additional data; and

(iv) If additional data are determined by the Task Force tn be needed, develop a
recommenxied Investigative strategy for use in obtaining such Information.

{B) Investigative strategy

{i) Content

The investigative stretegy developed under subparagraph (A)(fv) shall
identify data gaps that can and cannot be filled, assumptions and
uncertainties assodated with verious components of such strateny, a
timetable for the implementation of such strategy, and methodelogies used
to gather any required data,

{if} Peer review )

The Dirsctor shall publish the propased investigative: strategy under
subparagraph {A)(tv) for public camment end utiiize other methods,
inchudiing technical eonferences or seminars, for the purpose of obtaining
comments concerning the propased strategy.

(i1} Final strategy

After the peer review and public comment Is conducted under dayse

(i), the Director, in consultation with the heads of other govemnment
agencies, shall propose @ final strategy for Investigating issues refated to
home contamination that shall be implemented by the National Institute for
Occupational Safety and Health and other Federal agencies for the period
of time necessary o enable such sgendies to obtain the information
identifred under subparagraph {(A)iil).

{€) Constryction
Nothing-In this section shall be construed as preciuding any government agency
from Investipating issues retated to home contaminiation using existing procedyres
until such time as a finsl strategy is developed br from taking actions in addition to
those proposed in the strategy after its completion,

(3} implementation of investigative strategy
Upon completion of the Investigalive strategy urider subiparagraph (BXi), each Federal
agency or department shall fulfil the role assigned to It by the strategy.

{d) Regulations

(1) In general

Mot iater than 4 years after October 26, 1952, and periogically thereafter,
the Secretary of Labor, based on the information developed under
subsection {¢) of this saifion and on other information avaliable to the
Secretery, shall-

(A} detesmine If ackiitional education gbout, emphasts on, or
enforcement of existing regulations or standards i needed and will be
sufficient; or If additional regulations or standards are needed with
regard to employes transported releases of hazardous materials; and
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(B} prepare and submit o the appropriate committees of Congress a
report concemning the result of such determination,

{2) Additional reguiations or standards If the Secretary of Labor datermines
that additionsl regulations or standards are needed under paragraph (1),
the Secretary shall promuigate, pursuant to the Secretary's suthorlty under
the Occupatioriel Safety nd Health Act of 1970 {29 U.5.C. 651 etseq.),
suich reguiations or standards as determined to be appropriate not later
than 3 years after such determination,

{e) Authorization of 2ppropriations There are authorized to be appropriated from
sums othenwise Buthorized to be appropriated, far each fiscal year such sums as
may be necessary to camry out this section,

SEC. 23. Grants to the States
(a} The Secretary Is authorized, during the fiscal year ending June 30, 1972, and the two 29 USC 672
sutceeding fiscal years, to make grants to the States which have designated a Stete agency under
section 18 to agsist them —

(1} in Identifying their needs and responsibilities Iri the area of occupational safety and haalth,
(2) in developing State plans under section 18, or
(3) In developing plans for --

(A) establishing systems for the collection of information concerning the nature and
frequency of occupational injuries end diseases;

{B) incteasing the expertise and enforcement capabilkies of thelr personnel engeoed in
eocupational safety and health programs; or

{C) otherwise improving the administration and enforcement of State acoupational
safety and health laws, incliding standards thereunder, consistent with the objectives of
this Act.

(b} The Secretary is authorized, during the fiscal year ending June 30, 1971, and the two
succeeding fiscal years, to make grants to the States for experimenta! and demonstration projects
consistent with the objectives set ferth in subsection (a) of this section.

(c) The Governor of the State shall designate the appropriate State agency for recelpt of any grant
made by the Secretary under this section,

{d) Any State agency designated by the Govermnor of the State desiring & grant under this section
ehall subrnit an application therefor to the Secretary.

(e) The Secretary shall review the application, and shall, after consultation with the Searetary of
Heaith and Human Services, approve or reject such application,

() The Federal share for each State grart under subsection (a) or {b) of this section may not
exceed 50 per centumn of the botal cost of the 2pplication. In the event the Federal share for all
States under either such subsection i it the same, the differences among the States shall be
established on the basis of chiective criteria,

(g) The Secretary Is autharized to make grants-to the States to assist them in administering and
enfarcing programs for pccupationa! safety and heatth contained in State. plans approved by the
Secretany purswant to section 18 of this Act. The Feders! share for each State grant under this
subsection imay not exceed 50 per ‘centum of the total cost to the State of such a program. The last
sentence of subsection (f) shall be applicable in determining the Federal share under this
subsection.

(hY Prior to June 30, 1973, the Secretary shall, after consultation with the Secretary of Health and
Human Services, transmit :a repoit to the President and to the Congress, describing the experienoe
under the grant pragrems authorized by this section and making any recommendations he may
deem appropriote.

SEC. 24. Statistics

(2) In order to further the purposes of this Act, the Secretary, In consuitation with the 29 USC 673
Secretery of Health and Human Services, shall develop and maintain an effective program of

coifection, compilation, and anafysis of oocupational safety and health statistics. Such

program gy cover alf employments whether or not subject to any other provisions of this

Act but shall not cover emgioyments excluded by section 4 of the Act, The Secretary shall

tomplle ccyrate statistics on work injuries and illnesses which shall include i) disabling,

seriaus, or sighificat Injuries and ilinesses, whethar or not involving loss of time from work,

other then minor injuries requiring only first aid treatment and which do not Involve medical

treatment, loss of constiousness, restriction of work or notion, or transfer to another job.

(b) To cany out his duties under subsection {8) of this section, the Secretary may —

{1) promote, encovrage, or directly engage in programs of studies, Information and
communication concerning octupational safety and health statistics;
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(2) make grants to States or poiitical subdivisions thereof in order to assist them In
develagiing and adminictering programs dealfing with ocoupational safety and health
statistics; and

(3) arrange, through grants o contrads, for the condut of such research and
Investigations as give promise of furthering the objectives of this section.

(c} The Federal share for each grant-under subsection (b) of this section may be up to 50 per
centum of the State's total cost:

{d) The Secretary may, with the cansent of any State or political subidivision thereof, accept
and use the services, facilities, and employees of the agericies of such State or political
subivision, with or without reimbursement, in order to assist him in canying out his
functioris under this section,

(€} On the basis of the records made and kept pursugnt to section B{c) of this Ad, employers
shall file such reports wikh the Setretary as he shall prescribe by regulation, as necessary tn
carry out his functions under this Act,

(f) Agreements between the Department of Labor and States pertaining to the collection of
occupationnl safety and health statistics already In effect on the effective date of this Act
shall remain in effect unti] superseded by grants or coritricts made urider this Act.

&EC. 25. Audits

(a) Each recipient of 2 grant under this Act shall keep such records as the Secretary or the 29 USC 674
Secretary of Health and Human Services shall preseribe, induding records which fully disciose

the anipunt and disposition by such recipiert of the proceeds of such grant, the total cost of

the project or untertaking in connection with which such grant s made or used, and the

amount of that portion-of the cost of the project or undertaking supplied by other sources,

and such other records-as will facilitate ani effective audit,

{b) The Secretary or the Secretary of Health and Human Services, and the Complroller
General of the United States, or any of their duly authorized representatives, shalt have
actess for the purpose of audit and examination to any books, documents, papers, arid
recprds of the recipients of any grant under this Act that are pertinent to any such giant.

SEC. 26. Annial Report

Within one hundred and-twenty days following the convening of each regular session of each 28 USC 675 Pub,
Congress, the Secretary and the. Secretary of Health and Hirnan Services shall each prepere L. 104-56 §3003
and submit to the President for blansmittal to the Congress a réport wpor the subject matter  terminabed
of this Adt, the progress toward achievement of the purpose of this Azt, the needs and provigion relating
requirements In the feid of occupational safety and health, and any other relevant o transmittal of
Information, Such reports shall include information regarding cecupational safety and health  reportto
standards, and criteria for such standards, developed during the preceding year; evaluation  Congress.
of stendards and criteria previously developed under this Act, defining areas of emphasis for
niew critéria and standards; an evaluation of the degree of obhservance of applicable
ocoupational safety and health standards, and a summary of inspection and enforcement
activity undertaken; analysis end evaluation of research activities for which results have been
oblained under guvemmental and riongovernmental sponsorship; an anilysis of major
oocupational diseases; evaluation of avalleble control and measurement technology for
hazards for which stanciards or criteria have been developed during the preceding year;
description of tooperative efforts undertaken between Govemnment-agencies and other
interestad parties in the implemientation of this Act during thie preceding year; a prbgress
report on the development of an 2dequate supply of trained manpower in the field of
occupational safety and health, Including estimates of future needs and the efforts being
made by Government and others to meet these needs; listing of 3l toxic substances in
industrial usage for which Jabeling requirements, criteria, or standards have not yet been
established; ant such recommendations for additional leglsiation as are deemed necessaty to
protect the safety and health of the worker andl Improve the admnisiration of this Act,

SEC. 27. National Commission on State Workmen's Compensation Laws
{Text omitted.) 29 USC 676

SEC. 28. Evonomic Assistance to Small Businesses

{Text omited,) mm?
SEC. 29. Additional Assistant Secretary of Labor
(Text omitted.) m s on
SEC. 30. Additiona) Positions
(Text omitec.) oroed gt
. SEC. 31. Emergency Locator Bescons
(Text omitted.) fwwfg
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$EC. 32: Separabifity

1f any provision of this Act, or the application of such provision to any person or 29 USC 677
clreumstante, shall be heid invalid, the remainder of this Ad, or the application of such

provision to parsons or circumstances other than those ag to-which it is held Invalld, shatl not

be affected therehy,

EEC. 33. Appropristions

There are authorized to be appropriated to cary out this Act for each fistal year 29 USC 678
suth sums s the-Congress shall deem necessary,

SEC. 34, Effective Date
This Act shall take effect one hundred and twenty days after the date of Its enactment.
Approved December 29, 1970,
As amended through January 1, 2004,
HISTORICAL NOTES

This reprint.generally retains the section numbers originally created by Congress in the Occupational Safety and
Health {(OSH) Act of 1970, Pub. L. 91-596, 84 Stat 1590, This docurnent includes some ecitorlal changes, such as
changing the format to make it easier to read, correcting typographlcal errars, and updating some of the margin
notes. Becayse Congress enacted amendments to the Act since 1970, this version difers from the original
virsion of the OSH Act. It alkso differs sfightly fram the version putifished in the United States Code at 29 L.S.C.
661 etseq . For example, this reprint refers to the statute as the "Act" rather than the “chapter.”

This-reprint reflects the provisions of the OSH Act that:are In effed as of January 1, 2004. Citations to Public
Laws which made important amendments to the OSH Act since 1970 are set forth in the margins and
explanatory notes are includéd below.

NOTE: Some provisions of the OSH Act may be affected by the enactment of, or amendments to, other statutes,
Section 17(h)(1), 29 U.5.C. 666, ks an example. The original provisian amended settion 1114 of title 18 of the
Unrited States Code to inciude empliyeas of "the Department of Labor assigned to perform irvestigative,
Tnspection, or law enforcement functions® within the list of persons protected by the provisions to aliow
prosecution of persons who have kifled or attempted to kil an officer or employee of the LS, government while
performing official duties. This reprint sets forth the text of section 17(h) as enacted in 1670, However, since
1970, Congress has enacted multiple amendments to 18 U.5,C, 1114, The current version does not spedfically
include the Departraent of Labor in & list; rather it states that "Whoever kills or attempts to kill any officer or
employee of the United States of of any agency in any branch of the United States Government {including any
member of the uniformed services) while such officer or employee Is engaged In or on account of the
performence of officiel duties, or any person essisting such an officer or emplovee in the performance of such
dutiés or on account of that assistance shall be punished . . ." 25 provided by the statute. Readers are reminded
that the official version of statutes can-be found in the mrrentvoiumes of the United States Code, and more
extensive historical notes can be found in the current volumes of the United States Code Annotated.

Amendments

On January 2, 1974; section 2(c) of Pub, L. 93-237 replaced the phrase *Z(b)(E)" in section 28(d) of the OSH Act
with "7(b)(5)". 87 Stat. 1023, Note: The text of Section 28 {Economic Assistance to Small Business) amended
Sections 7{b) and Section 4{c){1) of the Small Business Act. Because these amendments are no longer current,
the text of section 28 is omitted in this reprint. For the current version, see 15 U,S8.C. 636.

in 1977, the U.S. entered Into the Panama Canal Treaty of 1877, Sept, 7, 1977, U.S.-Panama, T.1.A.S. 10030, 33
U.5T. 38, In 1979, Congrass enacted Implementing {egishtion: Panama Canal Att of 1979, Pub. L. 96-70, 93

Stat. 452 {1975). Although no mm:spnndng amendment to the OSH Act was eniacted, the Canel Zone cedsed to
exist In 1579, The U,5. continued to manape, operate and faclitate the transit of ‘ships through the Canal upder
the suthority of the Panama Canal Tréaty imtil December 31, 1993, at which time authority over the Canal was
transferred to the Republic of Panams.

On March 27, 1978, Pub. L. 95-251, 92 Stat, 183, replaced the term "hearing examiner{s)* with "administrative
law judge(s)” in all feder] laws, including sections 12(e), 12(f),-and 12(k) of the OSH Act, 20 U.S.C. 661,

On October 13, 1978, Pub. L. 95-454, 92 Stat, 1111, 1221, which redesignated section numbers conceming
personnel matters and campensation, resilted inthe substitution of section 5372 of Title 5 for section §352 in
section 12(e) of the OSH Act, 25 LL5.C. 661.

On October 17, 1879, Pub. L. 96-88, Title V, section 509(b), 93 Stat. 668, 695, redesignated references to the
Department of Heamh, Education, and Welrare to the Departmient of Health and Human Services and
redesignated refarences to the Sacretary of Health, Education, and Welfare o the Secretary of Health and
Human Services,

On September 13, 1582, Pub, L, 97-258, §4(b), 96 Stat. 877, 1067, effectively substiuted "Section 3324{a) and
{b) of Titie 31" for "Section 3648 of the Revised Statules, a5 ammded {31 U.5.C. 529)" In section 22 {e)(B), 29
US.C. 671, relating to NIOSH procurement autherity.

On December 21, 1982, Fub. L. 97-375, 96 Stat. 1819, deleted the sentence in section 19(b) of the Act, 28
U.S.C. 668, that directed the President of the United States to transmit annual reports of the activities of federal
agencies 1o the House of Representatives and the Senate,

On October 12, 1984, Pub. L, 98-473, Chapter I1, 98 Stat. 1837, 1987; (commonly referred to es the "Sentendng
Reform Act of 1984™) Instituted a classifiration systei for-criminal offenses punishable under the United States
Code. Under this system, an-offense with mprisonment terms of "six months or less but more than thirty days,”
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such as that foung! in 29 U.S.C. 666(e) for & willfu] viclation of the O5H Ad, s classified a5 a eriminal "Class B
misdemnéinor,” 18 U.S.C. 355%(a)7).

The crimirial code Increases the monetary- penallies for criminal misdemeanors beyond what is provided for in
the OSH Act: b fine for & Class B nisdemeanor resulting in death, far example, is not more than $250,000 for &n
Individual, and & not more than $500,000 for an organization. 18 U.S.C. 3571(b)(4), (c)(4). Thée ériminal code
also provides for authorized terms of probation for both Individuals and organizations, 18 U.5.C, 3551, 3561, The

term of imprisonrent for ndividudls Is the same as that althorized by the OSH Act. 18 U.S.C. 35B1{bX7).

On Movernber B, 19684, Pub, L. 98-620, 98 Stat, 3335, deleted the last sentence in section 11(a) of the Act, 20
U.S.C. 66D, that reguired petitions fikéd under the sitbsection to be heard expeditiously.

On November 5, 1590, Pub, L, 101-508, 104 Stat. 1388, amended section 17 of the Act, 29 US.C. 656, by
increasing the penalties in section 17{a) from $10,600 for each violation to 70,000 for each violation, but not
less than $5,000 for ach willfu! violation,” and increated the limitation on penatties in' sections (b), (€), (d), and
(1) from £1,000 to $7,000,

On Cctober 26, 1992, Pub. L. 102-522, 106 Stat. 3410, 3420, added to Tile 29, section 6718 "Workers' Family
Protection” to grant suthority to the Director of NIOSH to evaluate, Investigate and If necessary, for the
Secretary of Labor to ragulate employee transported releases of hazardous mateiial that result from
contamination on the employee's clothing or person and may adversely affect the heaith and safety of workers
and their famflies. Note: section 671a was enacted as section 209 of the Fire Adiinistration Authorization Act of
1992, but 1t is reprinted here bacause It Is codfied within the chapter that comprises the OSH Act.

©On October 28, 1992, the Housing and Cormmunity Develcpment Act of 1992, Pub. L, 102-550, 106 Stat. 3672,
3924, amended section 22 of the Adt, 29 U.S.C, 671, by adding subsection (g), which requires NTOSH to institute
2 training grant program for lead-based paint activities.

On July 5, 1984, section 7{B) of Pub, L. 103-272, 108 $tat. 745, repealed section 31 of the OSH Act, “Emergency
Locator Beacons.”™ Section 1{e) of the same Public Law, however, snacted a modified version of section 31 of the
OSH Act. This provision, titled “Emergency Locator Transmitters,” is codified at 49 U.S.C. 44712,

On December 21, 1955, Section 3003 of Pub, L. 104-66, 109 Stat. 707, as amended, effective May 15, 2000,
terminated the provisions relating to the transmittal to Congress of reports under section 26 of the QSH Act, 29
USC, 675,

©n July 16, 1958, Pub. L. 105-197, 112 Stat. 638, amended section 21 of the Act, 29 L1.5.C. 670, by adding
subsedtion {d), which required the Secretary to establish & compliance essistance program by which employers
can consult with state personnel regarding the application of and complisnce with OSHA standards,

Gn july 16, 1998, Pub. L. 105-198, 112 Stet. 540, amended section 8 of the Act, 29 U.5.C, 657, by adding
subsection (h), which forbids the Secretary to use the results of enforcement activities to evaluste the
employees invoived in such enforcement or to impose quatas o goals.

On September 29, 1958, Pub. L. 105-241, 117 Stat, 1572, amended sections 3(5) and 19(a) of the Act, 26
US.C. 652 and 668, to include the United States Postal Service as an "employer* subject to OSHA enforcemient,

On June 12, 2002, Pub. L. 107-188, Titke 1, Section 153, 116 Stat. 631, Congress enacted 29 U.S.C. 6693, tn
expand research on the “health and safety of workers who are at risk for bioterronist threats or attacks in the
workplace.”

Jurisdictional Note

Altheugh no chrresponding amendments to the 0SH Act have beén made, DSHA no longer exercises jursdiction
over the entity formerly known as the Trust Territory of the Pacific Islands. The Trust Tenitory, which consisted
of the Former

Japanese Mandated Islands, wes established in 1947 by the Security Councll of the United Nations, and

administered by the Unlted States. Trusteaship Agreemert for tie Former Japanese Mendsted Istands, Apr, 2-
July 18, 1947, 61 Stet. 3301, T.LAS. 1665, B U.N.T.S. 189,

From 1947 bo 1994, the people of these Islands exencised the right of self-determination conveyed by the
Trusteeship folr times, resulting in the division of the Trust Temitory into four separate entities. Three entities:

the Republic of Palau, the Federated States of Micrinesia, and the Republic of the Marshiall Islarids, became
“Freely Associated States," to which U.S. Fetieral Law doés riot apply. Since the GSH Actls a generally applicable
law that applies 1o Guam, it applies to the Commonwealth of Northern Mariana Isiands, which elected to becoma
@ "Hag Territory™ of the United States; See Wmmamﬂ‘hﬂmmm
Jatbincts in Paliical Lnign with the Linted States of Americs, Artide V, seéetion S02(s) & contained in Pub, L. 94-
24, 90 Stat, 263 (Mer: 24, 1976)[citations to amendments omikted]: 48 U.S.C, 1807 and note (1976); s ee also
Sajpar Stevedore Co., Inc. v. Director, mw%mtmmmn Programs, 133 F.3d 717, 722 (oth Gir.
1998)(Longshore-arid Harbor Workers' Compensation Act appliss to the Commonwealth of Northern Mariana
Islands pursuant to section 502(a) of the Cavenant because the Act hias general application to the states and to
Guam), For up-to-dste infonmiation on the legal status of these freely associated stwtes and tertitories, contact
the Office of Insular Affairs. of the Deparbment of the Tnterior. (Wib address: http:/iwwiw.dol.gov/olal)

Omitted Text. Reasans for textual deletions vary. Some delations may result from amendments to the OSH
Act; athers to subsequent amendments to other statutes which the original provisions of the O5H Act may have
amended in. 1870, In some ingtances, the original provision of the OSH Act was date-Iimited and is no longer
Opevative.

The text of eection 12(c), 29 US.C. 661, & omitted. Subeection (c) amended seetions 5314 and 5315 of Title 5,
United States Code, to add the positions of Chairman and members of the Occupational Safety and Health
Review Commissioh.

The text of section 27, 29 U.S.C, 676, is omitted. Section 27 tisted Congressianal findings on workerz'
compensation and established the National Commission on State Workmen's Compensation Laws, which ceased
to exist ninety days aRer thie submission of its final report, which was due no Jater than July 31, 1972.
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The text of section 28 (Economic Assistanoe to Small Business) amended sattions 7(b) and section 4{c){1) of the
Small Busintss Act to slow for small busingss foans in order to coniply with applicable standards, Because these
emendments are no longer current, the text is omitted fiere, For the current version see 15 U.S.C. 636.

The text of section 29, {Additiona! Assistant Secretary of Labor), created an Asslstant Secretary for Occupational
'Safety and Health, and section 30 (Additional Positions) created additional positions within the Department of
Labor and the Occupational Safety and Health Review Commissian in order to carry out the provisions of the
OSH Act. The text of these sectians is omilttsd here because &t no longer reflécts the current siztutory pravisiang
for staffing and pay. For cument

provisions, see 23 U.S:C, 553 and 5 U.S.C; 5108 (c).

Section 31 of the original O5H Act amended 49 U.5.C. 1421 by inserting a section entitled "Emergency Locator
Beacons.” The text of that section s omitted i this reptint because Pub, L. 103:272, 108 Stat, 745, Ouly 5,
1994), repecled the text of section 31 and enatted a modified version of the provision, entitled "Emergency
Logator Transmitters,” which is-codfied et 49-U,5.C. 44712,

Notes on ather légisiation aiecting the administration of the Occupational Safety and Health Act.
Sometimes legislation does not directly &mend the OSH Act, but does place requiremients on the Secretary of
Labor elther to act, or 1o refrain from acting under the authotity of the OSH Act. Included below are some
examples of such legislation. Flease note that this is notintended to be a comprebensive list,

STANDARDS PROMULGATION.

For example, legisiation may require the Secretery to promulgate specific standards pursuant to avthority under
section & of the OSH Act, 29 U.5.C. 655, Some examples include the following:

Hazardous Weste Operations. Pub, L. 99-499, Title 1, section. 126{a)-(F), 1060 Stat, 1613 (1986), as amended by
Pub. L. 100-202, section 10L{f), Title 11, section 201, 101 Stat, 1320 (1967), required the Secrétary of Labor to
premuigate standards concerning hazardous waste operatisns,

Cherical Process Ssfety Management. Pub. L 101-549, Title 111, section 304, 104 Stat. 2309 {1950), required
the Secretary of Labar, in coprdination with the Administrator of the Environmental Brotection Agency, to
promulgate a chemical process safety standard,

Hazardous Materiols, Pub. L. 101-615, section 29, 104 Stet. 3244 (1990}, required the Secretary of Labor, in
consultation with the Secretaries of Transportation and Treasury, to issue spegific standards concerning the
handling of hazardous matérials.

Bloodiborne Pathogens Standard, Pub. 1. 102-170, Title 1, section 100, 105 Stat. 1107 (1991), required the
Secretary of Labor to promulgate a final Bloodbarne Pathogens standar,

Lead Standard, The Housing and Community Development Act of 1992, Pub, L. 102-550, Title X, sections 1031
and 1032, 106 Stat: 3672 (1992), required the Secretary of Labor (o issue 2n Interim final iead standard.

EXTENSION OF COVERAGE.

‘Sometimes a statute may make some OSH Act provisions applicable to certain entities that are not subject to
those provisions by the tenmi of the OSH Act. For example, the Congressiohiat Accountability Act of 1995, Pub. L.
104-1, 109 Sk, 3, (1995), extended certzin OSH At coverage, such as the duty to comply with Sactlon 5 pf the
OSH-:Act, to the Legisiative Branch. Among other provisions, this legiskation autharizes the General Counsel of
the Office of Compliance within the Legisiative Branch to exerdise the authority granted to the Secretary of Labor
in the OSH Adl to inspedt places of employment and issue a cation or notice to correct the vibiation found, This
statule does not make gl the provisions of the OSH Act #pplicable to the Legislative Branch. Ancther example &
the Medicare Prescription Drug, Improvement, and Modemization Act of 2003, Tite D¥; Section 947, Pub. L. 108-
173, 117 Stat, 2065 (2003), which requires public hospitals not otherwise subject to the OSH Art to comply with
OS5HA's Bloodborne Pathogens standard, 29 €FR 1910,1030, This statute prowvides for the Imposition and
collection of ¢vil monéy penglties by the Departrhent of Health and Human Services In the event that a hospital
falls to comply with OSHA's Bloodbarne Pathogerns standard,

PROGRAM CHANGES ENACTED THROUGH APPROPRIATIONS LEGISLATION.

Sometimes an appropristions statute may allow or restrict certain substantive actions by OSHA or the Secretary
of Lahor. For example, ssmetimes an appropristions statute may restrict the use of money appropriated to run
the Ooqupational Safety and Health Administration or the Department of Labor, One examipte of such a
restriction, that has been Included in OSHA's appropriation for mariy years, ¥mits the applicability of OSHA
Tequirements with respect to fanming operstions that employ ten or fewer workers and do not maintain a
temparary labior camp. Another example ks a resbriction that limits OSHA's authority to condict certain
enforcement activity with respect to employers of ten or fewer empluyees in fow hazard industiies, See
Consolidited Appropriatians Act, 2004; Pub, L. 108-199, Div, E — Labar, Health and Human Sefvices, and
Education, and Related Agenties Appropriations, 2004, Titie T - Department of Labor, 118 Stat, 3 (2004).
Sometimes an appropriations statute may allow CSHA to fetain some money chlilected to use for vecipetional
safefy and health irairiing or grants, For example, the Consalidated Appropriatians Act, 2004; Div. E, Title 1, cited
abowe, allows OSHA t retein up to $750,000 of tralning nstitute-course buition fees per fiscal year for such uses.
For the statutory text of currently applicable appropriations provisions, consult the OSHA appropriations statute
forthe fisce! year in question,

€ 05H.Act of 1970 - Toble of Contpis

Freedom of Infortation Act | Privacy & Security Statement | Disclaimers | Important Web Site Notices | International | Contact Us

1.5, Department of Labor | Occupational Safety & Heaith Administration | 200 Constituticn Ave., KW, Washington, DC 20210
Telephone: BIO-321-0SHA (6742} | TTY: 877-869-5627

www,OSHA.gov

https:/fwww-.osha.govfpls/oshawcb/owadisp.show_document?p__table/=OSHACT&p_1"d=2743 8/7/2013



Rev. 04/14 State of West Virginia
VENDOR PREFERENCE CERTIFICATE

Certification and application* is hereby made for Preference in accordance with West Virginia Code, §5A-3-37. (Does not apply to
construction contracts). West Virginia Code, §5A-3-37, provides an opportunity for qualifying vendors to request (at the time of bid)
preference for their residency status. Such preference is an evaluation method only and will be applied only to the cost bid in
accordance with the West Virginia Code. This certificate for application is to be used to request such preference. The Purchasing
Division will make the determination of the Vendor Preference, if applicable.

1. Application is made for 2.5% vendor preference for the reason checked:
Bidder is an individual resident vendor and has resided continuously in West Virginia for four (4) years immediately preced-
ing the date of this certification; or,

v/ Bidderis a partnership, association or corporation resident vendor and has maintained its headquarters or principal place of
business continuously in West Virginia for four (4) years immediately preceding the date of this certification; or 80% of the
ownership interest of Bidder is held by another individual, partnership, association or corporation resident vendor who has
maintained its headguarters or principal place of business continuously in West Virginia for four (4) years immediately
preceding the date of this certification; or,

Bidder is a nonresident vendor which has an affiliate or subsidiary which employs a minimum of one hundred state residents
and which has maintained its headquarters or principal place of business within West Virginia continuously for the four (4)
years immediately preceding the date of this certification; or,

2. Application is made for 2.5% vendor preference for the reason checked:

v~ Bidder is a resident vendor who certifies that, during the life of the contract, on average at least 75% of the employees
working on the project being bid are residents of West Virginia who have resided in the state continuously for the two years
immediately preceding submission of this bid; or,

3. Application is made for 2.5% vendor preference for the reason checked:

Bidder is a nonresident vendor employing a minimum of one hundred state residents or is a nonresident vendor with an
affiliate or subsidiary which maintains its headquarters or principal place of business within West Virginia employing a
minimum of one hundred state residents who certifies that, during the life of the contract, on average at least 75% of the
employees or Bidder's affiliate’s or subsidiary’s employees are residents of West Virginia who have resided in the state
continuously for the two years immediately preceding submission of this bid; or,

4, Application is made for 5% vendor preference for the reason checked:
/ Bidder meets either the requirement of both subdivisions (1) and (2) or subdivision (1) and (3) as stated above; or,

5. Application is made for 3.5% vendor preference who is a veteran for the reason checked:

Bidder is an individual resident vendor who is a veteran of the United States armed forces, the reserves orthe National Guard
and has resided in West Virginia continuously for the four years immediately preceding the date on which the bid is
submitted; or,

6. Application is made for 3.5% vendor preference who is a veteran for the reason checked:

Bidder is a resident vendor who is a veteran of the United States armed forces, the reserves or the National Guard, if, for
purposes of producing or distributing the commodities or completing the project which is the subject of the vendor's bid and
continuously over the entire term of the project, on average at least seventy-five percent of the vendor's employees are
residents of West Virginia who have resided in the state continuously for the two immediately preceding years.

7. Application is made for preference as a non-resident smatl, women- and minority-owned business, in accor-
dance with West Virginia Code §5A-3-59 and West Virginia Code of Staie Rules.

Bidder has been or expects to be approved prior to contract award by the Purchasing Division as a certified small, women-
and minority-owned business.

Bidder understands if the Secretary of Revenue determines that a Bidder receiving preference has failed to continue to meet the
requirements for such preference, the Secretary may order the Director of Purchasing to: (a) reject the bid; or (b) assess a penalty
against such Bidder in an amount not to exceed 5% of the bid amount and that such penalty will be paid to the contracting agency
or deducted from any unpaid balance on the contract or purchase order.

By submission of this certificate, Bidder agrees to disclose any reasonably requested information to the Purchasing Division and
authorizes the Department of Revenue to disclose to the Director of Purchasing appropriate information verifying that Bidder has paid
the required business taxes, provided that such information does not contain the amounts of taxes paid nor any other information
deemed by the Tax Commissioner to be confidential,

Under penalty of law for false swearing (West Virginia Code, §61-5-3), Bidder hereby certifies that this certificate is true
and accurate in all respects; and that if a contract is issued to Bidder and if anything contained within this certificate
changes during the term of the contract, Bidder will notify the Purcha ision in writing immediately.

Bidder: C .. (Wakeq. m.au-mgg Co. Signed: e S ~ N ——
Date: 31/ 13/ 1S Title: Sm.cs Rem..ﬁ.sg.mw'r‘aq&




RFQ No. _DOT1600000003

STATE OF WEST VIRGINIA
Purchasing Division

PURCHASING AFFIDAVIT

MANDATE: Under W. Va. Code §5A-3-10a, no contract or renewal of any contract may be awarded by the state or any
of its political subdivisions to any vendor or prospective vendor when the vendor or prospective vendor or a related party
to the vendor or prospective vendor is a debtor and: (1) the debt owed is an amount greater than one thousand dollars in
the aggregate; or (2) the debtor is in employer default.

EXCEPTION: The prohibition listed above does not apply where a vendor has contested any tax administered pursuant to
chapter eleven of the W. Va. Code, workers’ compensation premium, permit fee or environmental fee or assessment and
the matter has not become final or where the vendor has entered into a payment plan or agreement and the vendor is not
in default of any of the provisions of such plan or agreement.

DEFINITIONS:

“Debt” means any assessment, premium, penalty, fine, tax or other amount of money owed to the state or any of its
political subdivisions because of a judgment, fine, permit violation, license assessment, defaulted workers’
compensation premium, penalty or other assessment presently delinquent or due and required to be paid to the state
or any of its political subdivisions, including any interest or additional penalties accrued thereon.

“Employer default” means having an outstanding balance or liability to the old fund or to the uninsured employers'
fund or being in policy default, as defined in W. Va. Code § 23-2¢-2, failure to maintain mandatory workers'
compensation coverage, or failure to fully meet its obligations as a workers' compensation seff-insured employer. An
employer is not in employer default if it has entered into a repayment agreement with the Insurance Commissioner
and remains in compliance with the obligations under the repayment agreement.

“Reiated party” means a party, whether an individual, corporation, partnership, association, limited liability company
or any other form or business association or other entity whatsoever, related to any vendor by blood, marriage,
ownership or contract through which the party has a relationship of ownership or other interest with the vendor so that
the party will actually or by effect receive or control a portion of the benefit, profit or other consideration from
performance of a vendor contract with the party receiving an amount that meets or exceed five percent of the total
contract amount.

AFFIRMATION: By signing this form, the vendor’s authorized signer affirms and acknowiedges under penalty of
taw for false swearing (W. Va. Code §61-5-3) that neither vendor nor any related party owe a debt as defined
above and that neither vendor nor any related party are in employer defauit as definad above, unless the debt or
employer default is permitted under the exception above.

WITNESS THE FOLLOWING SIGNATURE:

Vendor's Name: (.. & Lo e, mi\c.u-.l..pg_a_}g Co

Authorized Signature: W\a&sﬁ- . C:v--——\' Date: _ D /18 /IS

Stafe of Zf/ f
County of A/ﬁm@ggfa_i to-wit: A

Taken, subscribed, and sworn to before me this ;fday of . ., 20 /;f‘

My Commission expires /O ('jh = / 3{ , 20 L . ; ; W
SR T R -

AFFIX XL OFFICIAL GLAL NOTARY PUBLIC _/ _f_ﬂf A

STATE OF WEST VIRGINIA Purchasing Affidavit (Revised 07/01/2012)

Valeria 8. Martin

‘ 118 Grant Dr. 4

F Charleston, WV 25320 ’
My Commisaion Expires Oct, 13, 2018

3
NOTARY PUBLIC 1}
[
y




