State of West Virginia Request for owraumwess

Department of Administration  Quotation INS11010 1
Purchasing Division

2019 Washington Street East
Post Office Box 50130
Charleston, WV 25305-0130 SHELLY MURRAY
304-558-8801

*¥G29132316 814-536-8908
SARGENTS COURT REPORTING SERVI
210 MAIN STREET

INSURANCE COMMISSION

JOHNSTOWN PA 15b901 1124 SMITH STREET
CHARLESTON, WV

25305-0540 304-558-3707

03/03/2011 -
BID OPENING DATE: 03/31/2011 BID OPENING TIME

01:30P

ODPEN END CDNTRACT

THE WEST VIRGINIA PURCHASING DIVISION, FOR THE AGENCY,
THE WEST VIRGINIA|l INSURANCE COMMISSION;, IS SOLICITING
BIDS FOR TRANSCRIPTION AND DECISION TYPING SERVICES

PER THE ATTACHED |[SPECIFICATIONS.

TECHNICAL QUESTIONS MUST BE SUBMITTED (IN WRITING TO .
SHELLY MURRAY IN [THE WEST VIRGINIA PURCHASING DIVISION
VIA MAIL AT [THE ADDRESS SHOWN AT THE TOP OF THIS RFQ,
VIA FAX AT 3[04-558-4115, OR VIA E-MAIL| AT
SHELLY.L.MURRAYaWV.G0V]. DEADLINE FOR ALL TECHNICAL
QUESTIONS IS{ 03/15/201]1 AT THE CLODSE OF BUSINESS. ALL
TECHNICAL QUESTIONS RE[CEIVED, IF ANY, WILL BE ADDRESSED
BY ADDENDUM AFTER| THE [DEADLINE. '

0001 LS 961-72
1 e
TRANSCRIPTION SERVICES

EXHIBIT 3

LIFE OF CONTRACT: THIS CONTRACT BECOMES EFFECTIVE
UPON AWARD AND EXTENDS| FOR A PERIOD OF; GONE (1)

YEAR OR UNTIL SUCH "REASONABLE TIME™ THEREAFTER AS IS
NECESSARY TO| OBTAIN A [NEW CONTRACT OR [RENEW THE
ORIGINAL CONTRACT|. THE:-™REASONABLE TIME"™ PERIOD SHALL
NOT EXCEED TWELVE|{ (12)] MONTHS. DURING THIS "REASONABLE
TIME™ THE VENDOR MAY TERMINATE THIS CONTRACT FOR ANY
REASON UPON GIVING THE| DIRECTOR OF PURCHASING 30 DAYS
WRITTEN NOTICE. '
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WHEN RESPONDING TO RFQ, INSERT NAME AND ADDRESS IN SPACE ABOVE LABELED 'VENDOR'



GENERAL TERMS & CONDITIONS | | T
REQUEST FOR QUOTATION (RFQ) AND REQUEST FOR PROPOSAL (RFP)

1. Awards will be made in the best interest of the State of West Virginia.

2. The State may accept or reject in part, or in whole, any bid.

3. Prior to any award, the apparent successful vendor must be properly registered with the Purchasing Division
and have paid the required $125 fee.

4. All services performed or goods delivered under State Purchase Order/Contracts are to be continued for the
term of the Purchase Order/Contracts, contingent upon funds being approptiated by the Legisiature or otherwise
being made available. In the event funds are not appropriated or otherwise available for these services or goods
this Purchase Order/Contract becomes void and of no effect after June 30. '

5. Payment may only be made after the delivery and acceptance of goods or services.

6. Interest may be paid for late payment in accordance with the West Virginia Code.

7. Vendor preference will be granted upon written request in accordance with the West Virginia Code.

8. The State of West Virginia is exempt from federal and state taxes and will not pay or reimburse such taxs.

9. The Director of Purchasing may cancel any Purchase Order/Contract upon 30 days written notice to the « efler.

10. The laws of the State of West Virginia and the Legis/ative Rules of the Purchasing Division shall govemn the
purchasing process.

11. Any reference to automatic renewal is hereby deletied. The Contract may be renewed only upon mutual written
agreement of the parties.

12. BANKRUPTCY: In the event the vendor/contractor files for bankrupicy protection, the Stale may deem
this contract null and void, and terminate such contract without further order.

13. HIPAA BUSINESS ASSOCIATE ADDENDUM: The West Virginia State Government HIPAA Business Associate
Addendum (BAA)}, approved by the Attorney General, is available online at www.state.wv.us/admin/purchase/vre/hipaa.htm
and is hereby made part of the agreement. Provided that the Agency meets the definition of a Cover Cntity
(45 CFR §160.103) and will be disclosing Protected Health Information (45 CFR §160.103) to the vendor.

14, CONFIDENTIALITY: The vendor agrees that he or she will not disclose to anyone, directly or indirectly, any & ich
personally identifiable information or other confidential information gained from the agency, unless the individual wi is
the subject of the information consents to the disclosure in writing or the disclosure is made pursuant to the agency's
policies, procedures, and rules. Vendor further agrees to comply with the Confidentiality Policies and Informatic.
Security Accountability Requirements, set forth in hitp://iwww.state wv.us/admin/purchase/privacy/notice Confidentiality.pdi.

15. LICENSING: Vendors must be licensed and in good standing in accordance with any and all state and local laws and
requirements by any state or local agency of West Virginia, including, but not limited to, the West Virginia Secretary
of State’s Office, the West Virginia Tax Department, and the West Virginia Insurance Commission. The vendor must
provide all necessary releases to obtain information to enable the director or spending wunit to
verify that the vendor is licensed and in good standing with the above entities.

16. ANTITRUST: In submitting a bid to any agency for the State of West Virginia, the bidder offers and agrees that
if the bid is accepted the bidder will convey, sell, assign or transfer to the State of West Virginia all rights, title and interest
in and to all causes of action it may now or hereafter acquire under the anfitrust laws of the United States and the State of
West Virginia for price fixing and/or unreasonable restraints of trade relating to the particular commodities or services
purchased or acquired by the State of West Virginia. Such assignment shall be made and become effective at the time the
purchasing agency tenders the initial payment to the bidder.

I certify that this bid is made without prior understanding, agreement, or connection with any corporation, firm, limited
liability company, partnership, or person or entity submitting a bid for the same material, supplies, equipment or
services and is in all respects fair and without collusion or Fraud. | further cerify that | am authorized to sign
the cerlification on behalf of the bidder or this bid.

INSTRUCTIONS TO BIDDERS

1. Use the quotation forms provided by the Purchasing Division. Complete all sections of the quotation form.

2. ltems offered must be in compliance with the specifications. Any deviation from the specifications must be clearly
indicated by the bidder. Alternates offered by the bidder as EQUAL to the specifications must be clearly
defined. A bidder offering an alternate should attach complete specifications and literature to the bid. The
Purchasing Division may waive minor deviations to specificafions.

3. Unit prices shall prevail in case of discrepancy. All quotations are considered F.O.B. destination unless alternate
shipping terms are clearly identified in the quotation. &

4. All quotations must be delivered by the bidder to the office listed below prior to the date and time of the bid
opening. Failure of the bidder to deliver the quotations on time will result in bid disqualifications: Department of
Administration, Purchasing Division, 2019 Washington Street East, P.O. Box 50130, Charleston, WV 25305-0130

‘5. Communication during the solicitation, bid, evaluation or award periods, except through the Purchasing Division,
is strictly prohibited (W.Va. C.5.R. §148-1-6.6). _

Rev. 12/15/08
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BID OPENING DATE:

WRITTEN STATE CONTRACT| ORDER (FORM NUM
THE VENDOR F|OR COMMODITIES COVERED BY
THE ORIGINAL| COPY| OF THE WV-39 SHALL B
VENDOR AS AUTHORIZATION FOR SHIPMENT,

MAILED TO THE PURCHASING DIVISION, AND
RETAINED BY |THE SPENDING UNIT.

BANKRUPTCY: | IN THE EVENT THE VENDOR/C
FOR BANKRUPTCY PROTECT|IION, THE STATE M
CONTRACT NUL|L AND| VvOID|, AND TERMINATE
WITHOUT FURTHER ORDER.

THE TERMS AND CONDITIONS CONTAINED IN
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Department of Administration
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Purposé: To obtain a contractor to provide Transcription and decision typing services to
the West Virginia Workers' Compensation Office of Judges.

OPERATING ENVIRONMENT:
Location: Agency is located at One Players Club Drive, Charleston, WV 25311.

Background: The Workers’ Compensation Office of Judges conducts hearings, receives

~ and weighs evidence and arguments and then issues written decisions in appeals from

initial claim management decisions made by insurance carriers or by self-insured
employers or their agents. Transcription and decision typing services are needed in order
to process pending appeals in a timely manner.

PROCUREMENT SPECIFICATIONS

1)} General Requirements of the Vendor: :

a) Vendor is to provide professional franscription services to the Workers’
Compensation Office of Judges.

b) The successful vendor will franscribe, from cassette tapes, hearings conducted by
the Office of Judges regarding disputed Workers’ Compensation claims.

¢) The successful vendor will provide a system allowing for Office of Judges
employees to dictate decisions or orders via the telephone or other electronic
transmission system and typing these documents within required time periods.

d) The successful vendor shall have the ability to securely transfer electronically the
transcribed documents to Office of Judges for printing at their location.

2) Scope of Work: ,

a) Decisions/Orders from Cassette Tapes - The successful vendor will transcribe
decisions/orders from cassette tapes if electronic means is unavailable due to
malfunction of equipment. If vendor's equipment malfunctions, it must be repaired
within a maximum of three (3) working days. The cassettes shall be delivered via
U. S. Mail to the successful vendor at the mailing address specified by the vendor,
unless other arrangements are mutually agreed to by the vendor and the Office of
Judges. It is also a requirement that the vendor be available for in-person pick-up

of cassettes at One Players Club Drive, Charleston, West Virginia.

b) Searchable Data Base Program - It is the desire of the Office of Judges for the
vendor to provide and maintain a searchable database program of al! decisions and
transcripts available on either Boolean or natural language search which will
produce a listing of all files having the search criteria, as well as a highlighted
display of the searched words with the file. For example, all the transcripts with the
words “fatal” and “cardiac” will be listed in a directory-style listing and the
transcripts will come up one at a time with the keywords fatal and cardiac
highlighted every time they appear in each document.




c) Electronic Transfer of Documents — The vendor must have the ability to
electronically mail decisions/transcripts to Office of Judges in format compatible
with the Office of Judges software such as Word 2007.

The vendor must have the ability to electronically mail the typed decisions/orders to
the electronic mail address provided by the Office of Judges for printing at the local
site within 48 hours of receivmg the dictation. For example, a decision dictated by
5:00 p.m. on Friday, must be transcribed and returned to the Office of Judges no
later than 5:00 p.m. on Tuesday. The vendor selected must indicate the security in
place for electronic transfer of information. The vendor must accommodate the
requirement of the Office of Judges to prioritize the order in which the dictations of
decisions are typed.

The successful vendor will retain a “copy” of the electronically transmitted
documents for a 45-day period. The successful vendor will provide to the Office of
Judges the previous month's transcription of decisions/orders on a mass magnetic
storage device (such as a compact disc) within ten (10) days of the end of each
month.

If electronic mail is unavailable for a 24-hour period, the successful vendor shall
deliver the transcribed decisions/orders to the Office of Judges by magnetic mass
storage device (such as a compact disc).

d) Confidentiality — The successful vendor agrees to keep all dictation of
decisions/orders, and storage of those decisions/orders confidential and as secure
as possible.

e) Accuracy — The quality of the decisions/ordersftranscripts shall be subject to a
quality review by the Office of Judges. If the quality of the documents falls below
95% accuracy or if there is a consistent loss of dictation material (either to or from
the Office of Judges and the successful vendor) the contract may be terminated as
defined in this RFQ. The Office of Judges considers three or more errors per page
of typed decision/orderfiranscript to exceed an acceptable level. This includes
typing, grammar and English context or spelling errors. If the vendor fails to cure
and the contract is terminated, all work in progress shall be delivered to the Office
of Judges.

3) Project:

a) Transcribing of Hearings — The Office of Judges conducts hearings that are digitally
recorded to be transcribed. These include (but may not be limited to) evidentiary
hearings, occupational pneumoconiosis board hearings, final permanent total
disability hearings and other assigned types of hearings. The specific number of
hearings held varies from month to month. The Office of Judges estimates 75
hearings recorded digitally to be transcribed per month.




Transcripts shall be typed in the following manner:

+ The first page shall have 1" margin at top.

e All subsequent pages shall have header on line 5 leaving 5/8" margin at top.
All pages shall have 1" margin on left and 5/8” margin on the right side.
Single spacing Questions and Answers format.
Arial 12 point Font type size.
Index of Direct, Cross, Redirect, Recross, etc. on second page.
Certification on last page
Header with claimant name and claim number
The first typing line is line 8 on all pages after first and end on line 59 leaving
51 typing lines on page.

The completed transcripts shall be printed on 8.5” by 117, 20# White bond as “mini-

* pages” using four-to-a-page compatible with existing MS Word 2007.

b)

Typing of Decisions/Orders — The Office of Judges has approximately 20
individuals reviewing claim files and dictating decisions. These decisions vary in
length from two pages to as many as 18 pages. A “typical’ decision is b — 7 pages.
The Office of Judges issues approximately 300 decisions per month.

Decisions shall be typed in the following manner:

«- The first page shall have 1" margin.

« All subsequent pages shall have header on line 5 leaving 5/8" margin at top.
All pages shall have 1" margin on left-hand side and a %" margin on the right
hand side of each page. '

e The first typing line on page 1 is “7” and shall end at approximately “59", for
52 typing lines on page 1. ,

« All subsequent pages shall begin on line “8” and end approximately on line
“59" leaving 51 typing lines per page.

«  Single space with appropriate paragraphing. -

¢ Arial 12 point Font type size.

“Standard” decisions are attached to this RFQ for the Office of Judges
(Attachment A) to show the form of the respective decisions/orders.

The persons dictating the decisions/orders will reference certain preformatted
language. The Office of Judges uses approximately 55 of the preformatted
“paragraphs”. The Office of Judges will update and change the preformatted
language as necessary. :

The vendor must have the ability to accommodate the possibility that all
decisions/orders writers may be dictating simultaneously. All cost necessary to
accommodate this level of dictation, is a cost of doing business with the agency
similar to all other overhead and must be calculated within the vendor's price/cost
per page quotation.



4) General Terms and Conditions:
By signing and submitting its bid, the successful Vendor agrees to be bound by all the
terms contained in this RFQ.

a

b)

Conflict of Interest:

Vendor affirms that neither it nor its representatives have any interest nor shall
acquire any interest, direct or indirect, which would compromise the performance of
its services hereunder. Any such interests shall be promptly presented in detail to
the Agency.

Prohibition Against Gratuities:

Vendor warrants that it has not employed any company or person other than a
bona fide employee working solely for the vendor or a company regularly employed
as its marketing agent to solicit or secure the contract and that it has not paid or
agreed to pay any company or person any fee, commission, percentage, brokerage
fee, gifts or any other consideration contingent upon or resulting from the award of
the contract. :

For breach or violation of this warranty, the State shall have the right to annul this
contract without liability at its discretion or to pursue any other remedies available
under this contract or by law.

Certifications Related to Lobbying:

Vendor certifies that no federal appropriated funds have been paid or will be paid,
by or on behalf of the company or an employee thereof, to any person for purposes
of influencing or attempting to influence an officer or employee of any Federal
entity, a Member of Congress, an officer or employee of Congress, or an employee
of a Member of Congress in connection with the awarding of any Federal contract,
the making of any Federal grant, the making of any Federal loan, the entering into
of any cooperative agreement, and the extension, continuation, renewal,
amendment or modification of any Federal contract, grant, loan or cooperative
agreement.

If any funds other than federally appropriated funds have been paid or will be paid
to any person for influencing or attempting to influence an officer or employee or
any agency, a Member of Congress, an officer or employee of Congress or an
employee of a Member of Congress in connection with this Federal contract, grant,
loan or cooperative agreement, the Vendor shall complete and submit a disclosure
form to report the lobbying.

Vendor agrees that this language of certification shall be included in the award
documents for all sub-awards at all tiers, including subcontracts, sub-grants, and
contracts under grants, loans, and cooperative agreements, and that all sub-
recipients shali certify and disclose accordingly. This certification is a material

representation of fact upon which reliance was placed when this contract was
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made and entered into.

Vendor Relationship:

The relationship of the Vendor to the State-shall be that of an independent
contractor and no principal-agent relationship or employer-employee relationship is
contemplated or created by this contract. The Vendor as an independent
contractor is solely liable for the acts and omissions of its employees and agents.

Vendor shall be responsible for selecting, supervising, and compensating any and
all individuals employed pursuant to the terms of this RFQ and resulting contract.
Neither the Vendor, nor any employees or subcontractors of the Vendor, shall be
deemed to be employees of the State for any purpose whatsoever.

Vendor shall be exclusively responsible for payment of employees and contractors

for all wages and salaries, taxes, withholding payments, penalties, fees, fringe
benefits, professional liability insurance premiums, contributions to insurance and
pension, or other deferred compensation plans, including but not limited to,
Workers' Compensation and Social Security obligations, licensing fees, ef cefera
and the filing of all necessary documents, forms, and returns pertinent to all of the
foregoing.

~ Vendor shall hold harmiess the State, and shall provide the State and Agency with

a defense against any and all claims including, but not limited to, the foregoing
payments, withholdings, contributions, taxes, Social Security taxes, and employer
income tax returns. -

The Vendor shall not assign, convey, transfer, or delegate any of its responsibilities
and obligations under this contract to any person, corporation, partnership,
association, or entity without expressed written consent of the Agency.

Indemnification:

The Vendor agrees to indemnify, defend, and hold harmless the State and the
Agency, their officers, and empioyees from and against: (1) Any claims or losses
for services rendered by any subcontractor, person, or firm performing or supplying
services, materials, or supplies in connection with the performance of the contract;
(2) Any claims or losses resuiting to any person or entity injured or damaged by
the Vendor, its officers, employees, or subcontractors by the publication,
translation, reproduction, delivery, performance, use, or disposition of any data
used under the contract in a manner not authorized by the contract, or by Federal
or State statutes or regulations; and (3) Any failure of the Vendor, its officers,
employees, or subcontractors to observe State and Federal faws including, but not
limited to, labor and wage laws.

Contract Provisions: _
The RFQ and the Vendor's response will be incorporated into the contract by
reference. The order of precedence shall be the contract, the RFQ and any
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addendum, and the Vendor's bid in response to the RFQ.

Governing Law:

This contract shall be governed by the laws of the State of West Virginia. The.
Vendor further agrees to comply with the Civil Rights Act of 1964 and all other
applicable laws and regulations as provided by Federal, State, and local
governments.

Compliance with Laws and Regulations:

The vendor shall procure all necessary permits and licenses to comply with all
applicabie laws, Federal, State or municipal, along with all regulations, and
ordinances of any regulating body.

The Vendor shall pay any applicable sales, use or personal property taxes arising
out of this contract and the transactions contemplated thereby. Any other taxes
levied upon this contract, the transaction, or the equipment, or services delivered
pursuant here to shall be borne by the contractor. It is clearly understood that the
State of West Virginia is exempt from any taxes regarding performance of the
scope of work of this contract.

Subcontracts/Joint Ventures:
The Vendor may, with the prior written consent of the State, enter into subcontracts
for performance of work under this contract.

Term of Confract & Renewals:

This contract will be effective upon award and shall extend for the period of one (1)
year, at which time the contract may, upon mutual consent, be renewed. Such
renewals are for a period of up to one (1) year, with a maximum of two (2) one-year
renewals, or until such reasonable time thereafter as is necessary to obtain a new
contract. The “reasonable time” period shall not exceed twelve (12) months.
During the “reasonable time” period Vendor may terminate the contract for any
reason upon giving the Agency ninety (90) days written notice. Notice by Vendor of
intent to terminate will not relieve Vendor of the obligation to continue: providing
services pursuant to the terms of the contract.

Non-Appropriation of Funds:

. Iffunds are not appropriated for the Agency in any succeeding fiscal year for the

continued use of the services covered by this contract, the State may terminate the
contract at the end of the affected current fiscal period without further charge or
penalty. The State shall give the Vendor written notice of such non-appropriation of
funds as soon as possible after the Agency receives notice. No penalty shall
accrue to the Agency in the event this provision is exercised.

Contract Termination: _
The State may terminate any contract resulting from this RFQ immediately at any
time the Vendor fails to carry out its responsibilities or to make substantial progress

12
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under the terms of this RFQ and resulting contract. The State shall provide the
Vendor with advance notice of performance conditions which may endanger the
contract's continuation. If after such notice the Vendor fails to remedy the
conditions within the established timeframe, the State shall order the Vendor fo —
cease and desist any and all work immediately. The State shall be obligated only
for services rendered and accepted prior to the date of the notice of termination.

The contract may be terminated by the State with thirty (30) days prior notice
pursuant to West Virginia Code of State Rules § 148-1-7.16.2.

m) Changes:

If changes to the contract become necessary, a formal contract change order will
be negotiated by the State, the Agency, and the Vendor.

As soon as possible, but not to surpass thirty (30) days after receipt of a written
change request from the Agency, the Vendor shall determine if there is an impact
on price with the change requested and provide the Agency a written Statement
identifying any price impact on the contract. The Vendor shall provide a description
of any price change associated with the implementation.

NO CHANGE SHALL BE IMPLEMENTED BY THE VENDOR UNTIL SUCH TIME
AS THE VENDOR RECEIVES AN APPROVED WRITTEN CHANGE ORDER
FROM THE PURCHASING DIVISION.

Invoices:
The Vendor shall submit invoices, in arrears, to the Agency at the address on the

‘face of the purchase order labeled “Invoice To” pursuant to the terms of the

contract.

Record Retention (Access & Confidentiality). '

Vendor shail comply with all applicable Federal and State rules, regulations, and
requirements governing the maintenance of documentation to verify any cost of
services or commodities rendered under this contract by the Vendor. The Vendor
shall maintain such records a minimum of five (5) years and make such records
available to Agency personne! at the Vendor's location during normal business
hours upon written request by the Agency within ten (10) days after receipt of the
request.

Vendor shall have access to private and confidential data maintained by the
Agency to the extent required for the Vendor to carry out the duties and
responsibilities defined in this contract. Vendor agrees to maintain confidentiality
and security of the data made available and shall indemnify and hold harmless the
State and the Agency against any and all claims brought by any party attributed to
actions of breach of confidentiality by the Vendor, subcontractors, or individuals
permitted access by the Vendor.
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License Requirements:

-Successful Vendor must present evidence of certification or licensure with the West

Virginia Workers Compensation and Unemployment Funds, a copy of its W. Va.
Business Certificate and any other licenses it may be required to hold by the nature
of its operation.

Debarment and Suspension:
Successful Vendor must certify that no entity, agency or person associated with the
Vendor is currently debarred or pending suspension from conducting business with
any governmental unit.

Purchasing Affidavit:

West Virginia Code §5A-3-10a requires that all bidders submit an affidavit
regarding any debt owed to the State. The affidavit must be signed and submitted
prior to award. it is preferred that the affidavit be submitted with the bid.

Resident Vendor Preference:

in accordance with West Virginia Code §5A-3-37, Vendors may make application
for Resident Vendor Preference. Said application must be made on the attached
Resident Vendor Certification form at the time of bid submission.

Special Terms and Conditions:
Not Applicable

RFQ Sections:
There are two sections required for vendor response to this request for quotations.
Attachment B: Acknowledgment of Mandatory requirements and Attachment C:
Cost proposal.

Attachment B: Mandatory Requirements Acknowledgement and Signature
Page

By signing this page vendor certifies that they have read and understand all
requirements of this request for quotations and can prowde the services in the
manner requested by the agency.

Attachment C: Cost Proposal

Cost must be all inclusive. The price(s) quoted in the bidder's proposa! will not be
subject to any increase and will be considered firm for the life of the contract uniess
specific provisions have been prov:ded for adjustment in the original contract. All
cost associated with the provision of this service must be included in the cost per

page.
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e e . Attachmentis,

STATE OF WEST VIRGINIA

WORKERS' COMPENSATION OFFICE OF JUDGES
P.O. Box 2233, Charleston, WV 25328
' Telephone (304} 558-0852

IN THE MATTER OF: _ :
S RE: 00J Case ID: 00J-A310-000350
T CLAIMANT | JON: 2010129747
and : ' CRN: 2010006175
B | D.O.L: 08/30/2010
EMPLOYER X

DECISION OF ADMINISTRATIVE LAW JUDGE

PARTIES: | | s
Claimant: by counsel, Patrick K. Marorigy '
i Employer, { . F by counsel, - Bradiey A
© Crousér A LA ow
| ISSUE;

“The dlaimant protested the Order of April 7, 2010 re}éded thé claim, as it
wis fotund to be an aggravatton of the injury in Claim No. 2009016124.

DECISION
It is-ORDERED that fhe Order of Aprli 7 2010 be AFFIRMED.
RECORD CONSIDERED:

Se‘e attached.

FINDINGS OF FACT:

_ 1. On July 16 2009, the claimant suﬁered an ln]ury to: his right hlp,
" _right shollder, neck and thoracic spine. The dlaimi was eventually held
compensable for 843.9, sprain of unspecified site of hip and right thigh; 847.2,
. lumbar sprain; 924.01, acromioclavicular joint and ligament sprain on right;

923.00, contusion to right shoulder; and 847.0, neck sprain. The claimant
missed work oOn this injury untii approxmwtely March 5, 2010, when he retumed
1o work on restncted duty.

2, an March 30, 2010, the claimant was working on the No. 6
furnace. He was putting a dog bone shackle onit. This is a large shackie with a



00J Case ID: O0J-A310-000950

steel pin used to move the electrodes in the furnaces. While doing this, he
strained his back. He was iaken to the Emergency Room at Montgomery
General Hospital. He was given twe shots and some pills and was told to see
his treating physician. The-claimant was thereafter treated prlmaﬂly by Bobby
Green D.C., of Fayetteville Chiropractic.

3. The instant claim was-filed on or about March 30, 2010. By Order
entered April 7, 2010, the claim was rejected, as the subject of the claim was an
-aggravation/recurrence of a pre-existing condition. The Order stated "This claim
Is an aggravation of Claim No. 2009016124. Please submit all requests for
treatment and correspondence in this claim number " The claimant protested
this Order.

4. The claimant petitioned to réopen. Claim No. 2009016124 by

application of April 5, 2010, By Order entered Aprit 7, 2010 in that particular-

claith; the claim was reopenéd, and it was found that the injury of March 30,
2010 was an aggravation. of the July 16, 2009 injury. A companion Orger. of April
‘Z., 2010 in C(alm No. 2009016124 granted tempotary fotal gisability benefifs frorm
March, 30, goio through April 28, 2010. An Order of Ap.-z. 19, 2010 authorized
darrppractlc treatrment in Claim No..2009016124. Alsacopd Order of Apnl 19,
201p authbnzed rehabilitation services in that same claiin. There is n6 indication
thét the cla:mant Fas protested any of these Orders.

ey Dy . The employer introduced the claimant's March 30 201 o ap;:Shpatlon
for benef t&.. This stated that the injury occurred to his n,gbt szde r!ghi Ieg, h;p,
frack, negk and shouider while installing a dog bone shackle Sectlon i, of the
applzcatnon'hsted the injury as thorac:c and lumbar spram!stram

6. The employer introduced the July 16, 2009 appllcatien for behefits
for Claim No. Z002016124. This listed how the injury océumred when, & carbon
electfode fnashed him agairist a steel platform on which he was standing.

7.0 7 The employer infroduced - medical records from Monfgomery
General Hospstaj A July 16, 2009 x-ray repoit was"cf the pelvis, right hip and
tight femur. There was a small hypertrophic spur at the right feinoral head
adiacent to articular space. The study was o{hemnse negative. This. is a
. degeneratwe cheanige.

1

A July 1 5 2009 Emergency Room record from Montgoiery General
Hospital showed the claimant appeared for injury fo the right thigh, right hip and
right shouldér. He had swelling of the right hip ares. A carbon electrode fell on
the patient.” No bruising or abrasions were noted. He was moving all exiremities
well without difficufty. No fracture was found. This was found te be & machinery
crush i mjury

A July 16, 2009 x-ray of the right shoulder showed degenerative changes

16
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at the right acromioclavicuiar joint. The study was otherwise negative.
A July 20, 2009 x-ray of the lumbar spine showed degénerative changes.
A July 20, 2009 x-ray of the right elbow was negative.

8. ©  The employer introduced the July 23, 2009 Order enterad in Claim
No. 2009016124 for the July 16, 2009 injury holding that gompensable for
924 01, cortusion of the hip, and 923.00, contusion of the shoulder region.

9. The empioyer introduced a Séeptember 29, 2009 independent
medical examination of Prasadarao B. Mukkamala, M.D., rendered in Claim No.
2009016124. Dr. Mukkamala examined the claimant on September 21, 2009.
The coriditions he was instructed to evaluate were 843.9, sprain of unspecified
site of the hip and thigh on the right 847.2, lumbar sprain, $24.01,

acremiaclavicdlar joint and ligament strain on the right; 923.00, contusion to the :

right shoulder and 847.0, neck spraun

‘The Claimant complained of pain in the rngh’z hip and th!gh nght elbow and
right shioulder. He complained of paif and stiffness in his néck and- low back as
well. He.was 56 years old. He was 5 feet 10 1/2 inches tall and weighed 197
pounds. “Radiological findings showed degenerative changes in the right
acromigclavicular jaint, right femoral head and lumbosacrai spine. Otherw:se
they werenegatnfe - e m - v

Dr Mukkamala found the claimant had nof reached maximum medical

 improvement from the injury. He recomimeénded an MRI of the right shoulder and

two weeks of aggressive physical therapy followed by two more weeks of work
conditioning. He felt the claimant ¢ould probably do light duty but should be
able to return to his normal job duties after his recommended therapy. - -

10 The employer introduced an. October 16, 2009 MR of the cervical
spine from Raleigh General Hospital. This showed a mild midline disc bulging
and disc degeneration at C5-6, as well as muitilevel dist degeneration in each
cervical disc. There was also mild cervical vertebral baody lipping.

11. _ The employer introduced the February 17, 2010 independent '

medical examingtion of Saghir Mif, M.D., orthopadic surgeon. This was
rendered m Claim No. 2008016124, He examlned the claimant on Fébruary 17,
2010. The claimant was complaining, at that time, of aching, throbbing and
bumlhg-type pain in the right cervicoscapular and trapezius muscie areas all the
time. He described swelling over the trapezius muscle just over the collarbone.
His neck would stay stiff. Intermitfently, he wouid have pain going to the right
upper arm. He occasionally had numbness and tingling in the right hand. He
claimed that there were no symptoms in the left arm or shoulder. He had aching,

thrabbing and buming pain in the low back and right buttock all the time. -

17
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Iritermittently, the pain would go into his right leg down to his foot. He had no
symptoms in the left leg. He had occasional numbness and tingling in the right
leg. Prolonged sitting, standing, walking and riding in 'a car increased the
symptoms. Lying down would help to some extent. ' L

The claimant told Dr. Mir he had a left shoulder and neck mjury in 2007
He stated that he injured his left fourth-toe in November 1992,

' Dr. Mir found cervical range of motion somewhat resfricted. There might

have been some localized swelling on the right trapezius muscle above the right

collarbone area. There was no gross muscle spasm noted. The shoulder
- showed no afrophy. There was some swelling on the right side of the neck at
the trapezius. The claimant stated that he had a previcus shoulder injury, but
this was fo.the left stioulder. However, records showed he had a cervical MR,
ds a result of this. Dr. Mir felt it would be interestirig t6 see previous
compernisétion records to see if the claimant had a prior injury to his neck at that
time, and if he had received an impairment rating. Thiee to four months after the
date of injury of July 16, 2009, the neck was added as a oompensable
compenent of this claim.

Dr. Mir fourd the claimant had reached "his' maximum medicaf .

iiprovement. He could contiriue periadic follow-up for symptomatic treatmient
for & couple of month intervals with his treating physician. However, Dr. Mir felt
he had reached the maximum degree of improvement from any " further
chiropractic: care. He reécommended an impairment rating for the cervical splne
humibar spifie, right hlp and right shoulder.

12 The employer introduced the claini apphcatlon for the March 30
2010 injury. The claimaint listed the injured areas as his right side, right leg, right
hip, bagk, heck and right shoulder. Section II of the application listed the injury
‘as thoracic and lumbar strain.

13. The eémployer introduced the March 30, 2010 accident
investigation by the employer. |t stated the claimant was urhooking six C
electrode on No. 6 furnace. He was installing a dog bonhe shackle on the 6C
electrode holder. Aﬂer doing this, he felt pain in his back area.

14.  The employer introduced the Apn! 5, 2010 reapéning application
for Claim No. 2009016124 mentioned- supra, as well as the Orders granting
benefits in that claim, as a resuit of the reopening.

15, The employer infraduced the May 20, 2010 iridependent medical
examination of Michael Condaras, D.C., for Claim Number 2009016124. Dr.
Condaras. was aware of the March 30, 2010 injury. The claimant was still not
workingd. The claimant told him that chiropractic freatment offered relief for only
dgne fo itwo days at a fime. Dr. Condaras found the claimant had reached
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maximum medical improvement. He found that no further diagnostic testing or
treatment would enhance his condition. No maintenance treatment was
required. No further chiropractic treatments were recommended, and he found
that any-further chiropractic treatment would be considered-excessive.

16. The employer introduced the December 30, 2009 riotes-of Rajesh
Patél, M.D. The claimant was complaining of neck pain, right arm pain, back
pain, right hip pain, and leg paih since July 2009. An MRI was feviéwed, and it
showed a disc bulge at C5-6 "with no significant herniations noted.” Dr. Patel
told the claimant his pain was actually centered more in the brachial plexus area
and not necessarily the cervical spine area. "His MRI does not show. any
significant herniations and | am not sure if a surgicat discectomy infusion would
be in his best interest.” Dr. Patel recommended pain management.

17..  The empioyer introduced the Decerhber 31, 2008 request of Dr.
Patel for au’thorlzatlon in Claim No. 200901 6124 tbadd a hermated cervical disc.

.18,  The e'mployer' introduoe‘d. the February 9, 2010 Order of the Claim
Administrator in Claim No. 2009016124 denying the request to &dd a cervical

hernigted disc as a compensable component. This was based on the MRI of.

October 16, 2009 which did not show the claimant suffered from a cervical
: hermated dise. -

19 Thie employer introduced the April 2, 2010 determination of the
StreetSeléct Giievance Board from Claim No. 200901 6124. Thé Board niét fo

recornsider the denial of the request to add 722.0, cervical hernidted disc as 4 -

compensable component. The Board members fourd that there was no
diagnostic évidence of any cervical hemiated disc. Dr. Pate! actually inentioned
this fact and then af the same timg, asked that the dlagn05|s be added. There
was also evidence of preexisting COﬂdIfIOﬂS .

-2D.  The employer introduc;ed the April 12, 2010 Order of the Claim
Administrator in Claim No. 2009016124 denying the cervical hemiated disc,
based upon the determiriation of the StreetSelect Grievance Board. i

21.  The employer ‘introduced records from Fred Akerberg, M.D. A
December 6, 1991 entry showed the claimant appeared for foliow-up on ulcer
diseéase. He also had pain in his back from an injury on November 19, 1991,
which occurred when he picked up a heavy piece of metal and hurt his back.

An August 26, 1992 injury showed he had been complaining of a stiff neck
for four days, as well as stiffness and pain in the right shoulder.

22.  The employer introduced the January 25, 1995 treatment note of
M.A. Ghannam, M.D. This was an otolaryngolagical examination. Dr. Ghannam
noted in this that the claimant's neck revealed tendemess in the right upper neck

13
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and cervical vertebrae.

23.  The employer introduced an April 23, 2009 independent medical
exarnination of Luis Loimil, M.D., in Claim No. 2008032718. This was for an
injury, which occurred on October 13, 2008. The claimant did not losé work
time, as a result of this injury. He had stepped over something to turn off a valve
and slipped. He grabbed a hose and landed on his feet. This caused him to pull
his neck, mid-back, and ieft posterior rib area. Dr. Loimil found the claimant to
be at his mé&ximum medical improvement. He recommended an impairment
award for the cervical spine and thoracic spine. He noted that the claimarit was
going to Bobby Green, D.C., for freatment. The claimant did not mention any
other work injuries to the neck or other areas of the body.

24.  The employér introduced the Qctober 5, 2009 MRI of the right
shoulder from Ralgigh Genéral Hospital. This stowed no obvious adute fracture
aor subluxgtion. Theré was ho obvious acute rotator cuff tear. There was somie
scarfing of the bursal surface of the supraspinatus teiidon and distal
intrasubstance fibers of the infraspinatus tendon. This was consistent with

fibrosis. He found degenerstive changes of the labrum and also findings most

cornisistent with enchondroma of thé humeral head.

25.  The employer introduced the January 17, 2002 treaiment note of

H.S. Ramash, M.D. The claimant was complaining of pain in both hands, both
arms and the fight shoulder. It was the same sinee his last visit. Thiere was no
-mention of whien thie [ast visit was. The impréssion was left virist carpal turinel
syndrome and mydfascial pain syridrome and aliso eevvical sprain/stiain.

A September 24, 2002 entry by Dr. Ramesh showed the claimarit
complainifig of pain in the neck and left shoulder area, the same singe his first

visit. The impression was thé same as the January 1 7 2002 visit. Dr. Ramiésh

prescribed physical therapy and also an injection to the wrnst

26. The claimant festified in a deposition of July 13, 2010. He stated
that on March 30, 2010, he was on restricted duty. His riormial job was pipe
fitting and assembling electrodes. He had been sent to No. 6 furnace and was
putting a dog bone shackie on the electrode. While doing this, he pulled his
back. He was workifg with a coworker. He went fo Monfdomeéry
General Hospital Emergency Room. He was given two shots and sorne pills and
told {o see his treating physician, which was Dr. Green, D.C.

He had injured his back in July 2009. He had returhed to work on either
March 4 or March 5 of 2010. The claimant stated that he had a herniated disc in
his neck; although there is no clinical evidence or radiological evidence, which
substantiates this. He said that his July 2009 injury was different from the one in
Maich 2010, as he had been told by the doctor at the Emergency Room that he
had sciatica. He was currently not working. He was sfill seeing Dr. Green, the
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chiropractor but was paying for this himself.

57 The claimant introduced the March 30, 2010 accident investigation
report of the employer, mentioned supra.  — — :

28. in a closing statemerit of Movember 11, 2010, the employer argued
that there was considerable evidence in the file showing previous injuries to the
spine even before the July 2008 injury. There were radiological studies showing
degenerative changes in 2008. The claimant had been treated by a chiropractor
prior to the 2009 injury even. - There was evidence of mulfilevel - disc
. degeneration is the cervical spine. The employer stated this all showed the
claimant did not sustain a new injury.

29 The claimant introduced his March 30, 2010 claim application
mentioned supra, the April 7, 2010 Order rejecting the claim, as there was an
aggravation of the previous injury, March 30, 2010 records from Monitgomery
Géneral Hospital, which have already been meritioned.

DISCUSSION:

W. Va. Code §23-4-1g provides that, for all awards made on and after

July 1, 2003, the resolution of any issue shall be based upon a weighing of afl

evidénce pértaining to:the issue and a finding that a prepandeérance of the
. avidence supports the chosen manner of resolution. The process of weighing
evidence shall include, but not be limited to, ah assessment of thé relevarnce,
credibility, materiality and reliabilify that the evidence possesses in thie context

of the issue presented. No issue may be resolved by aliowing certain evidence

to be dispositive simply because it is relisbie and is most favorablé to a party's
interests or position. The resolution of issues in claims for compensation must
be decided on the merits and not according to any principle that reguires
statutes governing workers' compensation to be liberaily constiued because they
are remedial in nature. If, after weighing all of the evidence regarding an issue,
there is a finding that an equal amount of evidentiary weight exists for each side,
the résolution that is most consistent with the claimant's positiori will be adopted.

)

Preponderance of the evidence means proof that samethihg is more Iik‘ely o

so than nof so. In other words, a preponderance of the evidence means such
evidence, when considered and compared with opposing evidence, is more
persuasive or convincing. Preponderance of the evidence may riot be
determined by merely counting the number of wilnesses, reports, evaluations, or
other items of evidence. Rather, it is determined by assessing the
persuasiveness of the evidence including the opportunity for knowledge,
information possessed, and manner of testifying or reporting.

A preponderance of evidence shows that this is an aggravation of the July
16, 2009 injury. The claimant's complaints were identical to the infury of July 16,
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2008, after the March 30, 2009 injury. In fact, he was still complainirig of those )

compiaints resulting from the July 2003 injury when he was examined by Dr.
Mukkamala on September 22, 2009 and by Dr. Mir on February 17, 2010. He
had returned to work on March 4 or 5, 2010, on modified duty. He was still
having the same-complaints. The evidence of record does not indicate that a
new injury otcurred. The claimant had only been back to work a short fime and
was sfill suffering back pain. It is appareént in this case that he has re-
aggravated his July 16, 2009 injury. '

Furthermore, the Jﬁly 16, 2009 claim has been reopehed, and the

claimant was paid benefits, both in the form of temporary total disability henefits-
and treatment in that claim. There is no evidence the daimant ever protested -

any of these Orders. Therefore, it is found that a final Ruling has been issusd
hoiding that the incident on March 30, 2010 was an aggravation of the July 16,
2009 injury. This is now the law of the case regarding whether a new injury
otcurred on March 30, 2010, or an aggravation of the July 16, 2009 injury.
Accordingly, the rejection of the claim of March 30, 2010, as a re-aggravation of
the July 16, 2009 injury should be affirmed.

CONGLUSIONS OF LAW:

The claimarit suffered a aggravation of his July 16, 2009 injury oh March

30, 2010. He had orily returnad to work on March 4, 2010 or March 5, 2010. It -

is therefore ORDERED that the Order of April 7, 2010 be AFFIRMED.

APPEAL RIGHTS;

_ Undér the provisions of W.Va. Code §23-5-12, any aggriéved party may.
file & written appéal within thifty (30} days after receipt of any decision or action

of the Administrative Law Judge. The appeal shali be filed with the Board of
Review at P.O. Box 2628, Charleston, WV, 25329,

DATE: January 26, 2011 .

. .
Z .
He lebacher, Deputy Chief
_ Adrifnistrative Law Judge '

HH: I srp:tlh ‘ '
cer .

Thomas Patrick Maroney

Timothy Huffinan

Brickstreet Mutual

Zz
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WORKERS' COMPENSATION OFFICE OF JUDGES -

Claimant

and Claim No.A310-002317

cmoyer

Mnat st Vg Vel S? St Nt St

Transcript of proceedings had or tesfimony adduced at a hearing held in
the Workers' Compensation Office of Judges, Beckley,
WV, on the 11™ day of January, 2011, purstiant to
notice duly given to all intérested parties.

BEFORE: MARK C. CAMPBELL, Adminisirative Law Judge
APPEARANCES: .. Claimant

GRO NI EMAR- T
‘ F

REA—

REGINALD HENRY, Esq.
Counsel for the Claimant
600 NEVILLE ST., STE. 200
BECKLEY, WV 25801

~ MARION RAY, Esq.
Counsel for the Employer
600 QUARRIER STREET
CHARLESTON, WV 25301 °

cc: ! Slaimant
REGINALD HENRY
MARION RAY




b N

"}

12

13

14

19

, 16
17
18
19
20

21

sl

I I I

Claim No.A310-002317 2

N 20 gy,

JUDGE CAMPBELL: This is an expedited

MR. RAY:

hearing in the matter of ¢ vand ¢

1c., O0J Case Number A310-002317;

JCN: 2011008468; CRN: 2010015856. This matter comes

on for hearing pursuant to the Claimant's protest to an Order
of the Claim Administrator dated September 1-5, 2010, which
rejected the claim for workers’ cc;mpensation benedits. The
decision states more specifically as fol!o@s: “Your
application for benefits filed in the above ¢laim is denied for
the following réascns; the disability comipldined of was rict-
due to-an injury recei\lfed in theé coufse of and résuiting from
erriployrﬁent This Decision was based .primariiy upo“n-fhe
fbiiowin'g': referencing the Staff Instant Report dated |
September 1, 2010; Employgr First Reipor! of Injury, datéd
September 1, 2010; and West Virginia Céde §23-4-1, |

" without further specifying.” Let the record réflect that the

Claimarit is present in person together with her counse),
Regihald Heniy; the Em‘plc}er is preserit by sounsel, Mariore
Ray. Prior to today’s hearing, counsel for fhe Claimant faxed
to my office a three-page repart signed by Joe M. Péck, D.C.
Mr. Ray, have you had a chance to review this record?

| did receive a copy of i,

Your Honor, and yes, | have had a chance {o review it.

24
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1 || JUDGE CAMPBELL.: | Okay, Mr. Hénry, you're |
2 moving for this document to be infroduced into the record?
: 31 MR. HENRY: _Yes, Your Honor. 'W"B
4 ave submitted it formally. 1 just thought given tie close
5 proximity to the hearing, it would be appropriate to fax it to
6 you directly, and it was submitted to Charleston as well, and
7 we would ask that it be included and considered in your
g Degision.
|| JUDGE CAMPBELL: Okay, well thers's no need
10 ' then to actually mark it as ah exhibit for the purposes of
11 | ibday's“ hearing. Very well, Mr. Henry, do you wish to take
12 testimony @m the Claimaﬁt?' ‘
13{|MR. HENRY: - { do, Your Horor.
14 || JUDGE CAMPBELL:  Verywell. Ms. ._2,do
15t . you swear the testimany you'ré aboit 16 give in this matter
16 be the whole truth and nothing but the truth?
17 | MS. Yes. |
18 || JUDGE CAMPBELL: ' Theh wé can proceed.
19| MR. HENRY: . Your Horor, tharik you.
20 | Would you please state your name and addréss for the
-21 record? \
22 [IMS. ¥ ' ' ) -
23 oo .., Frankford, West Virginia 24938.




]
|
|

M A W N

to

10
11
12
13
14
15
16
17

18

191

20

21

23

Claim No.A310-002317 4

AN 24 201

DR. HENRY: _ How old are you?

MS. ... . Thirty-eight.

MFQ HENRY: o - Are you presently

| employed? -

MS. o : Yes.

MR. HENRY: Wha do you work for?

MS. A R Y
Ir’acOrpofated.

MR. HENRY: How long have you
worked for that employer? |

MS. - Itfl be 10 years on
-February 79, |

JUDGE CAMPBELL: - in what capacity?

MS. } ) 've been a secretary and

. an office manager both, there. '
JUDGE CAMPBELL: _ . Thank you.'
MR. HENRY: ' | -You've filed ah application
| for a woik refated injury of Septeriiber 1, 2010, is that -

correct?

MS. - | " Yes.

MR. HENRY: _ The injury involves your
right upper extremity, is that correct?

MS,” ) Yes,

26
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1 |IMR. HENRY: Prior to September 1,
2 2010, had you ever sustained any injuries or undergone any
3 treafﬁ;nt for your right upper extfemity?
4|lms.! | No.
51IMR. HENRY: Had you év‘er had any
6l iﬁjuries to your right wrist prior to September 1, 201 O‘?
7 [iMs. . o Yes.
8 || MR. HENRY: ' Can you identify when you
9l sustainied ah injury inveolving your right wiist and the
10 " circumstances surounding it? |
11 Ms'.'_,{ S . ‘ : In 2000, | guess i was
12 | 2600, [ had fallen down my stdirs at my houss a@ hiad hit |
| 13 . TRy wiist on the wall.
14 {IMR. HENRY: What type of injury did you
15 : sustain, if any, as a result of that fall? _ |
16{|MS. " « , | | believe it was just a
17l . sprain.
18 ||MR. HENRY: , Did you reéquire any
19 medical freatment?
20|{MS." . 1 did ga fo the emergency
| : 21 | roorn; they did put just an ace bandage and a metal brace on
22. it..
23 || MR. HENRY: . Howlong, fatall, were
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you off work following that accident? ' JAN 20 201;.

MS. | _ : I wéén’t.

MR. HENRY: In terms of yoﬁr recovery
from that accident, did your syr-nptoms persist or resolve?

MS. _ ' No, they cleared up and | |
didn’t have any more trouble out of my wrist at all.

MR. HENRY: o Had you ever had any |
injuries to your right shoulder, fo the best of your
recollaction, pricr 16 September 21, 20107

MS. T ' Not to my knowledge. -

MR. HENRY: . . Iy whaé capacity were you
efn p'to'yed oh September 1, 2010; what was yout job?

MS. _ .. Supiport staff. |

MR. HENRY: ._ Would you just brigfly
describe what your activities were s a support staff?

MS. P, _ ) As a support staff, | do
ée{:rétariél duty and also support the other staff that's in the
office on an)}t’hing that they're needing thien.

MR. HENRY: Ini terivs of yaur job tille,
wasitasa supfxort staff or secretary, if you can recali?

MS. | Support staff.

MR. HENRY: : What time, approximately,
did you start work on September 1, 2010?

. 28
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MS. b 8:30 a.m.
MR. HE_NRY: Is that your usual starting
time?
MS.t Yes.
MR. HENRY: And just so the record is

clear, can you identify the office at which you're working; .
- where is it located?
MS. } _ I Roriceverte, West
| Virginia.

MR. HENRY: . And abotit tiow long have
you worked at that particular office?

MS. | Thrée and a half yedrs.

MR: HENRY: _ What activities were you
performiing on September 1, 20107

MS.’ | was doing my secretdrial
suppait staff duties of‘s;.tpporﬁng the other staff in the office,
answering the phoie and my typical duties.

MR. HENRY: What happened thdt day?

MS.1 That day,
came in o pick up a box of iterﬁs that was left for her by one
of our other staff that had quit; she was moving back to
North Carolina and she had left a box of her items there in

the office, and | had showed her where they were and & was

29
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AN

a'rather farge box so she askéd me if | could help her to lift

the box, if [ could help her fift it off the floor, she could carry  ~

it, so that's what ! did.

Cdn you recall the

individual who was leaving employment and left the box

MS.'

MR, HENRY:

MS. 1

MR. HENRY:

MS.

MR. HENRY:

MS. 1

MR. HENRY:

there; what -was her name, if you can recali?

Lindsey ”

Where was the box
focated?

it was in my front ofﬁt':e..
just across from where my desk is.

What lS Ms. F
job title or otcupation?

. She's a Respite 1 wiarker,
contract worker. We have the fitle 19 waivers dlierits.
. Can you dés‘cﬁbe the size
of the box apprbximate'ly?

[t was rather large,
pmbably if you stood it up to its end, it might come up to my
chest.

That would perhaps be

two and a haif or 3 feet tall if one would estimate it?

30
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. W3 4,
MS. ®. _ Probably more of, yeah, at
least three feet tall and probably a foot and half wide, two
foot. _
MR. HENRY": | Was it a cardboard box?
MS.. : ltwas a card _b‘oa rd box.
MR. HENRY: | Was it sturdy or fimsy?
Ms. _ ' It was flimsy because it
was not sealed.
MR. HENRY: : What was i the‘ box?
MS. . It was Elisa’s r‘nats_;rnity
| clothes that Lindsey was returning back to her. |
MR. HENRY; | | Can you recall the extent
"t which the box was full? In other words, was thér'e a litfle
bit of clothinig or a lot of ci(')ihi.ng' in the box?
MS. ‘ | It was over packed. it was
very full. |
MR. HENRY:  Now if | understood yau,
yout indicéted that Elisa Robinette asked for your help, is that
correct? |
MS. T  Yesshedid |
MR. HENRY: What did she specifically
- say to you?
MS. | She just asked me if |

3l
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could help her lift the box up off the floor so that she coui#w 20 201
cary it to her van.
MR. HENRY: | __ . Where were you when she
asked you to do t-hat?
MS. | ' | was at my desk.
MR. HENRY: What did, or how did you
| ‘re_spo-nd? .

MS, | | | toid her, yes { would
bec_:‘au'sé it's support staff, that's miy duty, |
MR.HENRY: What happened after that?
MS. o o " When tbent down fo it

the box, to help Her lift the box, | lost had my grip oh it
betause it wasn't propeity closed, to where and when | lost
my g“ri;?, | f’e_u backwards and ﬁie‘d to catch myself with my
aimit like you riormafly woild do. -
MR, HENRY: ' Did you actually have your
- hands under the box‘?_ .
MS. ) : ) "Yes. _
MR. HENRY: Were you able to get an
' aﬁprgciation in terms of the weight of the box?
MS. } ' it was rather heavy. |
wotild say it probably eéasily weighed over, I'd say 25
pounds. - |



Claim No.A310-002317 11 Jay 20 Zﬁt;

1 |l MR. HENRY: I'believe you indicated you
2 | lost your batance, is that correct? e
3i(MS. P - Yes, 1 did.
4 || MR. HENRY: ; What happened after that?
5| MS. - When 1 lost my balance, I.
8 fell backwards and when | fell backwards | tried 1o catch .
7 myself with my arm as | flung it backwards and fell on iny
8 | butt.
9||MR. HENRY: | | Did your arn come in

10 contact with the floor? - |

11{|M8.1 ' | Yes it did.

12 || MR. HENRY: How rouch force or

13 _ exartion did you come in contact with thé fioor?

14(IMS. : oum
15 {{ MR. HENRY: : In otheér words, did you just
18] kird of ease back or did you fall abruptly on to i?
g7 [IMs0) - ' : No, | el pretty hard.

18 |[|MR. HENRY: - : ' Wiiat happéned after that?

fg||Ms. e - After that, | went back to

20 help her lift the box up so she could carry it out and‘ helped

21 h_er walk out to her vehicle, by opening the doors as she

22 caried the box out.
23 [{MR. HENRY: ‘ ~ After you lost your balance

AR 80 PR o~
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and fell, did you have any symptoms? ‘

MS. B ' [t was a little painful at first
but as the afterncon prog;ressed, it. got to where | couldn’t
type; | couldn’t even hold a ;Jencil. My wrist and arm had
swollen all the way to my elbow.

MR. HENRY: if | understood you
correctly, after yo-u fell, you uitimately helped her lift the box
up, is that cormract?

|Ms.7 . Yés, | did go back and
help her to lift _that to finish ' what we had started. -

MR. HENRY | Did she then procesd to
carry ;c'he box out? | |

MS. : Yes she did.

MR. HENRY: - | And you indicated, if 1
ur_iderstood you mfrét-:ﬂy, that you resu'rﬁed your activities,

- yaur work activities, is that correct?”

MS. - | " Yes, o the best that [

| | couid. |

MR HENRY: - As the day progressed,
how did your symptoms change? |

MS. They got much worse, to
wl;ere | co:uld nét even hold a pendll, | couldn't answer the
phornie because | couldn't lift it with my wrist; 1 couldn’t type

34
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on the computef which is part of my job duty.

MR. HENRY: ' B What did the pain feel
like?

MS. | : It was very éxcruciating. t
hurt really bad and | wasn’t sure what happened. 1 just knew
| hurt it.

MR. HENRY: Where was the pain
located?

MS. | | ftwas in my wrigt and it
wauld radiate up my arm.

MR. HENRY: ' Did it go into your
shoulder? |

MS, 1 | hoticed more, | did have
sorne pain with my shoulder but | ndticed more in my wrist at
that time. |

MR. HENRY: As you, as your symploms
progressed did you have any conversations with d@nyone at
work about what you were experiencing? Did you talk fo a
coworker, a. supervisor, or anyone of that nature?

MS. | | Ldid. | went to my
supervisor, because | had to filt out an incident report form
and give it to her because she had to sign off on it so | could
send it to our regional office.

AN 20 294
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MR. HENRY: Who is your supervisor?

MS. V The supervisor at the time

- was C

MR. HENRY: : . | Did you complete your
shift on September 1, 20107

MS. M o Yes | did.

MR. HENRY: ' ~ How were you feeling at
the end of the day?

MS.h - * in‘alot of pain. { had
calied and scheduled a doctor’s-appointment fo be chiecked
out so | could find out what was, what | did to tﬁy wrist,

MR. HENRY: - - Did you sesk edical |
treatmerit after work? -

MS.t — = Yes i did.

MR. HENRY: . Where did you go?

MS. ! Robert C. Byrd Clinic.

MR HENRY: What kind of evaluation
did you receive there; what did they do for you?

MS, h=" They took x-rays and

| .examined my wrist and my shoulder; checking movementsr
to see if | could move it or what limitations | had with it.

MR. HENRY: _ © And you were later
refeired to a Dr. Joe Pack, is that correct? |

36
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MS. B 7 - ‘ They made that referral
that same day.

MR. HENRY: " He treated you for a period
of time, is that correct?

MS. | -~ Yes.

MR. HENRY: : | Are you still seeing him at
this point?

MS. § ‘ _ No. I'm on an ope; ifl
need to see him, a‘ll | have to do is calt if | have ary more

 miajor problems.

MR. HENRY: Have you had physical-

| | _ therapy? _ '

MS, | - Yes.

MR. HENRY': Where was that dong? _

MS.1 | don't recalt the name of
the pldce. |

MR. HENR'Y: Thisre are some tiotes
from Holly Katchuk.

MS. _ : She owns the physical
therapy.

JUDGE CAMPBELL: - You want to spell that for
the transcriptionist, Mr. Henry?

MR. HENRY: 1 will try, Your Hanor.

37
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JUDGE CAMPBELL: Oh, 1 thought you were a

reading someﬂwiné.

MR. HENRY: - Her ;c-_}t;s are handwritten
and | _think we had an indicaﬁon in terms; i’m sorry, here it is:
K-A-T-C-H-U-K. |

JUDGE CAMPBELL: | Thankyou.

MR. HENRY: . : You're welcome. ifs'my
understanding you were off work for a period of fime
following the accident, is that correct?

MS. § ' | Yes.

MR.HENRY: - o | beliove the fecord
reflécts that you weré off from apbroximat'ely‘ Séptembier 2,
2010 unfﬂ_'September‘ 20, 2010; does thét sounid about right

| " o you? ' _

M8, b ' Yés.

MR. HENRY: - ' Have you missed any -

. other work as 4 result of the injury, éither because of your -
symptoms of simply to atiénd a n;edf;ial appointment or
" physical therapy appointment? |
MS. & ' Yes.

MR. HENRY: ) Have you missed

complete days or parts of days?

MS. v Parts of days.
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¢

MR-. HENRY: . . Are yoil undergoing

o physical therapy presently?

MS. T ‘ No.

MR. HENRY: Have you had any new
Enjufie‘s involving your right upper extremity since September

' 1; 2010, such as a slip, tip and fal'[, avtomobiie accident or
anything of that _nature?.

MS. ¢ n ¥ No.

MR. HENRY: o _ | dor't ‘ha\'('e anything else, |

-thaiik you. Marion? .

MR. RAY: | | have a just afew
qusstions ahd out of an abundance of caution, let me a-\sk
first, if | may, Your Honor, if Regéie has seen the Empldyee

| and PhysiCéan's Report of Injury?

MR. H-ENRY; . Yes | have, thank you,
Your Honor. Thank YOul, o

MR. RAY: 'm not sure if that's psirt of

- the .recoi'd or not Your Ho#or, but out of an abundarnce 61‘
 caution, what I'd fike to do is introduce that into evidence.

MR. HENRY: | ' Marion, | believe we had
submitted it, but | certainly ha\.-re no objection if you feel the .
need to. |

MR. RAY: Well, if you've already

33

AN 34y



-3

10
11

12

13"

14
15
16
17
18
19
20
21
22
23

S AW N

¢ Claim No.A310-002317 18 ,

- 30 gy
- submitted it, | didr't see it as such, Reggie, but that.

JUDGE CAMPBELL: ' Very well, we'll submit it as
an Employer's Exhibit, given the way these records work; it
ceftainly can't hurt anything,

MR. RAY: ‘ 'Alright, Your Honor. And
Reggie, this is the Accident Injury Report, have you seen

~ that?
MR. HENRY: | believe we also
_ submitted that into evidence as well Marion.
MR, RAY: o - Okay.
MR. HENRY: ' | appreciate you aflowing
e to review it anhd to confifm that we did submit. Thank
you. —

v.-JUDGE CAMPBELL: Do you wish {o indude that
as an exhibit?

MR. RAY: - . Yes, Your Honor, | do.

| JUDGE CAMPBELL; Very well. “That will be
Numbe‘r Two.

MR. RAY _ Alright. Finally Your
Honor, | believe that the denial of this claim was based in
paft on thé Employer First Report of Injury, dated 97/1/2010.
Reggie. |

MR. HENRY: - : Thank_ you.

40
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MR. RAY: And let me apélogize for
doing it in this manner, but when there’s an expedited
hearing, there’s just not always time to send it and make
sure that sverybody has a copy, so f apologize, Reggie.

MR. HENRY: No, that's fine; [ have a
copy of that as well, thank you.

JUDGE CAMPBELL: And you wish ta include
that as Numiber Three?

MR. RAY: Yes, Your Honor. That
should be my final exhibit today. -

JUDGE CAMPBELL: : Thank yoi. Do you have
questions? |

MR.RAY: Yes, Your Hondr, { da. |
guess my first question would be this; as Furiderstand it, you
say that the injury happened as you were picking up a box of
—matemity clothes, is that correct?

MS. ! Not when | was picking it
up but when | fell, when 1 lost my grip on it

MR.RAY: | Okay, you were picking up
a box of maternity clothes, lost your grip on this box of
maternity cléthes and feli?

MS. 1 ' Yes.

MR. RAY: Alright, now where did this

41
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It

" happen?

MS. B
MR. RAY:

MS.

MR. RAY:
MS. P -

L  In the office where | work.

Now, earlier | heard you
say, | believ;e, that the injury happened in the oﬁice in front
of, or across from yc;ur desk? Am ! mistaken, did i hot hear
that?

The materhity clothes, the
box of maternity clothés Was in the samie office, iri the same
Fo0Mm as | was in.

| Okay'.

It was just like riy desk is

' on the fight side of the foorh afid the bax was over by the

MR. RAY:

MS."

MR. RAY:

MS. t
MR. RAY:
MS. ?
MR. RAY:

M3.] e

witiddw ofi the left side of thé room.
- Was it carpeted, was it
tiled? _
It's caipeted.
Carpetgd . Was there any
water on the fioor?
No.
Did yeu slip on anything? |
No.
-Did you trip on anything?”
No.
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MR. RAY: : . What happened then is
that you bent down, picked up the box of maternity c!othg§,‘;- _
Ioét your batance and fell backwards, is that fair to say?

MS. » | \; | 1 jost my grip on the box
hecause it was flimsy and when | lost my grip, | fell.

MR. RAY: Qkay, now the fact that
you menﬁonéd several times that the box of matemnity

*  clothes was flimsy; was that the employéfs fault in sdme

mahnet, afe you alleging that?

MS. ( ,  No.

MR. RAY: : - So you're not alleging
thiit? |

Ms.©  f - { dont know how to
answier ﬂ’l"i":l_t one,

JUDGE CAMPBELL: Would you mirid repeating
that question?

MR. RAY: Yes, Your Honot. I'm

asking you; this box that you repeatedly have said, this box
of matemity clothes that you satd was ﬂimsy:r I'm asking you
is the fact that if the box was flimsy, is that some how the
fault of the Employer?
JUDGE CAMPBELL: Do you understand the

guestion, ma’am?
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MS. b - I'do,
JUDGE CAMPBELL: ' You do, or do not?
MS. i - Can | spedk with my
atforney?
MR, RAY: ' B Well, I've got a question

and !'d like for you to énswer the question for just to give me
an answer and then if Ehere’s s;)mething that Mr. Henry
warits fo address to you abouit my question, he can do so |

| thifik, on rebutial. ‘

JUDGE CAMPBELL: - Totell you the truth,
ma'dim, it's not really a trick question, | doni't think the case is
going to turn on how you snswer this pafﬁct;!‘ar hués’ti_oﬁ; ‘
don't be NEervous. | _

MR. RAY: | Aliight, let me withidraw
the question for now, Your Honor.

MS.h_... ... Fléas_e.

MR. RAY: Gkay. Did the Employer
cause thre box fo be brought info the office?

MS. R | - Are you _rnear;in'g, Lindsey

the other person that v;rorked in the office?

MR. RAY: Alright, let me do it this

‘ way;-how did the box get in the office?

MS. ' Lindsey delivered ii to the
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office fo be returned.
MR. RAY: Okay, Lindsey brought
matemity clothes into the office?
MS., _... " Yes.
MR. RAY: 7 Okay, now your job is as a
| secretary and to assist from time {o i mé other staff, is that
correct?

MS. L . Yes.

MR. RAY: N Alrighit. Now is there

somethiing in your job description that tels you that you are
o pick up boxes of maternity clothes? |
MS. kA ' - Maybe fiot specifically
_ materrity :clo‘thes, hut fny jab _descriptioﬁ is “other duties as
assigried’ and that goes with pic_king up any boxg‘é to help
support staff or helpin-'g move desks of c;hairs or anything
- that.an.c;the‘r staff needs support with.

MR. RAY: ' . So, hypc;tl'leﬁcally, ifa
couch néa been biought to the office and somedrie warited
you fo help them take their personal private couch to their
personal ﬁrivate vehicle and put it in there, you believe that
that's your respg‘nsibilit}f?

MR, HENRY: ~ Please note my objection.

1 mean, that's a totél!y different fact pattem. | mean, here we



o) & o~

10
11
12

13

14

15
16
17
18
19
20
21

22

23

m» A BN

MR. RAY:
MS..
MR. RAY:
MS.”

MR. RAY:

MS.

MR. RAY:

46

Claim No.A310-002317 | 24 JdiN3g, -

ha\}e, we believe that there is matemity clothing that she’s
aisiging a co~worker as opposed oa private, as opposed to
private property that's apparently is supposedly at the
employers’ place of operation and an individual asking her

then to assist in moving it.

JUDGE CAMPBELL: - | Alright, | understand the

- point you're frying fo make. | think, if | understand the point

of your question, it i'é, does the Clai_mant perceive a limit fo
t’ﬁis— particular mandate of her job?

That is corfeét, Your
Honor.

* Which méains?

Whict medns, is, at what
point in fime do you think that you r;o longer are required fo
help or assist fndividuals that are other staff?

. . | would say none, betause
1 help all of the staff all the time.

Okay, riow the matemiity
clothes that were being returned were not going 1o be used
by the ofﬁcé,. were they?

- They were going to be

reused by Elisa, she is expecﬁhg again.

Okay, she’s expecting. So
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in her private capacity as an individual, personal capacity,

she got pregnant and now she wants maternity clothes?

MS. | No, they were hers o
begin with.

MR. RAY: They were hers to begin
with, but the fact that she néeds, wants, her maternity
clothes retumned has.

MS. No, they were being
retiimed because Lindsey had already delivered hier baby
arid she was moving to South Carolina, so she was just
returming thém back to LindSey. She did not, or fo Elisg, she
did mot know that Elisa was eXpectinQ again.

MR. RAY: At what point in time did
the clothes being returned becone the responsibility of the
Employer; from your perspective?

JUDGE CAMPBELL: ‘ Fm not sure I understand
that question, Mr. Ray? You want to take another shot at it?

MR. RAY: Sure, Il do it again. What
we have here is an individual who brings or refums 1 an
employee, that employee’s personal clothing, is that comrect?

MS. | Yes.

MR. RAY: Alright. Now, the fa& that

site then takes that personal clothing and wanis fo have it
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placed in her vehicle has ncthing fo do with her job does it?

With her job?

Her job, Elisa . Jis
that her name?'

Right.

Elisa . _ ,thefact
that she wants to take her personal clothes out to hier

persanial veh icle has nothing to do with her job

. responsibiliies, does it?

Not hers, no.
QOkay. And s6 wheri you

were gssisting her as you puf it, fo lift the box of clothes to

rétuim to her pérsonal car, again, that has nothing to do with

eifher your employmerit or her employmient, does i?

They were at the offics, it
wouldn't matter what it was. We as suppiort staff support i
any m;anner, even if it is a personal item or if i’'s a pack of
p‘af:er, it doesn’t matter. '

Okay, then géing back fo

_what the Judge said earlier, that you perceive there to be no

limité and on what your responsibilities aré in terms of

‘helping individuals with their personal, I'd say obligations but

there are no obligations here; with their personal fuﬁctions?

48
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MS. h No.
MR. RAY: . Alright, then | go back to

my questions then; your position is that this is the same as if
this had been a couch. You still would have been
resbonsible for pjcking,— helping to pick up the couch and
take it out to her personal car?

MS.L . ' If it was in the office.

MR, RAY: Now again, as|

undérstand it, your primary responsibility is as a secretary, is

that correct?

MS.T " I'in a support staff
secretary. |

MR. RAY: | Alright.

MS. ¥ ) ! zﬁn a secretary but in our

office we are classified ag support staff; we are not called

secretaries. |
MR. RAY: - Alright, let's go back one

more time here and thien try to ﬁgﬁre t:;ut what it is that you

do in the officé. Do you type?

MS. M~ ' Yes.

MR. RAY: Okay, you answeér the
phone? |

MS." , Yes.




10
11
12
13
14
15
16
17
18
19
20
21
)
23

| MR, RAY:

MS.t

MR. RAY:

J|MS. 1

MR. RAY:
MS. !

MR. RAY:

MS. |

MR, RAY:
MS.

MR. RAY:

MS. T

50

Claim No.A310-002317 28

. ;-
J
| W20 g
Okay, is that what you do
the vast majority of the day? o s
And support the other staff

members in the office.
Answer Iy question; is
that what you do for the nﬂajOrity'af the day?
No.
Okay, what do you do for
thé majority of the day? _
| The majority of the day,
I'riv supporting the other staff that's in the office.
| Thét’s_the vague, $o can
you be a little more descriptive as oﬁpéSéd fo just saying, i
aﬁ\ helping the rest of the staff. What do you do in
particuia:r?
I help the iest of the staif

with any computér issues 1he‘y have, any copier issués they

. have.

I'm listening to you.

Okay.

So comptiters, you help
them with the computers? | ‘

Yes.
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1 {|MR. RAY: o Fixing the computer? |
Z || MS. A e ‘ o Yes.
3| MR. RAY: ' * Okay and copiers; ﬁxing'
4 the ¢opier?
5{MS. Yes.
6 || MR. RAY: Okay, do you go outside
7 | and 'm not frying to be flippant when i ask you this, do you
8 - go ou';gside and sweep the sidewalk? |
gliMS. 8 : ’ No.
10 || MR. RAY: ' ‘ Do you- shovel snow?
11 [IMS. R - ~ No.
12 MR. RAY: : _ | Do you move equipment‘?
13 (| MS. ¥ Yes.
14 || MR. RAY: | Alright. Now bérhaps we'll
15. get s‘omé\:uhe're. If you mave equipment, whaf jdind of
16 equipment &o you _mo‘;fe? | _
17 || S, D | . We move filing cabinets,
18 desks, chairs; any office equipment, any thing that's in the
19 building.
20 i MR. RAY: Does all of that then
21 belong to the Employey? ‘
22 {IMS. t ' No.
23 MR. RAY: ) : Okay.
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There are personal items
there as well.

And you go around moving
the personal property?

When !’ﬁ asked fo assist
them to move items, yes:

And now did you know
what was in the box? |

| Not right off, no.

When did....

(unin) gués‘s at what it was
whien we lifted the box, that's when she told me what was
being retumed. .

Now, Ms. - ., Elisa

is that her name?

Yes.

QOkay, now tall is shie?

Around my height, 53",
54",

Okay and it took two. of
you fo lift a box that weighed approximately 25 pounds, or to
get it off the ground, is that correct?

| was estimating 25
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pounds, ves.

Okay, that's what you said. _

Yes, it was very heavy; it
was, whien you're lifting it up off the floor.

Okay. Bui once. you got
the biox, the two of you, that you, plural you, once the two of
you got the box up off the floor, she could carry that by
herself?

Not easily, no.

Not easily, okay. Did you
feel the need to assist her?

Shie told rtie notto. She
sdid shie had it, she was fine.

Okay, now when you were
bending down to pick up this box that was on the ground, .
and you said you didn't slip and you didr't trip on anything, |
did you bend over gs if you were fouching your toes or did
you squat down to try to lift it up?

| was squatted.

Qkay and did you get the
box all the way up, before you feli?

No.

Okay, so you weren't even
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at a, at your natural height of 53", 547

No, { was still squatted

So you just, okay. Butyou

dom’t think you rolle& back, you think you actually fell and

placed youf right hand behind you to catch yoursél as ybu

" tirite, t won't ask that question. Now you say that you, other .

| did ot rol, { fell.

Okay. At what point in

than, | guess it was in 2000, you sprainéd your wrist, is that

MS.
when | fell backwards.
MR. RAY:
were roi{ing?
Ms.P L.
MR. RAY:
cosrect?
MS.
MR. RAY:
cyst develop as a result of that?
MS.p -
QR. RAY:
‘ganglion cysts?
MS."
JUDGE CAMPBELL :
g_ang[ion cyst is?
MS. -

that.

. Yes.

Alright, Did a gangliori

Not to my knowledge.

Have you ei;rer had

" Not to niy knowledge.

Do you know what a.

No, U've never heard of

54
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1 JUDGE CAMPBELL: Does that help clarify the
2 situation, Mr. Raf/? |
3 [IMR. RAY: Well, actually the reason
4 why | asked the question is that on page 2, | believe it is, of
5 Dr. Pack’s report; he miakes reference to a mild ganglion
.6 cyst which is chronic in naturé and so | was tiying to find out
7 here if you've hiave a ganglion. No one’s ever told you've
8 I'a":.%{:l5 that you Have a ganglion cyst? -
gjiMS. 1 No.
10 || MR. RAY: ' Did you ever have any
11 swelling where a knot appeared on your wrist? '
12]IM8." No.
{3l MR. RAY: - Okay. Butyoudid s‘ée'.[)i‘;
14 Joe Pack?
15 || MS. T Yes.
16 || MR. RAY: Alright, just for the recard
'17 ~and th‘en‘, ﬁeggi_e, you'll kKnow Where'l am. Again, I'm on
18 | page two where he éaysi “We saw her back on Octaber, o'n-'
" 10/510. Attnat time, the MRI showed a radial coltateral
20 ligament sprain with a miiql ganglion cyst which was chronic
21 in nature. The new injury was the radial collaterat ligament
22 sprain.” | think that's all | have Judge.
23 || JUDGE CAMPBELL: : Redirect?

N 20 20y

-
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MR. HENRY: Yes, just a few, Your

) B Honor. in terms of the box; when was that actually dropped
off at the Employer's property? How long had that box been
there, if you can recall? |

MS I | . | | don't know exactly how
long. But 1 know it had been there probably two weeks.

MR.HENRY: | | ‘Was the box in &
cbn'spi{;,uous iocation? In other words, somecne going _
thrb‘ugh your office, would .it Vb'e: readily dapparént that, yeé,
there’s a box sitting over there?

MS. | Yes.

MR, HENRY: e . Had your- supervisor come
inte your office over the périad of time that the box wais
present in the comer of your office?

MS ! | ' Yes.

MR. HENRY: | And just so thé record is
clear, was it a dient of thé agency who dropp‘ed offthe bgx?

MS. | No, it was one of our staff.

MR. HENRY: }n terms of other personal
items, 1 believ-e you indicated that other staff members would
have such items on the prefnisés, is that correct?

MS.~ ) ' Yes.

MR. H’ENRY: ) There had been prior
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occasions, if | understood you correctly, where you wouid
assigtjhc}se individuals in meving, not only the property of
the entity but also personal items of employess, is that
correct“?

MS. h | Yes.

MR. HENRY: . | Had, to the best of your
knowledge, had there- ever Béen any instances where YOUr .
supervisor eithér had bhserv'ea you engagirig in such acivity
or participating in such activity with you? |

MS. & o - _ Yes.

MR. HENRY: . Were you ever advised
f-hat erigaging in such acﬁv’sti(, specffically the movement of
personal items for a co-wotker, was something you should

. . hot do? |

MS. - - No.

MR. HENRY:' . You're contiﬁﬁing to work
for this same employer, is that corfect?

MS. - Yes.

MR HENRY: ’ ' - Thank you, | don't have
anything eise.

JUDGE CAMPBELL: | Further?

MR, éAY: Do you remember which
staff member. Yes, Your Honor. Do you remember which

57
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staff mermber dropped off the box? JAN 2 f 20}1
MS.* : o Lindsey
MR. RAY: | Was Lindser' ™~ your
supervisor?
MS. No.
MR. RAY: Was, and | apologize if-
you've answered this, was Ms. your supervisor?
MS. ] | No.
MR. RAY- | Finally, did you follow Ms,
out to her vehicie or did ydu just stop at the door
after you'd opened the door? ‘ |
MS.C | 1 stopped 2t the door, after
_ I'd opened the doir.
MR. RAY: Okay. Thank you.
JUDGE CAMPBELL: B Estl have; a‘couple of
: quésﬁons in my own mind. Now this F i a&y whem
you were helping, does she routinely give you directions or
make requests of you during the course of your
émploy‘meht?
MS.t e ’ ' No. That wés the first.
JUD.GE CAMPBELL. . Firsttime? What does she
do in the office?

MS. T , She doesn’t work in the

58
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office: she works with our clients in their home, in her home.

JUDGE CAMPBELL: Well, how is she

| connected with your office, let's put it that way?

MS.? She is a contract
emmployee, meaning she has a contract with our agency to
take care of our waiver titie 19 clients in her home.

JUDGE CAMPBELL: ' Okay, now when she
asked you for assistance in riioving the hox, were there any
witnesses?

MS. B No.

JUDGE CAMPBELL: Okay. Were there any

witnesses to the incident of your falling?

MS. Elisa.

JUDGE CAMPBELL: ' QOkay, thank you.

MR. HENRY: | don't have anything else,
Yaour Heonor.

MR. RAY: - "I have nothing, Your
Honar.

JUDGE CAMPBELL: Okay, is this case ready
for argument?

MR. HENRY: Yes, | believe it is, Your
Honor.

MR. RAY: ' - Yes, Your Hornor.

53
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JUDGE CAMPBELL: Well, 'l start out by saying

it seems to me that this case is going to come down to a
question of a deviafion from the, in the courée of and
resulting from empioyment; whether it's a reasonable
deviation or not. You all can challenge that analysis
obviously in you-r argument. And I’'m not saying if it is o if it
isivt, but .th:'at, from a legal point of view, seems to me to be
where this is headed. Mr. Henry, whaf's your thought on the

matter?

MR. HENRY: . i Your Honor, | would agree

with your analysis fhat; that is the sélling issue in this claim.
We do have facts that { think, that mifigate to eé;ablishi‘ng

that this iri féct a vork related injury which ocsurted in the
course of and resulting from employment. There's no
question that she was in the course of her eriiployment. She
was at work, she was performing a job-related funciion when
an individual whio is also employed by fhis organization, -
requested her assistance. To the extent that would one
characterize her assistance of this individual as a deviation,

it certainly is a reasonable deviation in teﬁns of what she

was doing and the assistance ihat she was providing to a co-.
worker, You have a box of clothing that was onthe .

employer's premises, according to Ms. . mony, -

6@
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1 had been there for quite some time. 1t was cleary obvious to
2 | the Employer; the Employer had either acqgiesced, if not
3 ' ~ outright permitted employees to assi_st one ahother in‘
4 performing such activities. Ms. h._._.. . an-controverted
5 testimony establishes that she had, in fact, assisted other
6 employees on prior occasions in moving personal items. In
7 this c;ase, Your Honor, the employer cléarly gains a benefit
8§ from having employer/employees who work coltaboratively |
é and coopeiatively with one driother rather than risking
101 acrichony by déclini_ng a reas_‘cjnable fequest for assistance in
11 o performing activities. The Employer cleaily has &
12 awareness of these activities, hés; ¢onsented, overtly or
13 - implicily, to their oor‘tﬁnuancei and we believe, Ycﬁr Horior,
14 when one looks af the context in which thé injury occu-rre'd, .
15 | there’s.cert'aiﬁiy no dispute iﬁ terms of the facts themselves,
16 concerning the mechanism of the injury. We beli;::ve, Your
17 ' ' Honor, that when one considers the totality of the
18] circumstances, they certainly put this claim within the context
19 - of finding that the fnjury occurred not only in the course of,
20 but in fact resuited from her employment, and we would,
21 therefore, ask that you issue an Order holding the claim
22 compensable, |
23 || JUDGE CAMPBELL: | Mr. Ray.
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Your Honoer, if's the
Empioyer’s positian and | think here, actually correct
pasition, fhat this was not an in_jury that resulted fromorin
the course of the Claimant's employment. What you have
hiere is an individual, not her supervisor, who, according to

her testimany, requested that she perform not a job function

" butthat she help her in a personal activity, which was to litt a

box of persanal ftems, again, rione of it being work related.

it was not the Employer's property, it was not broughit to the
Emgployer’s office at tﬁe requést of the Employer, and it
certainly was not a be;xéflt fo the Employer to have an .
employee’s maternity élothes sitfing 'al'vo'und' or brought to the
office. That's cléarly without the scope of-tl"re Employer's |
business. We doir't have this raising io the level 01."
horseplay, and | really don't mean to stig‘ge‘st that, Your

Fonhor, but what we do have is again, two individuals

“involved and engaged in a personal activity thatis riot of

_ berefit to the Ermployer. Again, what we have here is riot

shelving, - not coﬁtputer, we don't have computér paper, we
dont hidve anythirig that is refated to the Ermployer being
performed or handled by the Claimant. What we do have is
the Claimant, and I'm not faulting her for trying to be a good

friend or for trying to even be helpful, but it certainly was not
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within the scope of her duties, it was certainly not within the

scope of her responsibilities. She is thereto among cther

things, type, woik on computers, and in the exhibits that you

have there, you'll find that the Employers have described her

job responsibilities as being those of derical and secrétarial

in the nature and having nothing to do with this assisting

folks by doing whatever they ask; whether it's personal or

whether it's related and simply because they asked, say, ‘ob,

well it's work related and | need to do it.’ Finally, tHe question

arises as to whether the Employei' somehow acquiesced in -

allowing the Claimant to 'pick u‘p'this box, this 25 pound.box

being lifted between two adult women, that the one can lift

and carry by herself and actually says she needs no

assistance with carrying, but it’s been described s a tieavy

box. Butwhat wé don't have is the Employér requesting it;

we don't have the Employer being there to supervise this;

. we have no Eriployer involvement whatsoever other than

the fact that thé Claimant is the Employer's employee.

That's what | would say at this Hime, Your Honor.

h.
JUDGE CAMPBELL:
submit?
MR. RAY:
submit.

Is the Employer ready to

The Empioyer is ready to

63
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JUDGE CAMPBELL: - Claimant -ready tb submit
Mr, Hénry?

MR. HENRY: Yes, Your Honor.

JUDGE CAMPBELL.: Very well, the Claim shail

MR. HENRY:
MR. RAY:

MCC:&IS

be submitted. Thank you for your help,
Thank you, Your Honor.

Thaik you, Your Honor,

64
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Vendor Name: SALGEAT 'S URT SEFPIRT Ats SERVICES, /L. .
Representative: _ /570 'PM?LSCJA/

Signature: %_-}:7/’7 Zz;_é.

Date: @ %é//'/
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INS11010
COST PROPOSAL

-Transcribing Hearings from Digital Voice Files

Transcribing Hearing from Cassette Tapes

Transcribing Telephone Dictation

TOTAL

Award will be based upon the total cost.

Attachment C

$././6 _ PERPG.

$/,/6 _ PERPG.

$3.59 PERPG.

$ 5.9/
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Vendor Name: %&EMS COURT @EP%WM f)EKV/EESI /;VC,
- Representati\%gﬁﬁ 7= /7//' = Z_jé/(/

Signature:

Date:

(5,15
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RFQ No. ZAS //01 0

STATE OF WEST VIRGINIA
Purchasing Division

PURCHASING AFFIDAVIT

West Virginia Code §5A-3-10a states: No confract or renewal of any contract may be awarded by the state or any of its
political subdivisions to any vendor or prospective vendor when the vendor or prospective vendor or a related party to the
vendor or prospective vendor is a debtor and the debt owed is an amount greater than one thousand dollars in the
aggregate.

DEFINITIONS:

“Debf” means any assessment, premium, penalty, fine, tax or other amount of money owed to the state or any of its
political subdivisions because of a judgment, fine, permit violation, license assessment, defaulted workers’ compensation
premium, penalty or other assessment presently delinquent or due and required to be paid to the state or any of its
political subdivisions, including any interest or additional penaities accrued thereon.

“Debtor” means any individual, corporation, partnership, association, limited lability company or any other form or
business association owing a debt to the state or any of its political subdivisions. “Political subdivision” means any county
commission; municipality; county board of education; any instrumentality established by a county or murnicipality; any
separate corporation or instrumentality established by one or more counties or municipalities, as permitted by law; or any
public body charged by law with the performance of a government function or whose jurisdiction is coextensive with one
or more counties or municipalities. “Related party” means a party, whether an individual, corporation, partnership,
association, limited liability company or any other form or business association or other entity whatsoever, related to any
vendor by blood, marriage, ownership or contract through which the party has a relationship of ownership or other interest
with the vendor so that the party will actually or by effect receive or control a portion of the benefit, profit or other
consideration from performance of a vendor contract with the party receiving an amount that meets or exceed five percent
of the iotal contract amount.

EXCEPTION: The prohibition of this section does not apply where a vendor has contested any tax administered pursuant
to chapter eleven of this code, workers’ compensation premium, permit fee or environmental fee or assessment and the
matter has not become final or where the vendor has entered into a payment plan or agreement and the vendor is not in
default of any of the provisions of such plan or agreement.

Under penalty of law for false swearing (West Virginia Code §61-5-3), it is hereby certified that the vendor affirms and
acknowledges the information in this affidavit and is in compliance with the requirements as stated.

WITNESS THE FOLLOWING SIGNATURE

Vendor's Name: SSgLGENT 'S _Couky RERIPT M SERVICE <, A
- Authorized Signature: %—7‘—) /‘f i—l Date: 5/ /?///
State of {2 nnS ( Qo

County of CQJW\‘O e UL , to-wit:

Taken, subscribed, and sworn {o before me thislﬁo\day of\/W\ﬂVLD‘/\- 201\
My Commission expires M 00 Olq .20 l??

AFFIX SEAL HERE = - NOTARY PUBU&&XMW

NMRIAL SEAL
STACEY L. AMTCHELL, Notary Pubiic
Johnstown, Cambria County, PA
My Commission Expires Nov. 29, 2013

Purchasing Affidavit (Revised 12/15/09)
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Rev. 09/08

State of West Virginia
VENDOR PREFERENCE CERTIFICATE

Certification and application* is hereby made for Preference in accordance with West Virginia Code, §5A-3-37. (Does notapp lyto
construction contracts). West Virginia Code, §5A-3-37, provides an opportunity for qualifying vendors to request (at the time of bid)
preference-for their residency status. Such preference is an evaluation method only and will be applied only to the cost bid in
accordance with the West Virginia Code. This certificate for application is to be used to request such preference. The Purchasing
Division will make the determination of the Resident Vendor Preference, if applicable.

1 , Application is made for 2.5% resident vendor preference for the reason checked:

AM Bidder is an individual resident vendor and has resided continuously in West Virginia for four (4) years immediately preced-
ing the date of this certification; or, _

M Bidder is a partnership, association or corporation resident vendor and has maintained its headquarters or principal place of
business continuously in West Virginia for four (4) years immediately preceding the date of this certification; or 80% of the
ownership interest of Bidder is held by another individual, partnership, association or corporation resident vendor who has
maintained its headquarters or principal place of business continuously in West Virginia for four (4) years immediately
preceding the date of this certification; of, '

Bidder is a nonresident vendor which has an affiliate or subsidiary which employs a minimum of one hundred state residents
and which has maintained its headquarters or principal place of business within West Virginia continuously for the four (4)
years immediately preceding the date of this certification; or,

2. Application is made for 2.5% resident vendor preference for the reason checked:

/{M Bidder is a resident vendor who certifies that, during the life of the contract, on average at least 75% of the employees
working on the project being bid are residents of West Virginia who have resided in the state continuously for the two years
immediately preceding submission of this bid; or,

4

Application is made for 2.5% resident vendor preference for the reason checked:

Bidder is a nonresident vendor employing a minimum of one hundred state residents or is a nonresident vendor with an
affiliate or subsidiary which maintains its headquarters or principal place of business within West Virginia employing a
minimum of one hundred state residents who certifies that, during the life of the contract, on average at least 75% of the
empioyees or Bidder's affiliate’s or subsidiary's employees are residents of West Vfirginia who have resided in the state

continuously for the two years immediately preceding suibmission of this bid; or,

4., , Application is made for 5% resident vendor preference for the reason checked:
/)/ﬁ Bidder meets either the requirement of both subdivisions (1} and (2) or subdivision (1) and (3) as stated above; or,

5. Application is made for 3.5% resident vendor preference who is a veteran for the reason checked:

/_‘&A Bidder is an individual resident vendor who is a veteran ofthe United States ammed forces, the reserves or the National Guard
and has resided in West Virginia continuously for the four years immediately preceding the date on which the bid is
submitted; or, :

Bidder is a resident vendor who is a veteran of the United States armed forces, the reserves or the National Guard, if, for
purposes of producing or distributing the commodities or completing the project whichis the subject of the vendor’s bid and
continuously over the entire term of the project, on average at least seventy-five percent of the vendor's employees are
residents of West Virginia who have resided in the state continuously for the two immediately preceding years.

Bidder understands if the Secretary of Revenue determines thata Bidder receiving preference has failed to continue to meet the
requirements for such preference, the Secretary may order the Director of Purchasing to: (a) reject the bid; o (b) assess a penally
against such Bidder in an amount not to exceed 5% of the bid amount and that such penalty will be paid to the contracting agency
or deducted from any unpaid balance on the contract or purchase order.

6. z ;, Application is made for 3.5% resident vendor preference who is a veteran for the reason checked:

By submission of this certificate, Bidder agrees to disclose any reasonably requested information to the Purchasing Division and
authorizes the Department of Revenue to disclose tothe Direcior of Purchasing appropriate information verifying that Bidder has paid
the required business taxes, provided that such information does not contain the amounts of taxes paid nor any other information
deemed by the Tax Commissioner to be confidential.

Under penalty of law for false swearing (West Virginia Code, §61-5-3), Bidder hereby certifies that this certificate is true
and accurate in all respects; and that if a contract is issued to Bidder and if anything contained within this certificate
changes during the term of the contract, Bidder will notify the purchasing Division in writing immediately.

Bidder-=SHBLENT 'S LOURT REFDETHG Signed: - el
ZFLVICES, M. e&g“ - -
Date: ‘-3/;5;%/ Titde” S Bt oF STRATEGIC FUAMMING

“Check any combination of preference consideration(s} indicated above, which you are entitied to receive.



State of West Virginia ReqUESt for
Department of Administraton  Quotation
Purchasing Division

2019 Washington Street East

Post Office Box 50130 i

Charleston, WV 25305-0130

N

HELLY MURRAY

04-558-8801

*¥429132316 814-536-8908
SARGENTS COURT REPORTING SERVI
210 MAIN STREET

INSURANCE COMMISSION

1124 SMITH STREET
CHARLESTON, WV
25305-0540 304-558-3707

JOHNSTOWN PA 15501

03/30/2011
BID GPENING DATE: 04/14/2011

P —— “---4-- ATDENDUM NO. 1 ----c--comomoao

HIS ADDENDUM IS 1ISSUED TC ADDRESS THE {QUESTIONS
ECEIVED PRIGR TO |THE QGUESTION SUBMISSION DEADLINE OF
3/15/2011.

fa B u B

[ |

'HE BID OPENING DATE I3 EXTENDED:

ROM: 03/31/4011
O : 04/14/3011

=

\0

001 ns 61-72
1

TRANSCRIPTION SERVICES

EXHIBIT 10
‘ REQUISITION NO.: INS11010
ADDENDUM ACKNOWLENGEMENT
HEREBY ACKNOWLENGE RECEIPT OF THE FOI|LOWING CHECKED

DDENDUM (S) AND HAVE MADE THE NECESSARY REVISIONS TO
Y PROPOSAL, |PLANS AND/|OR SPECIFICATION, ETC.

bl |

ADDENDUM NO. Ys:

i BEE BEVERSESIDE FOR TERIMS AND CONDITIONS

s.ew%.-p Ty A S 5302908 4/5/ 1

TITLE DRRELTOR 0~ FEIN 7
= Lyl 2L AN o 257 ‘;’7 “7"'&0 3 ADDRESS CHANGES TO BE NOTED ABOVE

WHEN RESPONDING TO RFQ, INSERT NAME AND ADDRESS IN SPACE ABOVE LABELED 'VENDOR'




State of West Virginia Request for [ rronumper=
Department of Admlmstrataon - Quotation INS11010 2
Purchasing Division _ :

2019 Washington Street East SPONDEN
Post Office Box 50130

Charleston, WV 25305-0130 - . SHELLY MURRAY
3p4-558-8801

*429132316 814-536-8908
SARGENTS COURT REPORTING SERVI
210 MAIN STREET

ITNSURANCE COMMISSION

JOHNSTOWN PA 15901 ° 1124 SMITH STREET
CHARLESTON, WV

25305-0540 304-558-3707

03/30/2011

BID OPENING DATE:

UNDERSTAND {HAT [FATILURE TC CONFIRM THE RECEIPT OF
HE ADDENDUM () MAY BE CAUSE FOR REJECTEION OF BIDS.

H H

VENDOR MUST CLEARLY UNDERSTAND THAT ANY; VERBAL

REPRESENTATION MADE CR ASSUMED TO BE MADE DURING ANY
ORAL DISCUSSIPN HELD BEIWEEN VENDOR'S REPRESENTATIVES
AND ANY STATE; PERSONNEL{ IS NOT BINDING.| ONLY THE
INFORMATION ISSUED| IN WRITING AND ADDED| TC THE
SPECIFICATIONS BY AN OFFICIAL ADDENDUM [S BINDING.

NOTE: THIS ADDENDUM ACKNOWLEDGEMENT SHOULD BE SUBMITTED
WITH THE RID. ' '

e -~ END OF| ADDENDUM NO. 1 f-------mmmemmm-

SIGNATU%\’——; M‘é: "BEVERSE: :'::'-T'%PQ‘NE53@-‘ gqaf DATE&;/f/f
Tf;‘f‘fﬁ ﬂ’;’%‘fm %& FEIN_ZS ;7?4¢a3 ADDRESS CHANGES TO BE NOTED ABOVE

WHEN RESPONDING TO RFQ, INSERT NAME AND ADDRESS [N SPACE ABOVE LABELED 'VENDOR'



INS11010
Addendum #1

_ What is the current vendor's name and address?

Answer: Globespan Transcription
. What is the current pricing for the line items?

Answer: Current contract pricing is as follows: Hearing transcripts $1.21 per
page; decisions and orders $3.71 per page.

. In regard to PROCUREMENT SPECIFICATIONS, paragraph 1c: What, if any, electronic
means is O0J currently using for transmitting dictation of orders/decisions?

Answer: DCR and wav files are uploaded to vendor's secure server at conclusion
of hearing dockets; administrative law judges’ dictated decisions are sent in wav
format

. In regard to PROCUREMENT SPECIFICATIONS, paragraph 3a: What file format are the
digitally recorded hearings? MP3? WAV? DSS? Please provide the correct format they
record in.

Answer: Hearings are recorded in DCR format

5. In regard to PROCUREMENT SPECIFICATIONS,' paragraph 3a: What is the brand
| name/model of the equipment used to make the digital recordings for hearings?

Answer: BIS Digital Court Reporter

. There may be a conflict between paragraph 1b and 3a under PROCUREMENT
SPECIFICATIONS. Are the hearings recorded on cassette tapes or are they recorded
digitally, or is there a mixture of both? Please explain.

Answer: Hearings are digitally recorded with DCR software; however, occasionally
a judge may have to use cassette tapes at an outlying venue, We anticipate
switching in the near future to all digital recordings.

. Since this is an RFQ, will award be based solely upon pricing, providing the successful
bidder completes Attachment B thereby certifying an understanding of the Mandatory
Requirements? We are asking this question as we do not see a requirement for bidders
to provide references and details on the length of time they have been performing this
type of work and the qualifications of their staff, etc...

Answer: Yes, this is an RFQ which means the contract will be awarded to the
lowest responsible bidder meeting the specifications.



© Our system provides for delivery of completed dictation {(orders/decisions) and hearing

transcripts directly to OOJ staff desktops. Will we be permitted to deliver the completed
work in this manner under this contract, in lieu of using email or a website FTP
download?

Answer: The O0J does not anticipate this would be a problem; howeVer, we are
waiting on confirmation from the Office of Technology.

. In a previous RFQ (RFQ# INS10002), it was mentioned that a new digital dictation

system was slated to be implemented in the near future. Has this been done, and, if so,
what system are you currently using?

Answer: A new system is being used for hearings. We are using BIS Digital Court
Reporter to record proceedings. Voice files can then be uploaded to the vendor in
DCR format. '

10.All of our transcription work is done within the US; do you allow outsourcing of the

transcription to workers overseas?

Answer: Yes, as fong as the work product is returned within the time frame
required by the OIC. '

11.Can bidders supply references, and, if so, how many references would suffice?

Answer: Yes buf conformity to specifications and price are the only facfors. used
in the evaluation process.

12_If references are allowed to be supplied, do you prefer a letter of recommendation or just

the contact information of the references?

Answer: We do not have a preference.



