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GENERAL TERMS & CONDITIONS
PURCHASE ORDER/CONTRACT

1. ACCEPTANCE: Seller shall be bound by this order and its terms and conditions upon receipt of this order.

2. APPLICABLE LAW: The laws of the State of West Virginia and the Legislative Rules of the Purchasing
Division shalt govern all rights and duties under the Contract, including without limitation the validity of this
Purchase Crder/Contract. -

3. NON-FUNDING: Al services performed or goods delivered under State Purchase Orders/Contracts are to be
continued for the terms of the Purchase Order/Contract, contingent upon funds being appropriated by the
Legislature or otherwise being made available. In the event funds are not appropriated or otherwise available
for these services or goods, this Purchase Order/Contract becomes void and of no effect after June 30.

4. COMPLIANCE: Seller shall comply with: all federal, state and local laws, regulations and ordinances including,
but not limited to, the prevailing wage rates of the WV Division of Labor.

8. MODIFICATIONS: This writing is the parties’ final expression of intent. No modification of this order shall be
binding unless agreed to in writing by the Buyer.

6. ASSIGNMENT: Neither this Order nor any monies due, or to become due hereunder may be assigned by the
Seller without the Buyer's consent.

7. WARBANTY: The Seller expressly warrants that the goods and/or services covered by this order will:
{a} conform to the specifications, drawings, samples or other description furnished or specified by the
Buyer; (b} be merchantable and fit for the purpose intended; and/or {c} be free from defect in material and
waorkmanship.

8. CANCELLATION: The Director of Purchasing may cancel any Purchase Order/Contract upon 30 days written
notice to the seller.

9. SHIPPING, BILLING & PRICES: ~ Prices are those stated in this order. No price increase will be accepted
without written authority from the Buyer. All goods or services shall be shipped on or before the dais
specified in this Order.

10. LATE PAYMENTS: Payments may only be made after the delivery of goods or services. Interest may be paid
on late payments in accordance with the West Virginia Code. -

11. TAXES: The State of West Virginia is exempt from federal and state taxes and will not pay or reimburse
such taxes.

12. RENEWAL: Any reference to automatic renewal is hereby deieted. The Contract may be renewed only upon
mutual wiitten agreement of the parties.

13. BANKRUPTCY: In the event the vendor/contractor files for bankruptcy protection, the Stale may deem this
contract null and void, and terminate such contract without further order.

14. HIPAA BUSINESS ASSOCIATE ADDENDUM: The West Virginia State Government HIPAA Business Associate
Addendum (BAA), approved by the Attorney General, is available online at www.state wv.us/admin/purchasefvrc/hipaa.htm
and is hereby made part of the agreement provided that the Agency meets the definition of a Cover Enfity
(45 CFR §160.103) and will be disclosing Protected Health Information (45 CFR §160.103) to the vendor.

15. CONFIDENTIALITY: The vendor agrees that he or she will not disclose to anyone, directly or indirectly, any such
personally identifiable information or other confidential information gained from the agency, unless the individual who is
the subject of the information consents to the disclosure in writing or the disclosure is made pursuant to the agency's
policies, procedures, and rules. Vendor further agrees to comply with the Confidentiality Policies and information
Security Accountability Requirements, set forth in hitp://www.state wv.us/admin/purchase/privacy/notice Confidentiality. pdf.

16. LICENSING: Vendors must be licensed and in good standing in accordance with any and all state and local laws and
requirements by any state or local agency of West Virginia, including, but not limited to, the West Virginia Secretary
of State's Office, the West Virginia Tax Department, West Virginia Insurance Commission, or any other state agency
or political subdivision. Furthermore, the vendor must provide all necessary releases to obtain information to enable the
Directar or spending unit fo verify that the vendor is licensed and in good standing with the above entities.

Rev. 12/15/09
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3 Cost Table

Cost Table

COST TABLE

% Discount below Microsoft's Estimated Retail 18.04% Yo
Price (ERP) : }

Worid Wide Fulfiillment Media ~ Cost per CD $21.00

Contact Information:

Brandt Whisenant
512-934-7981 (P)
brandt_Whisenant@deli.com




WV-96

Rev. 10/07

AGREEMENT ADDENDUM

In the event of conflict between this addendum and the agreement, this addendum shall control:

DISPUTES - Any references in the agreement to arbitration or to the jurisdiction of any court are hereby deleted. Disputes arising out of the
agreement shall be presented to the West Virginia Court of Claims.

HOLD HARMLESS - Any clause requiring the Agency to indemnify or hold harmless any party is hereby deleted in its entirety.

2.

3. GOVERNING LAW - The agreement shall be governed by the laws of the State of West Virginia. This provision replaces any references to any
other State’s governing law,

4. TAXES - Provisions in the agreement requiri‘r}g the Agency to pay taxes are deleted. As a State entity, the Agency is exempt from Federal, State,
and local taxes and will not pay taxes for any Vendor including individuals, nor will the Agency file any tax returns or reports on behalf of Vendor
or any other party.

PAYMENT - Any references to prepayment are deleted. Payment will be in arrears.

6. INTEREST - Should the agreement include a provision for interest on late payments, the Agency agrees to pay the maximum legal rate under West
Virginia law. All other references to interest or late charges are deleted.

7. RECOUPMENT - Any language in the agreement waiving the Agency's right to set-off, counterclaim, recoupment, or other defense is hereby

eleted.

8. FISCAL YEAR FUNDING - Service performed under the agreement may be continued in succeeding fiscal years for the term of the agreement,
contingent upon Tunds bemﬁ appropriated by the Legislature or otherwise being available for this service. In the event funds are not appropriated
or otherwise available for this service, the agreement shall terminate without penalty on June 30. After that date, the agreement becomes of no
effect and is null and void. However, the Agency agrees to use its best efforts to have the amounts contemplated under the agreement included
in its budget. Non-appropriation or non-funding shall not be considered an event of default.

9. STATUTE OF LIMITATION - Any clauses limiting the time in which the Agency may bring suit against the Vendor, lessor, individual, or any
other party arc deleted.

10. SIMILAR SERVICES - Any provisions limiting the Agency's right to obtain similar services or equipment in the event of default or non-funding
during the Term of the agreement are hereby deleted.

11. ATTORNEY FEES - The Agency recognizes an obligation to pay attorney's fees or costs only when assessed by a court of competent jurisdiction.
Amy other provision is invalid and considered null and void.

12. ASSIGNMENT - Notwithstanding any clause to the contrary, the Agency reserves the right to assign the apreement to another State of West
Viigia agency, board or commission upon thirty (30) days written notice to the Vendor and Vendor shall obtain the written consent of Agency
prior to assigning the agreement.

13. LIMITATION OF LIABILITY - The Agency, as a State entity, cannot agree to assume the potential liability of a Vendor. Accordingly, an

rovision linning the vendol's lability for direct damages to a certain doilar amount or to the amount of the agreement is hereby deleted.
Eimitations on special, incidental or consequential damages are acceptable. Inaddition, any limitation is null and void to the extent that it precludes
any action for injury to persons or for damages to personal property.

14. RIGHT TO TERMINATE - Agency shall have the right to terminate the agreement upon thirty (30) days written notice to Vendor. Agency
agrees to pay vendor for services rendered or goods received prior to the effective date of termination.

15. TERMINATION CHARGES - Any provision requiring the A%)cncy to Vpay a fixed amount or liquidated damages upon termination of the
agreement 1s hereby deleted The Agency may only agree to reimburse a Vendor for actual costs incurred or losses sustained during the current
fiscal year due to wrongful termination by the Agency prior to the end of any current agreement term.

16. RENEWAL - Any reference to automatic renewal is hereby deleted. The agreement may be renewed only upon mufual written agreement of the
parties.

17. INSURANCE - Any provision reé%uiring the Agency to insure equipment or property of any kind and name the Vendor as beneficiary or as an
additional msured is hereby deleted.

18. RIGHT TO NOTICE - Any provision for repossession of equipment without notice is hereby deleted. However, the Agency does recognize a
right of repossession with notice.

19. ACCELERATION - Any reference to acceleration of payments in the event of default or non-funding is hereby deleted.

20. CONFIDENTIALITY: -Any provision regarding confidentiality of the terms and conditions of the agreervent is hereby deleted. State contracts
are public records under the West Virginia Freedom of Information Act.

21. AMENDMENTS - All amendments, modifications, alterations or changes to the agreement shall be in writing and Si%ned by both parties. No
amendment, modification, alteration or change may be made to this addendum without the express written approval of the Purchasing Division
and the Attorney General.

ACCEPTED BY:

STATE OF WEST VIRGINIA VENDOR

Spending Unit: Company Name: Dell Marketing, L.P.

Ligned: Signed: ket o DO Nea 0 4

Tifle: Tifle: P rOPosal Manager

Date: Date: June 8, 2010

*Dell accepts these terms and conditions subject to the modifications and additional terms set forth on Attachment 1.
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Attachment 1
to
State of West Virginia RFP Select 10

The terms of the Wv-95 Agreement Addendum as amended by this Attachment 1 shall take precedence over all
conflicting terms in the RFP and any resuiting Award or Purchase Order.

Payment terms ane net 30 days from invoke. Software shall be deemed accepied within 30 days of racaipt
uniess the State notiffes Dell of its rajection and the reasons therefor.

The Stats scknowladges that nq Protected Health Information (PHi) |s intended to be provided to or accessed by
Dell in connection with this RFP, The State shall endeavar to restrict the ynintentional transmission of or access
to PHL.

The Antitrust term in the purchasing documents shall be replaced with the follpwing:

The Contractor and the State of West Virginia recognize that n actual ecanamic practice, overcharges
resulting from antitrust viclatfons are in fact usually borne by the State of West Virginia. Therefore, the
contractor hereby assigns to the State of Wast Virginia any and aif claims for such overcharges as o goods,
materials or services puschased In gonnection with the Contract,

Dell Is acting as a reseller and all warranties and support are provided by Microsoft under tha terms of the
Miceosoft Select Agreement 8.1 between Microsoft and the State of West Virginia, Purchase Order #MAQ4SWOS,
Dell does not accept liability for the State’s data related 1o the products and services covered in this RFP.

Section 13 of WV-9& shall ke reptaced with the following:

Dell is not llable for products not being available for use, or for lost or corrupted data or software, Dell is
not Hable for apy incidental, indirect, special or consequential damages under the Agreement, even if
advised of thelr passibility. Dell's total liabllity arising out of, or in connection with, any event or series of
connected events occurring In connection with this agreement shall not exceed the lesser of one million U.S,
dollars (51,000,000} or the total dollar amount of products and services purchased by Customer pursuant ra
this agreement during the 12 month period immediataly preceding the date Dell is notified by customer
of any claim of lishility, excapt where local law prohibits such limitation. The foregoing limitation does not
apply to claims, suits, actions, liabifities, and costs of any kind, including reasonable attorney's fees, for
personial injury or damage to real property or tangihle personal property arising from the nagligent or willfut
acts or omissians of Dell, its agents; officers, emgployees or subcontractors.

AGREED:

DELL MARKETING 1.9,

s F &
L P S g .
By: el Lt Ll

Name; Jeresa Weiden | Name: Dﬂ V " d_ﬁn&f\éf
Title: _“OPTACt Manager Title: Direchr
Date; AUgst 5, 200 Date: & J 9 ! L0

Approved as ta form prior to signature this 2* day of August, 2010 by <% a2 M

Depuﬂ/’ Attorney&a_néral

AUSY

[ .

A e
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