
 

NOTICE 
 

Please note that this bid from Kemron 
Environmental Services, Inc. for HHR15*4 was 
received at the Purchasing Division office prior to the 
established bid opening date and time on February 
19, 2015 as noted on the coversheet of the 
electronic bid, but did not load properly at the public 
bid opening. This bid has since been loaded and is 
now posted. 

 

________________________ 

Diane Holley-Brown 
Assistant Purchasing Director 



 
 
 

The  following  documentation  is  an  electronically‐
submitted  vendor  response  to  an  advertised 
solicitation  from  the  West  Virginia  Purchasing 
Bulletin  within  the  Vendor  Self‐Service  portal  at 
wvOASIS.gov.   As  part  of  the  State  of  West 
Virginia’s procurement process, and to maintain the 
transparency  of  the  bid‐opening  process,  this 
documentation  submitted online  is publicly posted 
by  the  West  Virginia  Purchasing  Division  at 
WVPurchasing.gov  with  any  other  vendor 
responses  to  this  solicitation  submitted  to  the 
Purchasing Division in hard copy format. 
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VersionSolicitation NoSolicitation ClosesDate issued

Proc Folder :

Solicitation Description :

Proc Type :

Purchasing Division
2019 Washington Street East
Post Office Box 50130
Charleston, WV 25305-0130

State Of West Virginia
Solicitation Response

67738
ADDENDUM NO. 1 CLOSURE & SITE RESTORATION OF STORAGE TANKS

Central Purchase Order

2015-02-19
13:30:00

SR 0506 ESR02191500000002108 1

 VENDOR

000000102616

KEMRON ENVIRONMENTAL SERVICES INC

FOR INFORMATION CONTACT THE BUYER

Signature X FEIN # DATE
All offers subject to all terms and conditions contained in this solicitation

FORM ID : WV-PRC-SR-001

Gregory Clay
(304) 558-2566
gregory.c.clay@wv.gov
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 Line Comm Ln Desc Qty Unit Issue Unit Price Ln Total Or Contract Amount

Comm Code Manufacturer Specification Model #

Extended Description :

1 Closure and site restoration of 2
underground storage tanks

$230,000.00

71140000

Closure and site restoration of 2 underground storage tanks, excavate, vapor-free, remove, transport, make free of
hazadorous material, clean and dispose of, backfill site.













 
 

108 Craddock Way, Suite 5  Poca, WV 25159  TEL 304-755-0999  FAX 304-755-0990 
 

Protecting Our Environmental Future 

 
 
WV Contractor Number: WV030188 
 
February 19, 2015 
 
 
 
Mr. Gregory Clay 
Purchasing Division 
West Virginia Department of Administration 
2019 Washington Street East 
Charleston, WV 25405 
 
Re: Underground Storage Tank System Closure Oversight  

Jackie Withrow Hospital 
105 East Eisenhower Drive 
Beckley, WV 
Proposal No. 15-CL-9015
 

Dear Mr. Clay, 
 
KEMRON Environmental Services, Inc. (KEMRON) is pleased to submit to you this proposal for 
removal of two (2) underground storage tanks (USTs) located at Jackie Withrow Hospital, 105 East 
Eisenhower Drive, Beckley, West Virginia.  KEMRON understands that the UST system consists of one 
(1) 1,000-gallon capacity fuel oil UST and one (1) 6,000-gallon capacity diesel UST and associated 
product piping.   
 
The principal objectives of the proposed work are: 
 

 Notify the West Virginia Department of Environmental Protection (WVDEP) of the intent to 
remove the USTs one (1) week prior to initiating UST system removal activities; 
 

 Oversee the removal of contents from the two (2) USTs via vacuum truck; 
 
 Monitor and document subsurface conditions during closure activities; 
 
 Oversee the removal of one (1) 1,000-gallon capacity UST and one (1) 6,000-gallon capacity 

UST from separate tank basins; 
 
 Field screen soils using a portable photoionization detector (PID) during UST removal activities 

to determine if further assessment is necessary; and 
 
 Collect one (1) soil sample from beneath each UST (two (2) samples), one (1) soil sample from 

along each of the exposed side walls of each UST basin (eight (8) samples), and one (1) soil 
sample for every 15 linear feet of product piping line (three (3) samples) according to WVDEP 
guidelines.  KEMRON estimates that a total of 13 confirmation soil samples will be collected 
following UST system removal.  The soil samples will be submitted for laboratory analyses of 
benzene, toluene, ethylbenzene, and total xylenes (BTEX) and methyl tertiary butyl ether 
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(MTBE) concentrations by United States Environmental Protection Agency (EPA) Method 
8260B, total petroleum hydrocarbons as gasoline range organics and diesel range organics (TPH-
GRO/DRO) concentrations by EPA Method 8015B. 

 
1.0 Work Scope 
 
1.1 UST Removal 
 
This proposal assumes that all necessary city and state permits will be obtained by KEMRON prior to 
UST removal activities.  KEMRON will prepare notification to the WVDEP of the intent to remove the 
USTs at least one (1) week prior to initiating UST system removal activities.  KEMRON will prepare a 
site-specific Health and Safety Plan (HASP) in accordance with Occupational Safety and Health 
Administration Standard "Hazardous Waste Operations and Emergency Response" guidelines (20 CFR 
1910.120).   
 
Prior to the UST removal, the contents of the USTs will be removed via a vacuum truck.  It is assumed 
that 500 gallons will be removed from the 1,000-gallon capacity fuel oil UST and 100 gallons will be 
removed from the 6,000-gallon capacity diesel UST.  Should additional product exceeding 600 gallons be 
removed from the USTs, it will be billed as an out-of-scope task.  Following the removal of UST 
contents, the interior atmosphere within each UST will be purged using an eduction type air mover to 
remove potentially explosive vapors.  Once the USTs are removed from their respective basins, the ends 
of the USTs will be opened and the USTs will be cleaned.  Materials removed from and used to clean the 
USTs will be transferred into approved, properly labeled containers and staged on-site pending disposal at 
an approved facility.  For the purposes of this proposal, KEMRON assumes that no more than two (2) 
drums of UST bottoms and cleaning materials will be generated during removal activities.  Following 
removal of the cleaning materials, KEMRON will label the drum appropriately and stage the drum on-site 
for pickup and transport by Eco First located in Lesage, West Virginia.  Drummed materials will be 
transported to Central Oil of Ohio for disposal/recycling.  Should more materials be produced during the 
cleaning of the USTs, additional drums and subsequent disposal will be billed as out-of-scope tasks. 
 
Following removal and cleaning, the USTs will be prepared for transport for final disposition.  Since the 
material of construction of the USTs is unknown, separate costs have been provided in Attachment 1 for 
the transport and recycling of the USTs assuming that they are constructed of steel or for the transport and 
disposal of the USTs if they are constructed of fiberglass reinforced plastic (FRP).  If the USTs are 
constructed of steel, the USTs will be transported off-site for recycling.  If the USTs are constructed of 
FRP, the USTs will be crushed within a roll-off box on-site and transported off-site for disposal at the 
Raleigh County landfill.    
 
All soils excavated during UST removal activities will be field screened for the presence of volatile 
organic compounds (VOCs) using a PID in accordance with WVDEP guidance.  Grab soil samples will 
be collected from the stockpile, beneath the UST, along each side wall, and along the product piping for 
the purposes of field screening for VOCs.  Upon completion of screening activities, grab samples 
exhibiting the highest VOC readings will be transferred to the appropriate sample bottles and submitted 
for laboratory analysis.  For the purposes of this proposal, KEMRON assumes that soil samples collected 
from the excavated soil will exhibit acceptable field screening results.  However, tasks such as removal of 
impacted soils, laboratory analysis of additional soil samples and transportation/disposal of soil are not 
included as part of this work scope and will be billed as out-of-scope tasks. 
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1.2 Confirmatory Soil Sampling 
 
Immediately following excavation and removal of each UST, soil samples will be collected from the 
following locations, if applicable, to be field screened for the presence of VOCs: 
 

 Beneath each UST within the two (2) excavations;   
 

 From each side wall of each UST excavation; and 
 

 Every 15 feet along product piping.  
 
The above-referenced samples will be field screened for the presence of VOCs using a PID.  Based on the 
readings obtained, the following samples will be submitted for laboratory analysis: 
 

 One (1) sample every 15 feet along the product piping trench (three (3) samples); and 
 

 10 samples from the two (2) UST cavities (eight (8) wall samples and two (2) bottom samples). 
 
KEMRON understands that the UST system to be removed consists of two (2) USTs in separate basins 
with product piping.  Therefore, KEMRON anticipates 13 total confirmatory soil samples.  If additional 
components exist and subsequently require additional sampling effort, this work will be billed as an out-
of-scope task at the unit rates provided in Attachment 1.   
 
KEMRON assumes that groundwater will not be encountered during UST removal activities.  Should 
groundwater be encountered during activities, groundwater evacuation and sampling will be billed as out-
of-scope tasks.  If encountered, groundwater samples collected during UST removal activities will 
analyzed for BTEX and MTBE by EPA Method 8260 and TPH-GRO/DRO by EPA Method 8015B. 
 
2.0 Business Terms and Conditions 
 
2.1 Time and Cost 
 
We propose to initiate the proposed work within one (1) week of receipt of formal authorization to 
proceed.  If conditions encountered in the field require a scope change increasing project duration or cost, 
KEMRON will promptly inform you and receive your authorization before proceeding.  If the USTs are 
of steel construction, it is expected that the services outlined above can be accomplished for an 
ESTIMATED COST OF $10,758.69.  If the USTs are of FRP construction, it is expected that the 
services outlined above can be accomplished for an ESTIMATED COST OF $12,506.69.  Only those 
costs incurred will be charged, but they will not exceed the ESTIMATED COST without prior approval.  
To avoid misunderstanding, it should be emphasized that this ESTIMATED COST is a budget estimate 
based on present knowledge of the assignment, which is believed sufficient to cover services herein 
described.  Estimated costs are outlined in Attachment 1. 
 
2.2 Terms and Conditions 
 
We propose to undertake this work in accordance with our Services Agreement, enclosed with this 
proposal and incorporated by reference (Attachment 2).  Additionally, the contents of this proposal have 
been submitted in confidence and represent trade secrets and/or privileged, confidential or financial 
information.  The technical and financial contents of this proposal shall be used only for evaluation 
purposes and shall not be disclosed to third parties. 
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We look forward to assisting you with this project.  You may authorize us to proceed by completing and 
returning a copy of the attached Services Agreement (fax copy acceptable) or issuing a Purchase Order.  
If you have any questions or would like to discuss this proposal, please feel free to contact me.  
KEMRON sincerely appreciates the opportunity to provide these services to you. 
 
Sincerely, 
KEMRON Environmental Services, Inc. 

 
Abdo D. Chaber 
Project Manager 
 
Attachments 
 
Disclosure Statement: 
 
This proposal includes data that shall not be duplicated, used or disclosed – in whole or in part – for any 
purpose other than to evaluate this proposal.  If, however, a contract is awarded to this offeror as a result 
of – or in connection with – the submission of this data, the Client shall have the right to duplicate, use or 
disclose the data to the extent provided in the resulting contract.  This restriction does not limit the 
Client’s right to use information contained in this proposal if it is obtained from another source without 
restriction.  



 

 

  
 
 
 
 
 
 
 

ATTACHMENT 1 
 

Estimated Costs 
 
 
 
 
 

 



HEALTH AND SAFETY PLAN PREPARATION
DESCRIPTION QUANTITY UNITS RATE MULTIPLIER TOTAL
Senior Project Manager 0.5 Hrs $135.00 $67.50
Scientist III 2 Hrs $75.00 $150.00
Senior Word Processor 0.5 Hrs $50.00 $25.00

SUBTOTAL $242.50

UST CLOSURE (Regulatory Coordination, Closure Sampling/Analysis)
DESCRIPTION QUANTITY UNITS RATE MULTIPLIER TOTAL
Project Manager II 10 Hrs $90.00 $900.00
Senior Word Processor 1 Hrs $50.00 $50.00
PID 1 Day $100.00 $100.00
Equipment Operator 16 Hrs $56.25 $900.00
Mileage 180 Miles $0.55  $99.00
Per Diem 2 LS $150.00 1.15 $345.00
Expenses 1 LS $250.00 $250.00
Bond Cost (Bid & P&P) 1 LS $31.25 1.15 $35.94
Subcontractors 
   Laboratory Analysis (BTEX/MTBE/TPH-GRO/DRO) 13 LS $130.00 1.15 $1,943.50
   Excavator 1 LS $735.00 1.15 $845.25
   Backfill ** 53 Ton $21.00 1.15 $1,279.95
   UST Vent/Cut/Clean/Transport/Dispose (Eco-First) 1 LS $3,487.00 1.15 $4,010.05

SUBTOTAL $10,758.69

TOTAL ESTIMATED COST $10,758.69

** - Assumes 53 tons of backfill

COST ESTIMATE
UST CLOSURE OVERSIGHT - STEEL USTs

JACKIE WITHROW HOSPITAL
BECKLEY, WEST VIRGINIA



HEALTH AND SAFETY PLAN PREPARATION
DESCRIPTION QUANTITY UNITS RATE MULTIPLIER TOTAL
Senior Project Manager 0.5 Hrs $135.00 $67.50
Scientist III 2 Hrs $75.00 $150.00
Senior Word Processor 0.5 Hrs $50.00 $25.00

SUBTOTAL $242.50

UST CLOSURE (Regulatory Coordination, Closure Sampling/Analysis)
DESCRIPTION QUANTITY UNITS RATE MULTIPLIER TOTAL
Project Manager II 10 Hrs $90.00 $900.00
Senior Word Processor 1 Hrs $50.00 $50.00
PID 1 Day $100.00 $100.00
Equipment Operator 16 Hrs $56.25 $900.00
Mileage 180 Miles $0.55  $99.00
Per Diem 2 LS $150.00 1.15 $345.00
Expenses 1 LS $250.00 $250.00
Bond Cost (Bid & P&P) 1 LS $31.25 1.15 $35.94
Subcontractors 
   Laboratory Analysis (BTEX/MTBE/TPH-GRO/DRO) 13 LS $130.00 1.15 $1,943.50
   Excavator 1 LS $735.00 1.15 $845.25
   Backfill ** 53 Ton $21.00 1.15 $1,279.95
   UST Vent/Cut/Clean/Transport/Dispose (Eco-First) 1 LS $5,007.00 1.15 $5,758.05

SUBTOTAL $12,506.69

TOTAL ESTIMATED COST $12,506.69

** - Assumes 53 tons of backfill

COST ESTIMATE
UST CLOSURE OVERSIGHT - FIBERGLASS USTs

JACKIE WITHROW HOSPITAL
BECKLEY, WEST VIRGINIA



 

 

  
 
 
 
 
 
 
 

ATTACHMENT 2 
 

Services Agreement 
 



{00104449: v: 2} 

The following is for KEMRON internal use only and is not part of the Agreement 
PERIOD OF PERFORMANCE 
(START AND COMPLETION) 

CUSTOMER ACCOUNT NO. VENDOR NO. PAYMENT TERMS CERTIFIED FOR NATIONAL DEFENSE 
 

                             Not Rated 
 

 

SERVICES AGREEMENT  Agreement No. Date of Agreement 

15-CL-9015       
Amendment No. Date of Amendment 

            
Project No.        
The above Agreement No., Amendment No., and Project 
No. and KEMRON tax identification no. 11-2393978 must 

appear on all invoices, packing lists, cartons and 
correspondence related to this agreement. 

KEMRON ENVIRONMENTAL SERVICES, INC.  OWNER 
KEMRON Environmental Services, Inc. Department of Administration, Purchasing Division 
Company Name Company Name 

108 Craddock Way, Suite 5 2019 Washington Street East 
Address Address 

 Poca WV 25159 Charleston WV 25305 
City  State Zip City  State Zip 
Attention / Contact: Abdo D. Chaber Attention / Contact:       
Tel. 304-755-0999 Fax 304-755-0990 Tel.       Fax       
Email achaber@kemron.com Tax ID # 11-2393978 Email       Tax ID #       
SCOPE OF SERVICES 
     UST Closure Oversight at the Jackie Withrow Hospital in Beckley, WV 
AGREEMENT PRICE AND PAYMENT TERMS 
     $12,506.69 as proposal and  standard terms and conditions 
SPECIAL STIPULATIONS 
      Total cost of $10,758.69 if the USTs are steel.  
The attached Standard Terms and Conditions and all other exhibits, addenda and attachments referenced above are an integral part of this Agreement.  By signing 
below, the undersigned agree to be bound by all of the terms and conditions set forth or identified on this page (including the Standard Terms and Conditions and any 
other exhibits, addenda or attachments referenced herein and therein, all of which are hereby expressly incorporated herein). 
    

KEMRON Authorized Signature Name (printed) Title Date Signed 

    

Owner Authorized Signature Name (printed) Title Date Signed 
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STANDARD TERMS AND CONDITIONS 
TO SERVICES AGREEMENT 

 

ARTICLE 1.0  DEFINITIONS 

 

As used in the Agreement, the following terms shall have the following 

meanings: 

 

“Agreement” or “Services Agreement” means the Services Agreement to 

which  these  Standard  Terms  and  conditions  are  attached  and 

incorporated, together with all exhibits, addenda and other attachments 

expressly referenced and incorporated therein. 

 

“Owner” means the party identified as such on the Master Control Sheet. 

 

“KEMRON” means KEMRON Environmental Services, Inc. 

 

“Owner” means the party  identified as “Owner” on the Master Control 

Sheet. 

 

 “Work” means the services and work described in “Scope of Work” on 

the Master  Control  Sheet,  including  any  exhibits,  addenda  and  other 

attachments referenced therein. 

 

“Master Control Sheet” means the first page of the Services Agreement, 

at the base of which is printed “MASTER CONTROL SHEET.” 

 

“including” means including, without limitation. 

 

ARTICLE 2.0  ADDITIONAL PAYMENT TERMS 

 

KEMRON  will  submit  to  Owner  a  documented  payment  request 

consistent with  the  terms  of  this Agreement  covering  progress  on  the 

Work  during  the  payment  period  in  question.    Owner  will  pay 

KEMRON  the  invoice  amount  less  any  retainage  specified  in  this 

Agreement within 15 days following receipt of  invoice from KEMRON.  

Owner  further  agrees  to  pay  KEMRON  in  accordance  with  the 

provisions regarding Agreement Price and Payment Terms set  forth on 

the Master  Control  Sheet,  including  any  exhibits,  addenda  and  other 

attachments referenced therein.  Invoices not paid when due are subject 

to interest at the rate of 1 1/2% per month or portion thereof until paid.  

Owner shall be responsible for all attorneys’ fees incurred by KEMRON 

to collect unpaid invoices.   

 

ARTICLE 3.0  OBLIGATIONS OF KEMRON 

 

3.1  Independent Contractor 

In  performing  the Work,  KEMRON  shall  operate  as  an  independent 

contractor and not as an agent or employee of Owner. 

 

3.2 Liens or Claims   

KEMRON  will  promptly  pay  for  all  services,  labor,  materials,  and 

equipment used or employed  in providing  the Work and will maintain 

the materials, equipment, premises, and other subject matter hereof free 

and clear of mechanics or materialmens liens.   

 

3.3  Insurance 

KEMRON  shall maintain,  at  its  own  expense, workers’  compensation 

insurance  required  by  law  or  regulation  and  comprehensive  general 

liability  insurance and automobile  liability  insurance with  limits of not 

less than One Million Dollars ($1,000,000.00) for each type of coverage.   

 

3.4  Permits, Licenses, Laws and Regulations 

KEMRON shall obtain and pay for all required permits and licenses and 

shall  use  reasonable  efforts  to  comply  with  all  applicable  codes, 

standards,  laws,  ordinances,  rules  and  regulations  in  effect during  the 

term of this Agreement including those regarding tax, the environment, 

labor, equal employment opportunity and affirmative action.   

 

3.5  Access to Records 

KEMRON will maintain  reasonable  accounting  records  to  substantiate 

all  invoiced  amounts  (including  unit  price  quantities  and  cost 

reimbursable  amounts),  and  shall  make  those  records  available  for 

examination by Owner while this Agreement is in effect and for a period 

of three years after KEMRON’s final payment. 

3.6  Suspension of Work 

KEMRON  shall  suspend  and  resume Work  upon written  notice  from 

Owner to do so.   After resumption of Work, the parties will agree to an 

appropriate  extension  of  time  and  additional  compensation  where 

appropriate.  

3.7  Warranties, Consequential Damages 

KEMRON  warrants  that  the  standard  of  care  applicable  to  Work 

hereunder  will  be  the  degree  of  skill  and  diligence  applicable  to 

customary industry practices.   This warranty shall continue in effect for 

one  year  from  the  date  of  Substantial  Completion.    Substantial 

Completion of the Work, or a designated portion of it, occurs on the date 

when KEMRON notifies Owner  in writing  that  substantially  all of  the 

objectives and requirements of this Agreement have been met.  EXCEPT 

AS EXPRESSLY SET FORTH IN THIS AGREEMENT, KEMRON MAKES 

NO,  AND  HEREBY  DISCLAIMS  ANY,  REPRESENTATION  OR 

WARRANTY OF ANY KIND WHATSOEVER WITH REGARD TO THE 

WORK OR  ANY  SERVICES  PROVIDED HEREUNDER,  INCLUDING 

ANY  WARRANTY  OF  MERCHANTABILITY  OR  FITNESS  FOR  A 

PARTICULAR  PURPOSE.    IN  NO  EVENT  AND  UNDER  NO 

CIRCUMSTANCES  SHALL  KEMRON  BE  LIABLE  TO  OWNER  OR 

ANY OTHER PERSON FOR ANY SPECIAL, PUNITIVE, EXEMPLARY, 

INDIRECT,  CONSEQUENTIAL  OR  SIMILAR  DAMAGES  OR  LOST 

PROFITS  OF  ANY  NATURE  OR  KIND,  WHETHER  UNDER 

CONTRACT,  TORT  OR  OTHERWISE,  AND  REGARDLESS  OF 

WHETHER KEMRON WAS ADVISED OF SPECIAL CIRCUMSTANCES 

OR THE POSSIBILITY OF SUCH DAMAGES OR LOST PROFITS. 

3.8  Confidentiality 

KEMRON  shall  strictly maintain  the  confidentiality  of,  shall  not  copy, 

reproduce, use or disclose except for the purpose of this Agreement, and 

shall return  to Owner at  the  termination of  this Agreement any and all 

drawings,  specifications,  calculations,  field  notes,  pricing  information 

and estimates and the related business data, information or workproduct 

(not rightfully generally known  to  the public) disclosed  to, acquired by 

or developed by KEMRON in connection with this Agreement.   

ARTICLE 4.0  DIFFERING SITE CONDITIONS 

 

KEMRON  will  promptly,  and  if  reasonably  feasible  before  such 

conditions  are disturbed,  notify Owner  in writing  of  (a)  subsurface  or 

latent  physical  conditions  at  the  site  differing  materially  from  those 

indicated  in  this  Agreement;  or  (b)  physical  conditions  differing 

materially  from  those ordinarily encountered and generally  recognized 

as inherent in the Work.  If previously unidentified hazardous wastes or 

conditions  are  encountered,  KEMRON  shall  stop  work  as  soon  as 

practicable and notify Owner.  If the conditions do materially differ and 

cause  an  increase  in  KEMRON’s  cost  of,  or  the  time  required  for, 

performing  any  part  of  the  Work,  Owner  will  make  an  equitable 

adjustment in compensation payable to KEMRON. 
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ARTICLE 5.0  CHANGES, DELAYS, TERMINATION 

 

5.1 Changes 

Owner may,  at  any  time, direct  in writing  any  additions, deletions, or 

changes to all or part of the Work to be performed.   If any such change 

causes  an  increase  in  the  cost or  in  the  time  required  to perform  such 

Work, KEMRON  shall  submit detailed  information  substantiating  such 

claims, and an equitable adjustment shall be made to the price or time of 

performance  or  any  combination  thereof,  and  the Agreement  shall  be 

modified accordingly.   KEMRON  shall not be  required  to perform any 

additional  change  Work  until  the  parties  agree  in  writing  to  the 

compensation to be paid therefore. 

 

5.2  Delay 

If KEMRON is delayed in the completion of Work, the compensation or 

performance  schedule  of  KEMRON  shall  be  reasonably  adjusted  to 

compensate KEMRON for any additional cost. 

 

5.3  Termination 

Either party may by written notice  terminate  the whole or any part of 

this Agreement if the other party (the “Breaching Party”) fails to perform 

any of the provisions of this Agreement and does not cure the failure to 

the non‐Breaching Party’s reasonable satisfaction within seven days after 

receipt of notice from the non‐Breaching Party. 

 

ARTICLE 6.0  INDEMNIFICATION 

 

6.1 Indemnification by KEMRON 

KEMRON shall indemnify Owner and its officers, directors, subsidiaries, 

affiliates, agents and employees  (“Indemnified Persons”)  from any and 

all  claims,  lawsuits  damages,  losses,  costs,  and  expenses,  including 

litigation  expenses  and  attorneys’  fees,  suffered  or  incurred  by 

Indemnified  Persons  and  attributable  to,  caused  by,  arising  out  of  or 

resulting  from, the gross negligence or willful misconduct of KEMRON 

or any of KEMRONʹs agents or  employees,  in performing or  failing  to 

perform any of the Work. 

 

6.2 Indemnification by Owner  

Owner shall indemnify KEMRON and its officers, directors, subsidiaries, 

affiliates,  agents,  employees,  subcontractors  and  consultants 

(“Indemnified  KEMRON  Persons”)  from  any  and  all  claims,  lawsuits 

damages,  losses,  costs, and expenses,  including  litigation expenses and 

attorneys’  fees,  suffered  or  incurred  by  the  Indemnified  KEMRON 

Persons and attributable  to, caused by, arising out of or resulting  from, 

or alleged  to be attributable  to or caused by or  to have arisen out of or 

resulted  from  any  subject matter  or  thing whatsoever  other  than  any 

subject matter  or  thing  for which KEMRON  is  obligated  to  indemnify 

Indemnified Persons pursuant to Section 6.1 above.  Without limiting the 

generality  of  the  foregoing,  wherever  and  whenever  hazardous  or 

potentially hazardous materials are present, Owner shall  indemnify  the 

Indemnified  KEMRON  Persons  from  any  and  all  claims,  lawsuits, 

damages,  losses,  costs, and expenses,  including  litigation expenses and 

attorneys’  fees,  suffered  or  incurred  by  the  Indemnified  KEMRON 

Persons and attributable  to, caused by, arising out of or resulting  from, 

or alleged  to be attributable  to or caused by or  to have arisen out of or 

resulted  from  such materials.    To  the  fullest  extent  permitted  by  law, 

such  indemnification  shall  apply  regardless  of  the  fault,  breach  of 

warranty  or  contract,  or  strict  liability  of KEMRON.   Without  further 

limiting  the  generality  of  the  foregoing,  the  above  indemnification 

provision  extends  to  claims  against KEMRON which  arise  out  of,  are 

related  to,  or  are  based  upon  the  actual  or  threatened  dispersal, 

discharge,  escape,  release  or  saturation  of  smoke,  vapors,  soot,  fumes, 

acids,  alkalis,  toxic  chemicals,  liquids,  gases  or  any  other  material, 

irritant, contaminant or pollutant  in or  into the surface or subsurface (i) 

soil,  (ii)  water  or  watercourses,  (iii)  objects,  or  (iv)  any  tangible  or 

intangible matter, whether  sudden  or  not.    Such  indemnification  shall 

not,  however,  apply  to  claims, damages,  losses  or  expenses which  are 

finally  determined  to  result  from  the  gross  negligence  or  willful 

misconduct  of  KEMRON  in  discharging  its  obligations  under  this 

Agreement. 

 

6.3  Survival 

The  indemnification provisions  set  forth  in  this Section  6  shall  survive 

the termination of this Agreement for any reason whatsoever. 

 

ARTICLE 7.0  UNFORESEEN OCCURRENCES  

 

KEMRON  shall  not  be  responsible  for  any  costs,  damages  or  losses 

resulting  from  (i)  unforeseen  occurrences  or  circumstances  that  were 

beyond the reasonable control of KEMRON or that were acts of God; (ii) 

unforeseen  conditions  or  defective,  inaccurate,  or  inadequate  plans, 

specifications,  delineations,  directions,  instructions,  orders,  mandates, 

scope  of Work  descriptions,  site  conditions  descriptions,  drawings  or 

verbal communications provided by the Owner or any person other than 

KEMRON; or (iii) discoveries or events or conditions that exist or occur 

and could not be reasonably anticipated due  to  limitations of  the scope 

of the work or of the opportunity to do due diligence, or due to any other 

circumstances  not  attributable  to  the  gross  negligence  or  willful 

misconduct of KEMRON. 

 

ARTICLE 8.0  GENERAL PROVISIONS 

 

8.1  Authorized Representatives 

Each party shall designate an authorized representative  through whom 

all  communications will be  conducted,  except  in  emergency.   Owner’s 

representative is authorized to act on its behalf with respect to the Work.  

All  communications  between  KEMRON  and  Owner  (except  in 

emergency situations) will be through the authorized representatives. 

 

8.2  Subcontracting and Assignment 

KEMRON may subcontract any portion of the Work or assign any of the 

duties or rights or any claim relating to this Agreement without Owner’s 

prior written  consent,  provided  KEMRON  shall  not  be  released  from 

responsibility or liability therefor without the written consent of Owner.  

This Agreement shall be binding on the heirs, successors and permitted 

assigns of the parties. 

 

8.3  No Waiver 

No course of dealing between  the parties hereto nor any  failure by any 

party at any time, or from time to time, to enforce any term or condition 

of  this Agreement  shall  constitute  a waiver of  such  term or  condition, 

nor shall such course of dealing or failure affect such term or condition 

in any way or  the  right of any party at any  time  to avail  itself of  such 

remedies as it may have for any breach of such term or condition 

 

8.4  Severability 

If any provision of this Agreement, or application thereof to any person 

or  circumstance,  shall  to  any  extent  be  invalid,  the  remainder  of  this 

Agreement,  or  the  application  of  such  provision  to  person  or 

circumstances other than those as to which it is held invalid, shall not be 

affected thereby, and each provision of this Agreement shall be valid and 

enforced to the fullest extent permitted by law. 

 

8.4  Governing Law 

The validity,  interpretation and performance of this Agreement shall be 

governed by and construed  in accordance with  the  laws of  the state of 

Georgia. 

 

8.5  Dispute Resolution 

Disputes  involving  this  Agreement  shall  be  resolved  by  binding 

arbitration in Atlanta, Georgia, before a mutually acceptable arbitrator. If 

the parties  are unable  to  agree  on  a  single  arbitrator,  each party  shall 
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appoint one arbitrator, and the appointed arbitrators shall select a third 

arbitrator who shall serve as chairperson of the arbitration panel.  Rules 

comparable  to  the  Construction  Industry  Arbitration  Rules  of  the 

American  Arbitration  Association  shall  govern  the  proceedings, 

provided  that  failure of  the  arbitrator(s)  to  comply with  the American 

Arbitration Association rules shall not invalidate the final decision by the 

arbitrator(s).   The  final decision  of  the  arbitrator(s)  shall be  conclusive 

and binding and a judgment thereon may be entered in any court having 

jurisdiction.  

 

8.6  Entire Agreement 

This Agreement is the entire agreement of the parties with regard to the 

subject matter hereof and  supersedes all prior agreements and may be 

changed  only  by  a written  change  order  signed  by  both  parties.  This 

Agreement is effective upon execution by both parties. 

 

8.7  Miscellaneous 

This  Agreement  may  be  amended  or  modified  only  by  a  written 

instrument  signed  by  all  of  the  parties.    The  invalidity  or 

unenforceability  of  a  particular  provision  of  this Agreement  shall  not 

affect the other provisions hereof, and the Agreement shall be construed 

in all respects as if the unenforceable or invalid provision were omitted.  

Failure  or  delay  of  either  party  to  insist  upon  compliance  with  any 

provision hereof will not operate and is not to be construed as a waiver 

or  amendment  of  the  provision  or  the  right  of  the  aggrieved  party  to 

insist upon  compliance with  the provision or  to  take  remedial  steps  to 

recover damages or other relief for noncompliance.  A waiver of a breach 

of  any  provision  of  this Agreement must  be  in writing  and  shall  not 

waive any subsequent breach.   Similarly, the restrictions created by this 

Agreement may be waived in writing by the parties hereto, but any such 

waiver  shall  be  limited  to  the  terms  thereof  and  shall not  constitute  a 

waiver of any other restrictions or rights created hereby.  If any action at 

law or  in equity by KEMRON  is necessary  to enforce  the  terms of  this 

Agreement, then if KEMRON is the prevailing party, KEMRON shall be 

entitled to reasonable attorneys’ fees, costs, and necessary disbursements 

in addition to any other relief to which such party may be entitled.  The 

captions set forth herein are for convenience of reference only and shall 

not  be  used  in  interpreting  this  Agreement.    When  used  herein,  if 

required by the context, the masculine, feminine, or neuter gender shall 

include the other two genders, and the singular shall  include the plural 

and  vice  versa.    This Agreement may  be  executed  in  any  number  of 

counterparts,  each  of  which  so  executed  shall  be  deemed  to  be  an 

original, and  the counterparts  together shall constitute but one and  the 

same agreement, which shall be sufficiently evidenced by any one of the 

original  counterparts.    KEMRON’s  remedies  hereunder  shall  be 

cumulative and in addition to any remedies available at law or in equity. 




