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MIDDLETOWN TRACTOR SALES

2050 BOYERS DRIVE
FAIRMONT, WV 26554

304-366-4690 (EXT 242)
304-366-4698 (FAX)
“FROM THE DESK OF PHILLIP A. COTTRILLE”

www.middletowntractor.com

17 March 2014

State of West Virginia
Department of Administration
Purchasing Division

2019 Washington Street East
Post Office Box 50130
Charleston, WV 25305

REF: RFQ# 7014EC06
Subject: Compliance

Ms. Rink;

This letter is constructed to inform the Purchasing Department of the State of West Virginia that
Middletown Tractor Sales confirms that they meet and/or exceed all of the specifications set forth in
aforementioned RFQ.

Respec yours;

304-483-6770 (CELL)
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1. REVIEW DOCUMENTS THOROUGHLY: The attached documents contain a solicitation for bids.
Please read these instructions and all documents attached in their entirety. These instructions provide
critical information about requirements that if overlooked could lead to disqualification of a Vendor’s
bid. All bids must be submitted in accordance with the provisions contained in these instructions and
the Solicitation. Failure to do so mayresult in disqualification of Vendor’s bid.

2. MANDATORY TERMS: The Solicitation may contain mandatory provisions identified by the use of
the words “must,” “will,” and “shall.” Failure to comply with a mandatory term in the Solicitation will

result in bid disqualification.

3. PREBID MEETING: The item identified below shall applyto this Solicitation.

A pre-bid meeting will not be held prior to bid opening.

A NON-MANDATORY PRE-BID meeting will be held at the following place and time:

v/| A MANDATORY PRE-BID meeting will be held at the following place and time:

January 23, 2014 at 11:30 AM EST
WV Division of Highways, Equipment Division
RT 33
- Brushy Fork Road
Buckhannon, WV 26201

All Vendors submitting a bid must attend the mandatory pre-bid meeting. Failure to attend the
mandatory pre-bid meeting shall result in disqualification of the Vendor’s bid. No one person attending
the pre-bid meeting may represent more than one Vendor.

An attendance sheet provided at the pre-bid meeting shall serve as the official document verifying
attendance. The State will not accept any other form of proof or documentation to verify attendance.
Any person attending the pre-bid meeting on behalf of a Vendor must list on the attendance sheet his
or her name and the name of the Vendor he or she is representing. Additionally, the person attending
the pre-bid meeting should include the Vendor’s E-Mail address, phone number, and Fax number on
the attendance sheet. It is the Vendor’s responsibility to locate the attendance sheet and provide the
required information. Failure to complete the attendance sheet as required may result in
disqualification of Vendor’s bid.
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All Vendors should arrive prior to the starting time for the pre-bid. Vendors who arrive after the
starting time but prior to the end of the pre-bid will be pcnmtted to sign in, but are charged with
knowing all matters discussed at the pre-bid.

Questions submitted at least five business days prior to a scheduled pre-bid will be discussed at the pre-
bid meeting if possible. Any discussions or answers to questions at the pre-bid meeting are preliminary
in nature and are non-binding. Official and binding answers to questions will be published in a written

addendum to the Solicitation prior to bid opening.

4. VENDOR QUESTION DEADLINE: Vendors may submit questions relating to this Solicitation to the
Purchasing Division. Questions must be submitted in writing. All questions must be submitted on or
before the date listed below and to the address listed below in order to be considered. A written
response will be published in a Solicitation addendum if a response is possible and appropriate. Non-
written discussions, conversations, or questions and answers regarding this Solicitation are preliminary

in nature and are non-binding.

Question Submission Deadline: ~ January 31, 2014 at 5:00 PM EST

Submit Questions to: Crystal Rink
2019 Washington Street, East

Charleston, WV 25305
Fax: 304-558-4115

Email: ¢rystal.g.rink@wv.gov

5. VERBAL COMMUNICATION: Any verbal communication between the Vendor and any State
personnel is not binding, including that made at the mandatory pre-bid conference. Only information
issued in writing and added to the Solicitation by an official written addendum by the Purchasing

Division is binding.

6. BID SUBMISSION: All bids must be signed and delivered by the Vendor to the Purchasing Division
at the address listed below on or before the date and time of the bid opening. Any bid received by the
Purchasing Division staff is considered to be in the possession of the Purchasing Division and will not
be returned for anyreason. The bid delivery address is:

Department of Administration, Purchasing Division

2019 Washington Street East
Charleston, WV 25305-0130
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The bid should contain the information listed below on the face of the envelope or the bid maynot be
considered:

SEALED BID

BUYER: Crystal Rink

SOLICITATION NO.: I014ECO6

BID OPENING DATE: _ 3/18/2014

BID OPENING TIME: 1:30PM

FAX NUMBER: 304-366-4698 '

In the event that Vendor is responding to a request for proposal, the Vendor shall submit one original -
technical and one original cost proposal plus_N/A _ convenience copies of each to the Purchasing
Division at the address shown above. Additionally, the Vendor should identify the bid type as either a
technical or cost proposal on the face of each bid envelope submitted in response to a request for

proposal as follows:

BID TYPE: Technical
Cost

7. BID OPENING: Bids submitted in response to this Solicitation will be opened at the location
identified below on the date and time listed below. Delivery of a bid after the bid opening date and time
will result in bid disqualification. For purposes of this Solicitation, a bid is considered delivered when

time stamped by the official Purchasing Division time clock.

Bid Opening Date and Time: February 12, 2014 at 1:30 PM EST

Bid Opening Location: Department 'of Adrrﬁniétration, Purchasing Division
2019 Washington Street East
Charleston, WV 25305-0130

8. ADDENDUM ACKNOWLEDGEMENT: Changes or revisions to this Solicitation will be made by
an official written addendum issued by the Purchasing Division. Vendor should acknowledge receipt of
all addenda issued with this Solicitation by completing an Addendum Acknowledgment Form, a copy of
which is included herewith. Failure to acknowledge addenda may result in bid disqualification. The

- addendum acknowledgement should be submitted with the bid to expedite document processing.

9. BID FORMATTING: Vendor should type or electronically enter the information onto its bid to

prevent errors in the evaluation. Failure to type or electronically enter the information may result
in bid disqualification.

Revised 10/02/2013



GENERAL TERMS AND CONDITIONS:

1. CONTRACTUAL AGREEMENT: Issuance of a Purchase Order signed by the Purchasing Division
Director, or his designee, and approved as to form by the Attorney General’s office constitutes
acceptance of this Contract made by and between the State of West Virginia and the Vendor. Vendor’s
signature on its bid signifies Vendor’s agreement to be bound by and accept the terms and conditions
contained in this Contract.

2. DEFINITIONS: As used in this Solicitation/Contract, the following terms shall have the meanings
attributed to them below. Additional definitions may be found in the specifications included with this

Solicitation/Contract.

2.1 “Agency” or “Agencies” means the agency, board, commission, or other entity of the State of
West Virginia that is identified on the first page of the Solicitation or any other public entity
seeking to procure goods or services under this Contract.

2.2 “Contract” means the binding agreement that is entered into between the State and the Vendor
to provide the goods and services requested in the Solicitation.

2.3 “Director” means the Director of the West Virginia Department of Administration, Purchasing
Division. :

2.4 “Purchasing Division” means the West Virginia Department of Administration, Purchasing
Division.

2.5 “Purchase Order” means the document signed by the Agency and the Purchasing Division, and
approved as to form by the Attorney General, that identifies the Vendor as the successful bidder

and Contract holder.

2.6 “Solicitation” means the official solicitation published by the Purchasmg Division and identified
by number on the first page thereof. :

2.7 “State” means the State of West Virginia and/or any of its agencies, commissions, boards, etc.
as context requires.

2.8 “Vendor” or “Vendors” means any entity submitting a bid in response to the Solicitation, the
entity that has been selected as the lowest responsible bidder, or the entity that has been awarded

the Contract as context requires.

Revised 10/02/2013
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3. CONTRACT TERM; RENEWAL; EXTENSION: The term of this Contract shall be determined in
accordance with the category that has been identified as applicable to this Contract below:

v

Revised 10/02/2013

Term Contract

Initial Contract Term: This Contract becomes effective on gward
and extends for a period of 1 year(s).

Renewal Term: This Contract may be renewed upon the mutual written consent of the
Agency, and the Vendor, with approval of the Purchasing Division and the Attorney
General’s office (Attorney General approval is as to form only). Any request for renewal
must be submitted to the Purchasing Division Director thirty (30) days prior to the expiration
date of the initial contract term or appropriate renewal term. A Contract renewal shall be in
accordance with the terms and conditions of the original contract. Renewal of this Contract
is limited to 2 -successive one (1) year periods. Automatic renewal of
this Contract is prohibited. Notwithstanding the foregoing, Purchasing Division approval is
not required on agency delegated or exempt purchases. Attorney General approval may be
required for vendor terms and conditions.

Reasonable Time Extension: At the sole discretion of the Purchasing Division Director,
and with approval from the Attorney General’s office (Attorney General approval is as to
form only), this Contract may be extended for a reasonable time after the initial Contract
term or after any renewal term as may be necessary to obtain a new contract or renew this
Contract. Any reasonable time extension shall not exceed twelve (12) months. Vendor may
avoid a reasonable time extension by providing the Purchasing Division Director with written
notice of Vendor’s desire to terminate this Contract 30 days prior to the expiration of the then
current term. During any reasonable time extension period, the Vendor may terminate this
Contract for any reason upon giving the Purchasing Division Director 30 days written notice.
Automatic extension of this Contract is prohibited. Notwithstanding the foregoing,
Purchasing Division approval is not required on agency delegated or exempt purchases, but
Attorney General approval may be required.

Release Order Limitations: In the event that this contract permits release orders, a release
order may only be issued during the time this Contract is in effect. Any release order issued
within one year of the expiration of this Contract shall be effective for one year from the date
the release order is issued. No release order may be extended beyond one year after this
Contract has expired.

Fixed Period Contract: This Contract becomes effective upon Vendor’s receipt of the notice to
proceed and must be completed within days.
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D One Time Purchase: The term of this Contract shall run from the issuance of the Purchase
Order until all of the goods contracted for have been delivered, but in no event shall this Contract

extend for more than one fiscal year.

[ Other: See attached.

4, NOTICE TO PROCEED: Vendor shall begin performance of this Contract immediately upon
receiving notice to proceed unless otherwise instructed by the Agency. Unless otherwise specified, the
fully executed Purchase Order will be considered notice to proceed

5. QUANTITIES: The quantities required under this Contract shall be determined in accordance with
the category that has been identified as applicable to this Contract below.

l¥/| Open End Contract: Quantities listed in this Solicitation are approximations only, based on
estimates supplied by the Agency. It is understood and agreed that the Contract shall cover the
quantities actually ordered for delivery during the term of the Contract, whether more or less
than the quantities shown.

Service: The scope of the service to be provided will be more clearly defined in the
specifications included herewith.

[ Combined Service and Goods: The scope of the service and deliverable goods to be provided
will be more clearlydefined in the specifications included herewith.

[ | One Time Purchase: This Contract is for the purchase of a set quantity of goods that are
identified in the specifications included herewith. Once those items have been delivered, no
additional goods may be procured under this Contract without an appropriate change order
approved by the Vendor, Agency, Purchasing Division, and Attorney General’s office.

6. PRICING: The pricing set forth herein is firm for the life of the Contract, unless specified elsewhere
within this Solicitation/Contract by the State. A Vendor’s inclusion of price adjustment provisions in its
bid, without an express authorization from the State in the Solicitation to do so, may result in bid

disqualification.

7. EMERGENCY PURCHASES: The Purchasing Division Director may authorize the Agency to
purchase goods or services in the open market that Vendor would otherwise provide under this Contract
if those goods or services are for immediate or expedited delivery in an emergency. Emergencies shall
include, but are not limited to, delays in transportation or an unanticipated increase in the volume of
work. An emergency purchase in the open market, approved by the Purchasing Division Director, shall
not constitute of breach of this Contract and shall not entitle the Vendor to any form of compensation or
damages. This provision does not excuse the State from fulfilling its obligations under a One Time

Purchase contract.

8. REQUIRED DOCUMENTS: All of the items checked below must be provided to the Purchasing
Division by the Vendor as specified below.
Revised 10/02/2013
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D BID BOND: All Vendors shall furnish a bid bond in the amount of five percent (5%) of the
total amount of the bid protecting the State of West Virginia. The bid bond must be submitted

with the bid.

D PERFORMANCE BOND: The apparent successful Vendor shall provide a performance bond
in the amount of . The performance bond must be

issued and received by the Purchasing Division prior to Contract award. On construction
contracts, the performance bond must be 100% of the Contract value.

D LABOR/MATERIAL PAYMENT BOND: The apparent successful Vendor shall provide a
labor/material payment bond in the amount of 100% of the Contract value. The labor/material
payment bond must be issued and delivered to the Purchasing Division prior to Contract award.

In lieu of the Bid Bond, Performance Bond, and Labor/Material Payment Bond, the Vendor may provide
certified checks, cashier’s checks, or irrevocable letters of credit. Any certified check, cashier’s check,
or irrevocable letter of credit provided in lieu of a bond must be of the same amount and delivered on the
same schedule as the bond it replaces. A letter of credit submitted in lieu of a performance and
labor/material payment bond will only be allowed for projects under $100,000. Personal or business
checks are not acceptable.

[ MAINTENANCE BOND: The apparent successful Vendor shall provide a two (2) year
‘ maintenance bond covering the roofing system. The maintenance bond must be issued and
delivered to the Purchasing Division prior to Contract award.

D WORKERS’ COMPENSATION INSURANCE: The apparent successful Vendor shall have
appropriate workers’ compensation insurance and shall provide proof thereof upon request.

INSURANCE: The apparent successful Vendor shall furnish proof of the following insurance
prior to Contract award and shall list the state as a certificate holder:

Commercial General Liability Insurance:
or more.
Builders Risk Insurance: builders risk — all risk insurance in an amount equal to
100% of the amount of the Contract. ‘

Revised 10/02/2013
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The apparent successful Vendor shall also furnish proof of any additional insurance requirements
contained in the specifications prior to Contract award regardless of whether or not that

insurance requirement is listed above.

D LICENSE(S) / CERTIFICATIONS / PERMITS: I addition to anything required under the
Section entitled Licensing, of the General Terms and Conditions, the apparent successful Vendor
shall furnish proof of the following licenses, certifications, and/or permits prior to Contract
award, in a form acceptable to the Purchasing Division.

The apparent successful Vendor shall also furnish proof of any additional licenses or certifications
contained in the specifications prior to Contract award regardless of whether or not that
requirement is listed above.

9, LITIGATION BOND: The Director reserves the right to require any Vendor that files a protest of an
award to submit a litigation bond in the amount equal to one percent of the lowest bid submitted or
$5,000, whichever is greater. The entire amount of the bond shall be forfeited if the hearing officer
determines that the protest was filed for frivolous or improper purpose, including but not limited to, the
purpose of harassing, causing unnecessary delay, or needless expense for the Agency. All litigation
bonds shall be made payable to the Purchasing Division. In lieu of a bond, the protester may submit a
cashier’s check or certified check payable to the Purchasing Division. Cashier’s or certified checks will
be deposited with and held by the State Treasurer’s office. If it is determined that the protest has not
been filed for frivolous or improper purpose, the bond or deposit shall be returned in its entirety.

10. ALTERNATES: Any model, brand, or specification listed herein establishes the acceptable level of
quality only and is not intended to reflect a preference for, or in any way favor, a particular brand or
vendor. Vendors may bid alternates to a listed model or brand provided that the alternate is at least
equal to the model or brand and complies with the required specifications. The equality of any alternate
being bid shall be determined by the State at its sole discretion. Any Vendor bidding an alternate model
or brand should clearly identify the alternate items in its bid and should include manufacturer’s
specifications, industry literature, and/or any other relevant documentation demonstrating the equality of
the alternate items. Failure to provide information for alternate items may be grounds for rejection of a

Vendor’s bid.

11. EXCEPTIONS AND CLARIFICATIONS: The Solicitation contains the specifications that shall form
the basis of a contractual agreement. Vendor shall clearly mark any exceptions, clarifications, or

Revised 10/02/2013
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other proposed modifications in its bid. Exceptions to, clarifications of, or modifications of a requirement
or term and condition of the Solicitation may result in bid disqualification.

12. LIQUIDATED DAMAGES: Vendor shall pay liquidated damages in the amount
NA  for NA

This clause shall in no way be considered exclusive and shall not limit the State or Agency’s right to
pursue any other available remedy.

13. ACCEPTANCE/REJECTION: The State may accept or reject any bid in whole, or in part. Vendor’s
signature on its bid signifies acceptance of the terms and conditions contained in the Solicitation and
Vendor agrees to be bound by the terms of the Contract, as reflected in the Purchase Order, upon receipt.

14. REGISTRATION:  Prior to Contract award, the apparent successful Vendor must be properly
registered with the West Virginia Purchasing Division and must have paid the $125 fee if applicable.

15. COMMUNICATION LIMITATIONS: I accordance with West Virginia Code of State Rules §148-
1-6.6, communication with the State of West Virginia or any of its employees regarding this Solicitation
during the solicitation, bid, evaluation or award periods, except through the Purchasing Division, is
strictly prohibited without prior Purchasing Division approval. Purchasing Division approval for such
communication is implied for all agency delegated and exempt purchases.

16. FUNDING: This Contract shall continue for the term stated herein, contingent upon funds being
appropriated by the Legislature or otherwise being made available. In the event funds are not appropriated
or otherwise made available, this Contract becomes void and of no effect beginning on July 1 of the fiscal
year for which funding has not been appropriated or otherwise made available.

17. PAYMENT:. Payment in advance is prohibited under this Contract. Payment may only be made after
the delivery and acceptance of goods or services. The Vendor shall submit invoices, in arrears, to the
Agency at the address on the face of the purchase order labeled “Invoice To.”

18. UNIT PRICE: Unit prices shall prevail in cases of a discrepancyin the Vendor’s bid.

19. DELIVERY: All quotations are considered freight on board destination (“F.O.B. destination™) unless
alternate shipping terms are clearly identified in the bid. Vendor’s listing of shipping terms that
contradict the shipping terms expressly required by this Solicitation may result in bid disqualification.

20. INTEREST: Interest attributable to late payment will only be permitted if authorized by the West
Virginia Code. Presently, there is no provision in the law for interest on late payments.

21. PREFERENCE: Vendor Preference may only be granted upon written request and only in accordance

with the West Virginia Code § 5A-3-37 and the West Virginia Code of State Rules. A Resident Vendor
Certification form has been attached hereto to allow Vendor to apply for the preference. Vendor’s

Revised 10/02/2013
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failure to submit the Resident Vendor Certification form with its bid will result in denial of Vendor
Preference. Vendor Preference does not applyto construction projects.

22. SMALL, WOMEN-OWNED, OR MINORITY-OWNED BUSINESSES: For any solicitations
publicly advertised for bid on or after July 1, 2012, in accordance with West Virginia Code §5A-3-
37(a)(7) and W. Va. CSR § 148-22-9, any non-resident vendor certified as a small, women-owned, or
minority-owned business under W. Va. CSR § 148-22-9 shall be provided the same preference made
available to any resident vendor. Any non-resident small, women-owned, or minority-owned business
must identify itself as such in writing, must submit that writing to the Purchasing Division with its bid,
and must be properly certified under W. Va. CSR § 148-22-9 prior to submission of its bid to receive the
preferences made available to resident vendors. Preference for a non-resident small, women-owned, or
minority owned business shall be applied in accordance with W. Va. CSR § 148-22-9.

23. TAXES: The Vendor shall pay any applicable sales, use, personal prbperty or any other taxes arising
out of this Contract and the transactions contemplated thereby. The State of West Virginia is exempt

from federal and state taxes and will not pay or reimburse such taxes.

24. CANCELLATION: The Purchasing Division Director reserves the right to cancel this Contract
immediately upon written notice to the vendor if the materials or workmanship supplied do not conform
to the specifications contained in the Contract. The Purchasing Division Director may cancel any
purchase or Contract upon 30 days written notice to the Vendor in accordance with West Virginia Code

of State Rules § 148-1-7.16.2.

25. WAIVER OF MINOR IRREGULARITIES: The Director reserves the right to waive minor
irregularities in bids or specifications in accordance with West Virginia Code of State Rules § 148-1-4.6.

26. TIME: Time is of the essence with regard to all matters of time and performance in this Contract.

27. APPLICABLE LAW: This Contract is governed by and interpreted under West Virginia law without
giving effect to its choice of law principles. Any information provided in specification manuals, or any
other source, verbal or written, which contradicts or violates the West Virginia Constitution, West
Virginia Code or West Virginia Code of State Rules is void and of no effect.

28. COMPLIANCE: Vendor shall comply with all applicable federal, state, and local laws, regulations and
ordinances. By submitting a bid, Vendors acknowledge that they have reviewed, understand, and will

comply with all applicable law.

29. PREVAILING WAGE: On any contract for the construction of a public improvement, Vendor and any
subcontractors utilized by Vendor shall pay a rate or rates of wages which shall not be less than the fair
minimum rate or rates of wages (prevailing wage), as established by the West Virginia Division of
Labor under West Virginia Code §§ 21-5A-1 et seq. and available at http://www.sos.wv.gov/administrative-
law/wagerates/Pages/default.aspx. Vendor shall be responsible for ensuring compliance with prevailing
wage requirements and determining when prevailing wage
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requirements are applicable. The required contract provisions contained in West Virginia Code of State
Rules § 42-7-3 are specificallyincorporated herein by reference.

30. ARBITRATION: Any references made to arbitration contained in this Contract, Vendor’s bid, or in
any American Institute of Architects documents pertaining to this Contract are hereby deleted, void, and
of no effect.

31. MODIFICATIONS: This writing is the parties’ final expression of intent. Notwithstanding anything
contained in this Contract to the contrary, no modification of this Contract shall be binding without
mutual written consent of the Agency, and the Vendor, with approval of the Purchasing Division and the
Attorney General’s office (Attomey General approval is as to form only). No Change shall be
implemented by the Vendor until such time as the Vendor receives an approved written change
order from the Purchasing Division.

32. WAIVER: The failure of either party to insist upon a strict performance of any of the terms or
provision of this Contract, or to exercise any option, right, or remedy herein contained, shall not be
construed as a waiver or a relinquishment for the future of such term, provision, option, right, or remedy,
but the same shall continue in full force and effect. Any waiver must be expressly stated in writing and
signed by the waiving party. '

33. SUBSEQUENT FORMS: The terms and conditions contained in this Contract shall supersede any and
all subsequent terms and conditions which may appear on any form documents submitted by Vendor to
the Agency or Purchasing Division such as price lists, order forms, invoices, sales agreements, or
maintenance agreements, and includes internet websites or other electronic documents. Acceptance or
use of Vendor’s forms does not constitute acceptance of the terms and conditions contained thereon.

34. ASSIGNMENT: Neither this Contract nor any monies due, or to become due hereunder, may be
assigned by the Vendor without the express written consent of the Agency, the Purchasing Division, the
Attorney General’s office (as to form only), and any other government agency or office that may be
required to approve such assignments. Notwithstanding the foregoing, Purchasing Division approval
may or maynot be required on certain agency delegated or exempt purchases.

35. WARRANTY: The Vendor expressly warrants that the goods and/or services covered by this Contract
will: (a) conform to the specifications, drawings, samples, or other description furnished or specified by
the Agency; (b) be merchantable and fit for the purpose intended; and (c) be free from defect in material
and workmanship.

36. STATE EMPLOYEES: State employees are not permitted to utilize this Contract for personal use and
the Vendor is prohibited from permitting or facilitating the same.

37. BANKRUPTCY: In the event the Vendor files for bankruptcy protection, the State of West Virginia
may deem this Contract null and void, and terminate this Contract without notice.

Revised 10/02/2013
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38. [RESERVED]

39, CONFIDENTIALITY: The Vendor agrees that it will not disclose to anyone, directly or indirectly, any
such personally identifiable information or other confidential information gained from the Agency,
unless the individual who is the subject of the information consents to the disclosure in writing or the
disclosure is made pursuant to the Agency’s policies, procedures, and rules. Vendor further agrees to
comply with the Confidentiality Policies and Information Security Accountability Requirements, set

forth in http://www.state.wv.us/admin/purchase/privacy/default. html.

40, DISCLOSURE: Vendor’s response to the Solicitation and the resulting Contract are considered public
documents and will be disclosed to the public in accordance with the laws, rules, and policies governing
the West Virginia Purchasing Division. Those laws include, but are not limited to, the Freedom of
Information Act found in West Virginia Code § 29B-1-1 et seq.

If a Vendor considers any part of its bid to be exempt from public disclosure, Vendor must so indicate
by specifically identifying the exempt information, identifying the exemption that applies, providing a
detailed justification for the exemption, segregating the exempt information from the general bid
information, and submitting the exempt information as part of its bid but in a segregated and clearly
identifiable format. Failure to comply with the foregoing requirements will result in public disclosure
of the Vendor’s bid without further notice. A Vendor’s act of marking all or nearly all of its bid as
exempt is not sufficient to avoid disclosure and WILL NOT BE HONORED. Vendor’s act of marking a
bid or any part thereof as “confidential” or “proprietary” is not sufficient to avoid disclosure and WILL
NOT BE HONORED. In addition, a legend or other statement indicating that all or substantially all of
the bid is exempt from disclosure is not sufficient to avoid disclosure and WILL NOT BE HONORED.
Vendor will be required to defend any claimed exemption for nondisclosure in the event of an
administrative or judicial challenge to the State’s nondisclosure. Vendor must indemnify the State for
any costs incurred related to any exemptions claimed by Vendor. Any questions regarding the
applicability of the various public records laws should be addressed to your own legal counsel prior to

bid submission.

41. LICENSING: In accordance with West Virginia Code of State Rules §148-1-6.1.7, Vendor must be
licensed and in good standing in accordance with any and all state and local laws and requirements by
any state or local agency of West Virginia, including, but not limited to, the West Virginia Secretary of
State’s Office, the West Virginia Tax Department, West Virginia Insurance Commission, or any other
state agency or political subdivision. Upon request, the Vendor must provide all necessary releases to
obtain information to enable the Purchasing Division Director or the Agency to verify that the Vendor is
licensed and in good standing with the above entities.

42. ANTITRUST: In submitting a bid to, signing a contract with, or accepting a Purchase Order from any
agency of the State of West Virginia, the Vendor agrees to convey, sell, assign, or transfer to the State of
West Virginia all rights, title, and interest in and to all causes of action it may now or hereafter acquire
under the antitrust laws of the United States and the State of West Virginia for price fixing and/or
unreasonable restraints of trade relating to the particular commodities or services purchased or acquired
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by the State of West Virginia. Such assignment shall be made and become effective at the time the
purchasing agency tenders the initial payment to Vendor.

43. VENDOR CERTIFICATIONS: By signing its bid or entering into this Contract, Vendor certifies (1)
that its bid was made without prior understanding, agreement, or connection with any corporation, firm,
limited liability company, partnership, person or entity submitting a bid for the same material, supplies,
equipment or services; (2) that its bid is in all respects fair and without collusion or fraud; (3) that this
Contract is accepted or entered into without any prior understanding, agreement, or connection to any
other entity that could be considered a violation of law; and (4) that it has reviewed this RFQ in its
entirety, understands the requirements, terms and conditions, and other information contained herein.
Vendor’s signature on its bid also affirms that neither it nor its representatives have any interest, nor
shall acquire any interest, direct or indirect, which would compromise the performance of its services
hereunder. Any such interests shall be promptly presented in detail to the Agency.

The individual signing this bid on behalf of Vendor certifies that he or she is authorized by the Vendor
to execute this bid or any documents related thereto on Vendor’s behalf; that he or she is authorized to
bind the Vendor in a contractual relationship; and that, to the best of his or her knowledge, the Vendor
has properlyregistered with any State agency that may require registration.

44. PURCHASING CARD ACCEPTANCE: The State of West Virginia currently utilizes a Purchasing
Card program, administered under contract by a banking institution, to process payment for goods and
services. The Vendor must accept the State of West Virginia’s Purchasing Card for payment of all
orders under this Contract unless the box below is checked.

Vendor is not required to accept the State of West Virginia’s Purchasing Card as payment for all
goods and services.

45. VENDOR RELATIONSHIP: The relationship of the Vendor to the State shall be that of an
independent contractor and no principal-agent relationship or employer-employee relationship is
contemplated or created by this Contract. The Vendor as an independent contractor is solely liable for
the acts and omissions of its employees and agents. Vendor shall be responsible for selecting; supervising,
and compensating any and all individuals employed pursuant to the terms of this Solicitation
and resulting contract. Neither the Vendor, nor any employees or subcontractors of the Vendor, shall
be deemed to be employees of the State for any purpose whatsoever. Vendor shall be exclusively
responsible for payment of employees and contractors for all wages and salaries, taxes, withholding
payments, penalties, fees, fringe benefits, professional liability insurance premiums, contributions to
insurance and pension, or other deferred compensation plans, including but not limited to, Workers’
Compensation and Social Security obligations, licensing fees, efc. and the filing of all necessary
documents, forms and returns pertinent to all of the foregoing. Vendor shall hold harmless the State, and
shall provide the State and Agency with a defense against any and all claims including, but not limited
to, the foregoing payments, withholdings, contributions, taxes, Social Security taxes, and employer
income tax returns.

46. INDEMNIFICATION: The Vendor agrees to indemnify, defend, and hold harmless the State and the
Agency, their officers, and employees from and against: (1) Any claims or losses for services rendered
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by any subcontractor, person, or firm performing or supplying services, materials, or supplies in
connection with the performance of the Contract; (2) Any claims or losses resulting to any person or
entity injured or damaged by the Vendor, its officers, employees, or subcontractors by the publication,
translation, reproduction, delivery, performance, use, or disposition of any data used under the
Contract in a manner not authorized by the Contract, or by Federal or State statutes or regulations;
and (3) Any failure of the Vendor, its officers, employees, or subcontractors to observe State and
Federal laws including, but not limited to, labor and wage and hour laws.

47. PURCHASING AFFIDAVIT: In accordance with West Virginia Code § 5A-3-10a, all Vendors
are required to sign, notarize, and submit the Purchasing Affidavit stating that neither the Vendor nor
a related party owe a debt to the State in excess of $1,000. The affidavit must be submitted prior to
award, but should be submitted with the Vendor’s bid. A copy of the Purchasing Affidavit is

included herewith.

48. ADDITIONAL AGENCY AND LOCAL GOVERNMENT USE: This Contract may be utilized
by and extends to other agencies, spending units, and political subdivisions of the State of West
Virginia; county, municipal, and other local government bodies; and school districts (“Other
Government Entities”). This Contract shall be extended to the aforementioned Other Government
Entities on the same prices, terms, and conditions as those offered and agreed to in this Contract. If
the Vendor does not wish to extend the prices, terms, and conditions of its bid and subsequent contract
to the Other Government Entities, the Vendor must clearly indicate such refusal in its bid. A refusal
to extend this Contract to the Other Government Entities shall not impact or influence the award of

this Contract in any manner.

49. CONFLICT OF INTEREST: Vendor, its officers or members or employees, shall not presently
have or acquire any interest, direct or indirect, which would conflict with or compromise the
performance of its obligations hereunder. Vendor shall periodically inquire of its officers, members
and employees to ensure that a conflict of interest does not arise. Any conflict of interest discovered

shall be promptly presented in detail to the Agency.

50. REPORTS: Vendor shall provide the Agency and/or the Purchasing Division with the
following reports identified by a checked box below:

[y} Such reports as the Agency and/or the Purchasing Division may request. Requested reports may
include, but are not limited to, quantities purchased, agencies utilizing the contract, total contract
expenditures by agency, etc.

| ,/ Quarterly reports detailing the total quantity of purchases in units and dollars, along with a listing
of purchases by agency. Quarterly reports should be delivered to the Purchasing Division via

email at purchasing requisitions@wv.gov.

51. BACKGROUND CHECK: In accordance with W. Va. Code § 15-2D-3, t_he Director of the
Division of Protective Services shall require any service provider whose employees are regularly
employed on the grounds or in the buildings of the Capitol complex or who have access to sensitive or

critical information
Revised 10/02/2013




16

to submit to a fingerprint-based state and federal background inquiry through the state repository.
The service provider is responsible for any costs associated with the fingerprint-based state and federal
background inquiry.

After the contract for such services has been approved, but before any such employees are permitted to
be on the grounds or in the buildings of the Capitol complex or have access to sensitive or critical
information, the service provider shall submit a list of all persons who will be physically present and
working at the Capitol complex to the Director of the Division of Protective Services for purposes of
verifying compliance with this provision.

The State reserves the right to prohibit a service provider’s employees from accessing sensitive or
critical information or to be present at the Capitol complex based upon results addressed from a criminal

background check.

Service providers should contact the West Virginia Division of Protective Services by phone at
(304)558-9911 for more information.

52. PREFERENCE FOR USE OF DOMESTIC STEEL PRODUCTS: Except when authorized by the
Director of the Purchasing Division pursuant to W. Va. Code § 5A-3-56, no contractor may use or
supply steel products for a State Contract Project other than those steel products made in the United
States. A contractor who uses steel products in violation of this section may be subject to civil penalties

pursuant to W. Va. Code § 5A-3-56. As used in this section:

a, “State Contract Project” means any erection or construction of, or any addition to, alteration of
or other improvement to any building or structure, including, but not limited to, roads or highways,
or the installation of any heating or cooling or ventilating plants or other equipment, or the
supply of and materials for such projects, pursuant to a contract with the State of West
Virginia for which bids were solicited on or after June 6, 2001.

b. “Steel Products” means products rolled, formed, shaped, drawn, extruded, forged, cast, fabricated
or otherwise similarly processed, or processed by a combination of two or more or
such operations, from steel made by the open heath, basic oxygen, electric furnace, Bessemer or

other steel making process.

The Purchasing Division Director may, in writing, authorize the use of foreign steel products if:

a. The cost for each contract item used does not exceed one tenth of one percent (.1%) of the total
contract cost or two thousand five hundred dollars ($2,500.00), whichever is greater. For the
purposes of this section, the cost is the value of the steel product as delivered to the project; or

b. The Director of the Purchasing Division determines that specified steel materials are not
produced in the United States in sufficient quantity or otherwise are not reasonably available to
meet contract requirements.
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ADDENDUM ACKNOWLEDGEMENT FORM
SOLICITATION NO.: 7014EC06

Instructions: Please acknowledge receipt of all addenda issued with this solicitation by completing this
addendum acknowledgment form. Check the box next to each addendum received and sign below.
Failure to acknowledge addenda may result in bid disqualification.

Acknowledgment: I hereby acknowledge receipt of the following addenda and have made the
necessary revisions to my proposal, plans and/or specification, etc.

Addendum Numbers Received:
(Check the box next to each addendum received)

[x ] Addendum No. 1 [ ] Addendum No. 6
[x ] Addendum No. 2 [ ] Addendum No.7
[x 1] Addendum No. 3 [ ] Addendum No. 8
[x ] Addendum No. 4 [ ] Addendum No. 9
[x ] Addendum No. 5 [ ] Addendum No. 10

I understand that failure to confirm the receipt of addenda may be cause for rejection of this bid. I
further understand that any verbal representation made or assumed to be made during any oral
discussion held between Vendor’s representatives and any state personnel is not binding. Only the
information issued in writing and added to the specifications by an official addendum is binding.

Middletown Tractor Sales

Company

> i gnature

14 March 2014

Date

NOTE: This addendum acknowledgement should be submitted with the bid to expedite document processing.
Revised 6/8/2012
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By signing below, I certify that [ have reviewed this Solicitation in its entirety; understand the requirements,
terms and conditions, and other information contained herein; that I am submitting this bid or proposal for
review and consideration; that I am authorized by the bidder to execute this bid or any documents related
thereto on bidder’s behalf; that I am authorized to bind the bidder in a contractual relationship; and that to the
best of myknowledge, the bidder has properlyregistered with any State agency that may require

registration.

MIddletown Tractor Sales

(Compm}’)?kf /‘4:

(Afithorized Signafizey”

Phillip A, Cottrille, Sales Consultant
(Representative Name, Title)

304-366-4690 (Ext. 242) 304-366-4698
(Phone Number) (Fax Number)

18 February 2014

(Date)

Revised 10/02/2013



REQUEST FOR QUOTATION 20
RFQ 7014EC06 2 WHEEL DRIVE TRACTOR W/RIGHT SIDE HYDRAULIC FLAIL
MOWER AND REAR MOUNTED PTO FLAIL MOWER

SPECIFICATIONS
1. PURPOSE AND SCOPE: The West Virginia Purchasing Division is soliciting bids
On behalf of the West Virginia Division of Highways, Department of Transportation

to establish an open-end contract for a Two (2) Wheel Drive Tractor with Right Side
Hydraulic Flail Mower and Rear Mounted PTO Flail Mower.

2. DEFINITIONS: The terms listed below shall have the meanings assigned to them
below. Additional definitions can be found in section 2 of the General Terms and

Conditions.

2.1 “Contract Item” or “Contract Items” means the list of items identified in Section
3, Subsection 1 below. '

2.2 “Pricing Pages” means the schedule of prices, estimated order quantity, and totals
attached hereto as Exhibit A and used to evaluate the RFQ.

2.3 “RFQ” means the official request for quotation published by the Purchasing
Division and identified as 7014ECO06.

24 “WVDOH” means "West'Virginia Division of Highways.
2.5 “PTO” means Power Take Off.

2.6 “OAT” means organic acid technology.

2.7 “OSHA” means Occupational Safety and Health Act.
2.8 “MPH?” means miles per hour.

2.9 “GPM” means gallons per minute.

2.10 “PSI” means pounds per square inch.

2.11 “ROPS” means Roll-over Protection Structures.

2.12 “RPM?” means Revolutions per minute.
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3. GENERAL REQUIREMENTS:

3.1 Contract Items and Mandatory Requirements: Vendor shall provide
Agency with the contract Items listed below on an open-end and continuing
basis. Contract items must meet or exceed the mandatory requirements as
shown below.

3.1.1 General — 2 Wheel Drive Tractor general mandatory requirements.
3.1.1.1 Unit shall be 2 wheel drive.
3.1.1.2 Wheelbase shall be 94 inches minimum.
3.1.1.3 Tractor dry weight (without ballast): shall be 8,000 Ibs. minimum.
3.1.1.4 Unit shall be equipped with manufacturers lockable side panels.
3.1.1.5 Shall have tilt up hood with manufacturers approved prop system.
3.1.1.6 All daily services shall be done from ground level.
3.1.1.5 Vendor must certify that unit offered will meet or exceed the

“Occupational Safety and Health Act of 1970” or subsequent changes that
are in effect at the time of manufacture of the unit. Please see Exhibit C.

3.1.2 Engine — The following are mandatory requirements reiated to the tractor’s
engine.

3.1.2.1 Engine shall be; Tier 4 Compliant.
3.1.2.2 Shall have 72 PTO horsepower minimum.
3.1.2.3 Shall be Manufacturers water cooled, diesel powered engine.

3.1.2.4 Shall be Manufacturers standard governor with engine key shut off,
wire sealed by Manufacturer.

3.1.3 Engine Lubrication System — The following are mandatory requirements
related to engine’s lubrication system.
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3.1.3.1 The engine shall have full pressure lubrication with oil filter and oil
by pass system.

3.1.3.2 Shall have engine oil cooler

3.1.4 Engine Cooling System — The following are mandatory requirements
related to the engine’s cooling system.

3.1.4.1 Shall have a pressurized cooling system with thermostat and by
pass, supplied with permanent OAT (organic acid technology) type
extended life antifreeze or equal rated to -30 degrees F or lower,

3.14.2 Cooling system shall be equipped with a coolant recovery tank
and sight glass.

3.14.3 Cooling system shall have a minimum of 14 quart capacity.

3.1.44 Shall have manufacturer’s recommended engine coolant filter
provided.

3.14.5 Cooling system shall have an Air Induction System.

3.14.6 Dry type dual element (2 stage) air cleaner with self dumping
valve shall be prov1ded

3.1.4.7 Unit shall have dash mounted air filter restriction indicator with

light that is operator visible when service is required.

3.1.5 Exhaust System — The following are mandatory items related to the
exhaust system.

3.1.5.1 Shall have muffler horizontally mounted under the hood and
insulated.

3.1.5.2 The exhaust piping shall be a horizontal down swept type clear of
operator contact and shall be positioned to prevent dragging.
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3.1.6 Electrical System — The following are mandatory items related to the
electrical system.

3.1.6.1 Unit’s electrical system shall be manufacturers noise suppression
wiring, and must have 12 volts negative ground.

3.1.6.2 Shall have a minimum of 800 cold cranking amp battery.

3.1.6.3 Neutral start switch (for safety purposes) shall be provided.
3.1.7 Charging System — The following are mandatory items related to the

charging system.

3.1.7.1 Charging system shall be manufacturer standard for model bid.

3.1.7.2 Unit shall have 100 amp alternator minimum with internal regulator.

3.1.8 Engine Fuel System — The following are mandatory requirements related to
the engine’s fuel system.

3.1.8.1 Shall have fuel tank capacity minimum 40 U.S. gallons and If fuel
tank is exposed, unit shall be provided with skid plate.

3.1.8.2 Dual stage filtering shall be provided.
3.1.8.3 Unit shall have a fuel water separator.
3.1.8.4 Shall have distributor type injection system.
3.1.9 Lighting — The following are mandatory re;luirements related to the lights.

3.1.9.1 Unit shall have Class 1 LED amber beacon; mounted in front center
of cab roof with brush guard.

3.1.9.2 OSHA approved back up alarm shall be provided on unit.

3.1.9.3 Shall have two (2) high-low beam head light (halogen) with
manufacturers heavy duty switch.
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3.1.9.4 Shall have four (4) roof mounted work lights; two (2) front and
two (2) rear.

3.1.9.5 Shall have fender mounted rear tail lights and turn signals shall be
shock mounted.

3.1.9.6 Unit shall have seven (7) terminal out sockets to provide lighting
for towed equipment.

3.1.9.7 Shall have four (4) roof mounted flashing warning lights; two (2)
front and two (2) rear .

3.1.9.8 Unit shall be provided with console and dome lighting.

3.1.9.9 License plate bracket shall be provided on rear of unit with slow
moving vehicle sign.

3.1.10 Unit Instrumentation — The following are mandatory requirements
related to the units instrument panel.

3.1.10.1 Unit Instrumentation shall include:
A. Tachometer
B. Speedometer
C. Hour meter must be operable from engine operation not key

switch
D. Coolant temperature indicator with audible buzzer or warning

light
E. Oil pressure indicator with audible buzzer or warning light
F. Hydraulic oil temperature indicator with audible buzzer or
warning light, to warn operator when manufacturers
recommended hydraulic oil temperature is exceeded.

3.1.11 PTO Clutch - The following are mandatory requirements related to the

clutch.

3.1.11.1 Clutch shall be wet type, heavy duty available.
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3.1.12 Transmission — The following are mandatory requirements related to the
transmission’s design and arrangement.

3.1.12.1 Shall have power shift design mechanically controlled.

3.1.12.2 The unit shall have 12 forward speeds minimum and 12 reverse
speeds minimum,

3.1.12.3 Speed ranges shall be 1.0 to 20 MPH forward and 1.0 to 10.0
MPH in reverse.

3.1.12.4 Transmission manual shift lever shall be console mounted.

3.1.13 Differential — The following are mandatory requirements related to the
differential.

3.1.13.1 Differential shall be manufacturers heavy duty.

3.1.13.2 Shall have manufacturers differential lock engagement and
disengagement capability.

3.1.13.3 Shall have on-the-go differential lock engagement and
disengagement capacity.

3.1.14Front Axle — The following are mandatory requirements related to the front
axle.

3.1.14.1 Front axle shall be manufacturers heavy duty .

3.1.14.2 Front axle shall have of 20 degree oscillation minimum.

3.1.15 Rear Axle - The following are mandatory requirements related to the rear
axle.

3.1.15.1 The rear axle shall be 3 inches minimum in diameter.

3.1.16 Planetary Final Drives — The following are mandatory requirements
related to the tractor’s planetary final drives.
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3.1.16.1 Planetary final drives shall be in board type.

3.1.17 Hydraulic System — The following are mandatory requirements related to
the tractor’s hydraulic system. A

3.1.17.1 Tractor hydraulic system shall provide 24.5 GPM minimum flow
rate.

3.1.17.2  Tractor shall have two (2) control valves with three (3) detent
position and flow.

3.1.17.3  Shall have ISO ( International Standardization Organization )
push-pull breakaway couplers and hydraulic hoses that can be coupled and
uncoupled while under pressure for mount and dismount of flail mowers.

3.1.17.4 Shall have stand by hydraulic pressure 2900 PSI minimum.

3.1.18 Brakes — The following are mandatory requirements related to the brakes.

3.1.18.1 Recommended manufacturers emergency braking system shall be
- provided. ‘

3.1.18.2 Tractor shall have hydraulic actuated service brakes.

3.1.18.3 Tractor shall have wet type disk brakes which must be self
adjusting and equalizing,

3.1.18.4 Shall have Asbestos free lining.

3.1.19 Tires — The following are mandatory requirements related to the tires.
3.1.19.1 Front tires shall be: 10.00 x 16 — 6 ply F2 tread

3.1.19.2 Rear tires shall be: 18.4 x 30 — 8 ply Rltread

3.1.20 Three Point Hitch — The following are mandatory requirements related to
the hitch.
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3.1.20.1 Hitch shall have external switch to control raising and lowering
from rear of tractor for safety purposes.

3.1.20.2 Hitch lift capaci{y shall be 4,745 1bs minimum at 24 inches
behind lift point.

3.1.20.3 Hitch shall be electro-hydraulically operated.

3.1.20.4 Three point hitch shall be Category 2.

3.1.21 Cab and Related Accessories — The following are mandatory requirements
related to the cab and accessories.

3.1.21.1 Cab shall be OSHA approved ROPS.

3.1.21.2 Cab shall be mounted by the manufacturer, insulated and
pressurized.

3.1.21.3 Cab shall have safety glass, tinted at all locations.

3.1.21.4 Cab unit shall be equipped with heater, defroster, and air
conditioning and shall be installed by the manufacturer.

3.1.21.5 Cab shall have two (2) lockable entry doors keyed alike.

3.1.21.6  Seat shall be cloth covered type protected with scotch guard (or
equal) and equipped with a seat belt.

3.1.21.7 Seat shall have a height and weight adjustment and swivel left
and right 20 degrees minimum for easier operation.

3.1.21.8 Seat shall be equipped with adjustable arm rests.
3.1.21.9 Unit shall be equipped with a tilt/telescoping steering wheel.

3.1.21.10 Tool box shall be provided, weather resistant, lockable, and
mounted for operator convenience.

3.1.21.11 Cab unit shall have front and rear windshield wipers and
washers.
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3.1.21.12 Left and right side view mirrors and in cab rear view mirror shall
be provided.

3.1.21.13 Cab and tractor shall have a type of non-skid step (steps) and
hand holds for safety purposes.

3.1.21.14 Unit shall be equipped with a first aid kit mounted inside of cab.
3.1.21.15 Unit shall include manufacturer’s vandalism package.

3.1.21.16  All features that are considered to be manufacturers standard
equipment that are not specifically addressed above shall be provided.

3.1.21.17 Unit shall be delivered to the WVDOH with all manufacturers
recommended safety related decals and safety features intact.

3.1.22 PTO Requirements — The following are mandatory requirements related
to the PTO (power take off).

3.1.22.1 Tractor shall have a minimum of 540 PTO R.P.M.
3.1.22.2 PTO shall be engaged and disengaged on the go.

3.1.22.3  Shall be manufacturers heavy.

3.1.23 Advertisement — The following are mandatory requirements related to
advertising.

3.1.23.1 Manufacturer shall attach a metal plate on the unit stating
manufacturer, serial number, or model number, etc. No decals or painted

advertisement are permitted.

3.1.24 Paint — The following are mandatory items related to the color of unit.

3.1.24.1 The tractor shall be painted manufacturers standard color.
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3.2 Side Mower — The following are general mandatory requirements related to the
side mower.

3.2.1 General

3.2.1.1 Mower shall consist of mid frame which can be mounted to the
tractor. An arm shall be pinned to side of frame to permit vertical
movement. At the end of arm, a right side flail mowing attachment shall be
mounted. It shall be operated hydraulically by means of a system of lifting
cylinders. Mower shall include a positive transport locking position.

3.2.1.2 Side mower shall have electric on and off switch control with
starter interrupt within easy reach of operator.

3.2.1.3 Vendor must certify that unit offered will meet or exceed the
“Occupational Safety and Health Act of 1970 or subsequent changes that
are in effect at the time of manufacture of the unit. See Exhibit C attached.

3.2.2 Cutter Shaft — The following are mandatory items related to the cutter
shaft.

3.2.2.1 Cutter shaft shall be equipped with a heavy duty main shaft that is
constructed of steel 5-1/2 inches minimum in diameter. Flail cutter main
shaft bearing shall be grease lubricated self-aligning bearings.

3.2.2.2 Cutter housing shall be constructed of steel, minimum 10 gauge and
shall include full length replaceable skid shoes and manufacturers standard
trash deflectors, and shall be equipped with bearing guards.

3.2.2.3 Cutter shaft speed shall be 2300 RPM minimum.

3.2.2.4 Rear rollers must be full length of mower and shall be six (6) inches
minimum in diameter, adjustable from one (1) inch minimum to six (6)
inches minimum with greaseable bearing.

3.2.2.5 Cutting swath for right side mower shall be (74) inches in length
minimum.

3.2.2.6 Flail cutters shall be driven by an oil motor which can be reversed.
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3.2.2.7 Cutter shall be equipped with four (4) ounce cut knives, reversible
and self cleaning and mounted on cutter shaft.

3.2.3 Hydraulics — The following are mandatory items related to the hydraulics.

3.2.3.1 Manufacturer’s auxiliary shaft driven hydraulic pump shall be
mounted on front of tractor capable of operating right side flail mower
within manufactures pre-set hydraulic temperature range and shall be rated

3.2.3.2 Hydraulic oil shall be supplied by an adequately sized and mounted
reservoir. Tank shall be constructed that it functions to maintain oil
temperature at no greater than 85 degrees Fahrenheit over ambient
temperature under normal operating conditions.

3.2.3.3 Tank shall have a built-in oil level sight glass and thermometer.
3.2.3.4 All necessary control valves and cylinders shall be furnished.
3.2.3.5 Manufacturer’s recommended hydraulic reservoir shall be provided.

3.2.3.6 Hydraulic tank shall be labeled accordlngly for safety and type of
hydraulic fluid.

3.2.3.7 Sight glass on hydraulic tank shall be provided for operator daily
check.

3.3 Rear Mower

3.3.1 General - The following are mandatory items related to the rear mower.
3.3.1.1 A rear mounted flail shall be provided.
3.3.1.2 This flail cutter shall be driven by the tractors rear PTO system.
3.3.1.3 Drive train shall be equipped with spring loaded type slip clutch.
3.3.1.4 Driveshaft to outboard drive shall be totally enclosed.

3.3.1.5 Gear box shall be minimum 60 horsepower continuous.

Revision 10/25/13



REQUEST FOR QUOTATION
RFQ 7014EC06 2 WHEEL DRIVE TRACTOR W/RIGHT SIDE HYDRAULIC FLAIL
MOWER AND REAR MOUNTED PTO FLAIL MOWER

3.3.1.6 Vendor must certify that unit offered will meet or exceed the
“OSHA Occupational Safety and Health Act of 1970 or subsequent
changes that are in effect at the time of manufacture of unit. See Exhibit C

attached.

3.3.2 Cutter Shaft — The following are mandatory items related to the cutter
shaft.

© 3.3.2.1 Rear flail cutter shall be equipped with a heavy duty main shaft that
shall be constructed of steel minimum 5 — % inches in diameter. Cutter
shaft bearings shall be self aligning and greaseable.

3.3.2.2 Cutter housing shall be constructed of 10 gauge minimum steel and
shall be equipped with bearing guards..

3.3.2.3 Cutter speed shall be a minimum of 2300 RPM inherently and shall
be dynamically balanced.

3.3.2.4 Rear housing rollers shall be full length of housing and six (6)
inches minimum in diameter. Shall be adjustable from % inches minimum
to six (6) inches maximum and equipped with greaseable bearings.
.3.3.2.5 Cutting swath shall be 88 inches minimum in length.

3.3.2.6 Rear mower shall be offset to overlap inside cut of side mower.

3.3.2.7 Cutter shall be equipped with four (4) ounce course cut knives,
reversible and self cleaning and shall be mounted on cutter shaft.

3.3.3 Safety Items — The following are mandatory items related to the safety.

3.3.3.1 Wing tilt switch shall automatically shut off mowers when raised
into transport position.

3.3.4 Paint — The following are mandatory items related to the color.

3.3.4.1 Mower shall be manufacturer’s standard color.
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3.3.5 Advertising — The following is a mandatory requirement related to
advertising.

3.3.5.1 Shall have only one (1) manufacturer name plate, which must
include model number, may appear on exterior of unit. Logos created
through the stamping or casting process of manufacturer are also acceptable.

4. CONTRACT AWARD:

4.1 Contract Award: The Contract is intended to provide Agencies with a
purchase price on all Contract Items. The Contract shall be awarded to the
Vendor that provides the Contract Items meeting the required specifications
for the lowest overall total cost as shown on the Pricing Pages.

4.2 Pricing Pages: Vendor should complete the Pricing Pages (Exhibit A) by
completing the Year, Make, Model, and inserting quoted price. Vendor
should complete the pricing pages in their entirety as failure to do so may
result in Vendor’s bids being disqualified.

The Pricing Page contains a list of the Contract Items and estimated purchase

- volume. The estimated purchase volume for each item represents the
approximate volume of anticipated purchases only. No future use of the
Contract or any individual item is guaranteed or implied.

Notwithstanding the foregoing, the Purchasing Division may correct errors at
its discretion. Vendor should type or electronically enter the information into
the Pricing Page to prevent errors in evaluation. The Pricing Pages were
created as a Microsoft Excel document and vendor can request an electronic
copy for bid purposes by sending an email request to the following address:
Crystal.G.Rink @WV.Gov.

5. ORDERING AND PAYMENT:

5.1 Ordering: Vendor shall accept orders by regular mail, facsimile, e-mail, or any other
written forms of communication.
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5.2 Payment: Vendor shall accept payment in accordance with the payment procedures
of the State of West Virginia.

5.3 Equipment Contract Order: Spending Unit shall issue a written equipment
contract order (form number WV-35) for items covered by this contract.

6. DELIVERY AND RETURN:

6.1 Delivery Time: Vendor shall deliver standard orders within 180 working days after
orders are received. Vendor shall ship all orders in accordance with the above
schedule and shall not hold orders until a minimum delivery quantity is met. A
completed pilot model for inspection must be provided within 120 working day(s)
after receipt of the purchase agreement by the successful vendor. Working day is
defined as any week day, Monday thru Friday, excluding Federal and State
Holidays.

6.2 Late Delivery: The Agency placing the order under this Contract must be notified
in writing if orders will be delayed for any reason. Any delay in delivery that could
cause harm to an Agency will be grounds for cancellation of the delayed order,
and/or obtaining the items ordered from a third party.

Any Agency seeking to obtain items from a third party under this provision must
first obtain approval of the Purchasing Division.

6.3 Delivery Payment/Risk of Loss: Standard order delivery shall be F.O.B.
destination to the Agency’s location. Vendor shall include the cost of standard
order delivery charges in its bid pricing/discount and is not permitted to charge the
Agency separately for such delivery.

6.4 Representative Unit for Test: The successful vendor must (if specified)
provide the DOH one (1) completed representative unit to be observed and
evaluated on each order to insure compliance with specification. If
requested, the time period for testing and evaluation shall be seven (7)
working days following receipt of the unit. DOH will incur no obligation
for deterioration of surfaces, finishes, seals, and mechanical or electrical
parts on the unit resulting from operation and testing within the limits of
these specifications; nor will DOH incur obligation for damage to the unit
resulting from failure to meet specifications when due care and attention is
given by DOH and testing is done within the limits of these specifications.
Failure of the pilot unit to satisfactorily meet specifications as bid  may be
cause for cancellation of the purchase order, and return of the delivered unit
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along with all associated equipment to the vendor at the vendor’s expense.

6.5 Condition of Unit(s) Upon Delivery: All units must arrive at the prescribed
delivery point having been completely pre-serviced with oil, lubricants, and :
coolant. All prescribed precautions pertaining to first operations and break- in  of
the unit are to be posted conspicuously on the unit for ready observance by the

operator.

6.6 Delivery Point: Delivery point of the completed representative unit will be the
WVDOH, Equipment Division, Rt. 33 and Brushy Fork Road, Buckhannon, WV

26201.

7. MISCELLANEOQUS:

7.1 No Substitutions: Vendor shall supply only Contract Items submitted in response
to the RFQ unless a contract modification is approved in accordance with the
provisions contamed in this Contract.

7.2Exception to Non-Mandatory Specifications: Exception to a non-mandatory
specification may be made by the bidder, providing the exception isn’t
available from the manufacturer. Any exception must be indicated on
a separate attachment and labeled as “Exceptions to Specifications” and
supported by documentation from the manufacturer. The state reserves the
right to waive minor irregularities in bids or specifications in accordance
with §148-1-4(f) of the WV Legislative Rules and Regulations.

7.3 Reports: Vendor shall provide quarterly reports and annual summaries to the
Agency showing the Agency’s items purchased, quantities of items purchased,
and total dollar value of the items purchased. Vendor shall also provide reports,
upon request, showing the items purchased during the term of this Contract, the
quantity purchased for each of those items, and the total value of purchases for each
of those items. Failure to supply such reports may be grounds for cancellation of

this Contract.

74 Contract Manager: During its performance of this Contract, Vendor must
designate and maintain a primary contract manager responsible for overseeing
Vendor’s responsibilities under this Contract. The Contract manager must be
available during normal business hours to address any customer service or other
issues related to this Contract. Vendor should list its Contract manager and his or
her contact information below.
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Contract Manager: Phillip A. Cottrille
Telephone Number: _ 304-366-4690 (Ext. 242)
Fax Number: 304-366-4698

Email Address: ___phil@Gniddletowntractor.com

7.5 Operating and Service Manuals and Parts Lists: An operator’s manual must be
included with each unit upon delivery. A “line sheet” (if applicable) and the
“Equipment Preventative Maintenance Questionnaire”, (Exhibit “B**) must be with

pilot unit upon delivery, Attn: Marcia Lee. There must be 12 service/shop/
maintenance manuals and 14 parts manuals; CD-ROM is preferred in lieu of parts

manuals. Manuals shall be delivered upon completion of delivery of total units.
Failure to do so will delay payment.

7.6 Training: Manufacturers and/or dealers will be required to stage a thorough
seminar on the subjects of Preventative Maintenance, Operator, and Mechanic
Training. In order to keep operators and mechanics updated, the successful vendor
shall conduct training sessions covering the operation, maintenance, trouble
shooting with each purchase order against this open end contract.

Manufacturers and/or dealers shall be required to furnish the Training Academy
with one (1) Operator’s Manual to be shipped direct to

WVDOH
Training Academy
P.O. Box 610
Buckhannon, West Virginia 26201

prior to delivery of the pilot unit. Training seminar to be held at the WVDOT,
Equipment Division, Buckhannon, WV,

7.7 Preventative Maintenance & Operator Procedures: Manufacturers and/or
dealers will be required to submit to the Equipment Division, in addition to the
operating and service manuals, booklets and pamphlets explaining the
Preventative Maintenance and Operator Procedures to be used by the operators of
this equipment, and must include such things as daily prestart inspection
procedure, service schedule, and routine maintenance required, safety precautions,
etc. The successful vendor shall furnish all training aids; i.e. videos, projectors as
required in conducting the training.

7.8 Warranty and Service Policy: The unit must be accompanied upon delivery by
the unit’s manufacturers executed warranty and service policy.
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7.9 Unspecified Accessories & Features: All parts, equipment, accessories,
material, design and performance characteristics not specified herein, but which

are necessary to provide a complete unit, must be furnished with each unit and
required to conform to strength, quality of material, and quality of workmanship
to those which are advertised and provided to the market in general by the unit
industry. All parts and accessories advertised and regularly supplied as standard
shall be included, except those which would represent duplication of these
specified and except those which, by specification, are not to be furnished.

All standard safety features, required by Federal and State Law, shall be

included.
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Public Law 91-596
84 STAT. 1590
91st Congress, 5.2193
December 29, 1970,
as amended through January 1, 2004, (1)
An Act

To assure safe and mmmmmfmmmmnandmn;wammmmm

the standards deveiopedundetmeAct;bvassisungandenmwammeﬂahesmmelreffmwmsafe
and healthful working conditions; by providing for research, Information, education, and training in the field of
oocupational safety and health; and for other purposes,

Be It enacted by the Senste and House of Representatives of the United States of America in Congress
mnhbd,Mmlsmmavbedndummmupaﬂomls:fewandmmdﬁm.'

FoM(l)&eHWmaﬂeMﬂmmmﬁrmmaMammmMmhmH
Act since its passage In 1970 through January 1, 2004,

**% Middletown Tractor Sales

SEC. 2. Congressional Findings and Purpose certifies that it meets
(a) The Congress finds that personal injuries and illnesses arising out of work situations 29 USC 651 and/or exceeds Exibit
impose a substantial burden upon, and are a hindrance to, Interstate commerce in terms of 'C'" requirements.

lost production, wage loss, medical expenses, and disabliity compensation payments,

(b)ﬂnConwasdedaresRmbeltswposemdpdky,ﬂumuhunwdseoﬂspm
to regulate commerce among the several States and with forelgn nations and to provide for
the general welfare, to assure so far as possible every working man and woman in the Nation
safe and healthful working conditions and to preserve our human resources —

Phillip A. Cottrille

(1) by encouraging employers and employees in their efforts to reduce the number of
occupational safety and heskth hazards at their places of employment, and to stimulate Sales Consultant
empioyers and employees to institute new and to perfect existing programs for providing

safe and healthful working conditions; (2) by providing that employers and employees
mmmbmmuWMMdmmmmmmm

(3)bymﬂﬁqu=SqmtaryofLabortosetmmdamomunmnalsafewand
mmwmwmmmﬂaﬁemmmmmwmm
mwwmmmmmwrmmmmﬂmm
functions under the Act;

(4) by building upon advances already made through employer and employee Initiative
for providing safé and heaithful working conditions;

(5) by providing for research In the field of occupational safety and health, including the
factors involved, and by developing Innovative methods, techniques, and
approaches for dealing with occupational safety and health problems;

(6) by exploring ways to discover latent diseases, establishing causal connections
between diseases and work in environmental conditions, and conducting other research
relating to health problems, in recognition of the fact that occupational health standards
present problems often different from those involved In occupational safety;

mbypmldingmed&m!mmﬁamdmﬂrmsummﬂspmcﬂcauetthmpbyee
will suffer diminished health, functional capacity, or ife expectancy as a result of his
work experience;

(B) by providing for training programs to increase the number and competence of
personnel engaged in the field of occupational safety and health; affecting the OSH Act
since its passage in 1970 through January 1, 2004.

(9) by providing for the development and promulgation of occupational safety and health
standards;

(10) by providing an effective enforcement program which shall include a prohibition
against giving advance notice of any inspection and sanctions for any individual viplating

this prohibition;

(11) by encouraging the States to assume the fullest responsibility for the administration
and enforcement of their occupational safety and health laws by providing grants to the
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States to assist in identifying their needs and responsibilities in the area of occupational
safety and health, to develop pians in accordance with the provisions of this Act, to
improve the administration and enforcement of State occupational safety and health
laws, and to conduct experimental and demonstration projects In connection therewith;

(12) by providing for appropriate reporting procedures with respect to occupational
safety and health which procedures will help achieve the objectives of this Act and
accurately describe the nature of the occupational safety and health problem;

(13) by encouraging joint labor-management efforts to reduce injuries and disease
arising out of employment.

SEC. 3. Definitions
For the purposes of this Act — g 29 USC 652
(1) The term "Secretary” means the Secretary of Labor,
(2) The term “Commission® reans the Occupational Safety and Health Review

Commission established under this Act.

(3) The term "commerce” means trade, traffic, commerce, transportation, or For Trust Territory

mﬂlmmmnanmgﬂ\esevelalmtgs,orbetweenasmeandawplmoum coverage,
,orwiﬂinﬂaeDMquoimnbla,oraposas&onof&uummdSbms(oﬁm Including the

than the Trust Territory of the Pacific Isiands), or between points in the seme State but MM"W::

through a point cutside thereof. Isiands,

(4) The term "persan” means one or more individuals, partnerships, associations, Pub. L. 105-241

corporations, business trusts, legal representatives, or any organized group of persons, United States
(s)mwrm‘anpbyeﬁmnsapemneWMaMnessaﬂccungmm unemploy:
has employees, but does not include the United States (not including the United States subject o the Act,
Postal Service) or any State or political subdivision of a 3 See Historical

notes.

(ﬁ)mm'mm‘mmanennplweeofanemployerwhotmwedha
business of his employer which affects commerce.

mmum"smm"mdudsasmwumumtedm,mmwmm,
Puerto Rico, the Virgin Islands, American Samoa, Guam, and the Trust Territory of the
Pacific Islands.

(8) The term “occupational safety and health standard” means a standard which requires
conditions, or the adoption or use of one of more practices, means, methods, operations,
or processes, reasonably necessary or appropriate to provide safe or healthful
employment and places of employment.

QJMMWlmsshndwd'meamanvmpaﬁmalafayandhwm
itaﬂdmﬂnrmodlﬁationmermfmu), has been adopted and promulgated by a

an‘d(3)hasbeendeslgrwmdassuﬁamndambym&aetary,amfmmultaﬁmm
other appropriate Federal agencies.

(10) The term “established Federal standard” means any operative occupational safety
andheamstandardmblismdbyanyagencynmeumlmsmuesandpmsenWIn
eﬁectwmntalnedhawmufmresmmwmdmeofmmofmbm

(n)Thetenn'Cnmme'marlstI\eNaﬁom!AdwsmyOornmltteeon Occupational
Safety and Health established under this Act.

(12) The term “Director” means the Director of the National Institute for Occupational
Safety and Health.

(13) The term “Institute” means the National Institute for Occupational Safety and Health
established under this Act.

(14) The term "Workmen's Compensation Commission® means the National Commission
on State Workmen's Compensation Laws established under this Act.

SEC. 4. Applicability of This Act

(a)mkmMapmmeammbmmmmmwhammmmaState,me 29 USC 653
District of Columbia, the Commonweaith of Puerto Rico, the Virgin Islands, American Samoa,
Guam, the Trust Territory of the Pacific Islands, Wake Island, Outer Continental Shelf Lands For Canal Zone

defined In the Outer Continental Shelf Lands Act, Johnston Istand, and the Canal Zone. The and Trust
Secretary of the Interior shall, by regulation, provide for judicial enforcement of this Act by Temitory
the courts established for areas in which there are no United States district courts having mm
jurisdiction, Northern Mariana

Idlands, see
(b) (1) Nothing in this Act shall apply to working conditions of employees with respectt0  Historical notes.
which other Federal agencies, and State agencies acting under section 274 of the Atomic
Energy Act of 1954, as amended (42 U.S.C. 2021), exercise statutory authority to
prescribe or enforce standards or regulations affecting occupational safety or health.
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(2) The safety and health standards promulgated under the Act of June 30, 1536,

known as the Walsh-Healey Act (41 U.S.C. 35 et seq.), the Service Contract
Act of 1965 {41 U.S.C. 351 et seq.), Public Law 91-54, Act of August 9, 1969 (40 U.S.C.
333), Public Law 85-742, Act of August 23, 1958 (33 U.S.C. 941), and the National
FoundaﬁmmArtsamHuna:ﬁsAd(ZOUSCSSIetseq.)arewpersededonﬂIe
effective date of corresponding standards, promulgated under this Act, which are
determined by the Secretary to be more effective. Standards issued under the laws listed
in this paragraph and in effect on or after the effective date of this Act shall be deemed
to be occupational safety and health standards Issued under this Act, as well as under
such other Acts.

(3) The Secretary shall, within three years after the effective date of this Act, report to
the Congress his recommendations for legislation to avoid unnecessary duplication and
to achieve coordination between this Act and other Federal laws.

(4) Nothing in this Act shall be construed to supersede or in any manner affect any
workmen's compensation law or to enlarge or diminish or affect in any other manner the
common law or statutory rights, duties, or liabilities of employers and employees under
any law with respect to injuries, diseases, or death of employees arising out of, or in the
course of, employment.

SEC. 5, Duties

{a) Each employer -~
(1) shall furnish to each of his employees employment and a place of employment which 29 USC 654
are free from recognized hazards that are causing or are likely to cause death or serious
physical harm to his employees;

(2) shall comply with occupational safety and health standards promulgated under this
Act.

(b) Each employee shall comply with occupational safety and health standards and all rules,
regulations, and orders issued pursuant to this Act which are applicable to his own actions
and conduct.

6. Occupational Safety and Hesith Standards

(a) Without regard to chapter 5 of title 5, United States Code, or to the other subsections of 29 USC 655
this section, the Secretary shall, as soon as practicable during the period beginning with the

effective date of this Act and ending two years after such date, by rule promulgate as an

occupational safety or health standard any national consensus standard, and any established

Federal standard, unEshedetemﬂnsthatﬂnpronuﬂgaﬁoﬂofﬂxhamﬁmuﬂmt

result in improved safety or health for spedifically designated employees. In the event of

conflict among any such standards, the Secretary shall promulgate the standard which

assures the greatest protection of the safety or health of the affected employees.

(b) The Secretary may by rule promulgate, modify, or revoke any oocupations! safety or
health standard in the following manner:

(I)Wheneverﬂle&attary upon the basis of information submitted to him in writing by
an interested person, a representative of any organization of employers or employees; 8
nationally recognized standards-producing organization, the Secretary of Health and Human

Services, the National Institute for Occupational Safety and Health, or a State or political
subdivision, or on the basis of information developed by the Secretary or otherwise
avaliable to him, determines that 2 rule should be promulgated in order to serve the
objectives of this Act, the Secretary may request the recommendations of an advisory
committee appointed under section 7 of this Act. The Secretary shall provide such an
advisory committee with any proposals of his own or of the Secretary of Health and Human
Services, together with all pertinent factual information developed by the Secretary or the
Secretary of Health and Human Services, or otherwise available, including the results of
research, demonstrations, and experiments. An advisory committee shall submit to the
Secretary its recommendations regarding the rule to be promulgated within ninety days
from the date of its appointment or within such longer or shorter period as may be
prescribed by the Secretary, but in no event for a period which s longer than two hundred
and seventy days.

(2) The Secretary shall publish a proposed rule promulgating, modifying, or revoking an
occupational safety or health standard in the Federal Register and shall afford interested
persons a peried of thirty days after publication to submit written data or comments, Where
an advisory committee is appointed and the Secretary determines that a rule should be
issued, he shall publish the proposed rule within sixty days after the submission of the
advisory committee's recommendations or the expiration of the period prescribed by the
Secretary for such submission.

(3) On or before the last day of the period provided for the submission of written data or
comments under paragraph (2), any interested person may file with the Secretary written
objections to the proposed rule, stating the grounds therefor and requesting a public
hearing on such objections. WIﬂ\lnmmydaysaftermehstdayforﬁmmﬂbjecﬂm,
the Secretary shall publish In the Federal Register a notice specifying the

safety or health standard to which objections have been filed and a hearing requested, and
spedifying a time and place for such hearing.

(4) Within sixty days after the expiration of the period provided for the submission of
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written data or comments under paragraph (2), or within sixty days after the completion of
any hearing held under paragraph (3), the Secretary shall issue a rule promuigating,
modifying, or revoking an occupational safety or health standard or make a determination
that a rule should not be issued, Such a rule may contain a provision delaying its effective

opportunity to familiarize themselves and thelr employees with the existence of the
requirements of the standard.

(5) The Secretary, in promuigating standards dealing with toxic materials or harmfu
physical agents under this subsection, shall set the standard which mast adequately
assures, to the extent feasible, on the basts of the best available evidence, that no
employee will suffer material impairment of health or functional capacity even If such
employee has regular exposure to the hazard dealt with by such standard for the period of
his working life. Development of standards under this subsection shall be based upon
research, demonstrations, experiments, and such other Information as may be appropriate.
In addition to the attainment of the highest degree of health and safety protection for the
employee, other considerations shall be the latest available scientific dats in the field, the
feasibility of the standards, and experience gained under this and other heaith and safety
laws. Whenever practicable, the standard promulgated shall be expressed in terms of
objective criteria and of the performance desired.

(6) (A) Any employer may apply to the Secretary for a temporary order granting a variance
from a standard or any provision thereof promulgated under this section. Such temporary

that -«
(i) he is unable to comply with a standard by its effective date because of unavailability
of professional or technical personnel or of materials and equipment needed to come into
compliance with the standard or because necessary construction or alteration of facilities
cannot be completed by the effective date,

(#) he Is teking all available steps to safeguard his employees against the hazards
covered by the standard, and

(iif) he has an effective program for coming into compliance with the standard as quickly
as practicable.

Any temporary order issued under this paragraph shall prescribe the practices, means,
methods, operations, andpmceseswhldlmeempbyernmadoptandmewhﬂetln
order Is in effect and state in detall his program for coming into compliance with the
standard.Smhatemporaryordermaybegranhed only after notice to employees and an
opmnmﬂyhraheaw:mmmuu&crmmayMone interim order to be
eﬁecﬂveunﬁ!adedslonlsmadeonmebaslsofmehearjng. No temporary order may be in
eﬁectforbngerﬂmnﬂwperbdmededbytrnanpbyermadievemmpﬁanmmw
standard or one year, whichever s shorter, except that such an order may be renewed not
mrethattwbe(I)solnngasﬂlemqmmnfwsparagmmmmetmm)ifan
appucaﬂonfnrrenewalisﬁledatlemt%dayspriortoﬂ\e&piratbndmofmeorder. No
mnedmrenewalofanordermayrenmlnineffecthrlongerﬂnn 180 days.

(B) An application for temporary order under this paragraph (6) shall contain:

(i) a specification of the standard or portion thereof from which the employer seeks a
variance,
(il) a representation by the employer, supported by representations from qualified

persons having firsthand knowledge of the facts represented, that he is unable to comply
with the standard or portion thereof and a detailed statement of the reasons therefor,

(iii) a statement of the steps he has taken and will take (with spetific dates) to protect
employees against the hazard covered by the standard,

(Iv)ast_abu'nentnfwhenmebeablemcomplywnhmestandardandwhat
shepshehastakenandwhamtepshewilnake(wmdatesspeciﬁed)tominm
compliance with the standard, and

(v) a certification that he hasinfonnedhismphyeesofﬂl_eﬂppﬂaﬁonbynivlngampy
thereof to their authorized representative, posting a statement giving a sumnmmary of the
application andspedfyingwhereampymybemnﬂmd-atﬂteplamorplx&'whem
notices to employees are normally posted, and by other appropriate means.

A description of how emplayees have been informed shall be contained in the
certification. The information to employees shall alsp inform them of their right to
petition the Secretary for a hearing,

(C) The Secretary Is authorized to grant a variance from any standard or portion thereof
whenever he determines, or the Secrétary of Health and Human Services certifies, that
such varlance is necessary to permit an employer to participate In an experiment
approved by him or the Secretary of Health and Human Services designed to
demonstrate or validate new and improved techniques to safeguard the health or safety
of workers,

(7) Any standard promulgated under this subsection shall prescribe the use of labels or
other appropriate forms of warning as are necessary to Insure that employees are apprised
of all hazards to which they are exposed, relevant symptoms and appropriate emergency
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treatment, and proper conditions and precautions of safe use or exposure. Where
appropriate, such standard shall also prescribe sultable protective equipment and control or
tedmnlogicajpronedtrsmbeusedinnonnectionwfthw:hhawtsandmallpmvidefor
monitoring or measuring employee exposure at such locations and intervals, and in such
manner as may be necessary for the protection of employees. In addition, where
appropriate, any such standard shall prescribe the type and frequency of medical
examinations or other tests which shall be made available, by the employer or at his cost,
to employees exposed to such hazards in order to most effectively determine whether the
health of such employees is adversely affected by such exposure. In the event such
medical examinations are in the nature of research, as determined by the Secretary of
Mammmmmmumﬂmummum
Secretary of Health and Human Services. The results of such examinations or tests shall be
fumished only to the Secretary or the Secretary of Health and Human Sesvices, and, at the
request of the employee, to his physician. The Secretary, In consulftation with the Secretary
of%adﬂm%mwmmmmmmwmnﬂadﬂki
mmm,mmmmmmmmwngmmm
to the use of labels or other forms of waming, monitoring or measuring, and medical
examinations, as may be warranted by experience, information, or medical or technological
developments acquired subsequent to the promulgation of the relevant standard.

{B)WMneveramlepmmulgatedbymeSeuedeiﬁerssubmnwyﬁummadsﬁm
national consensus standard, the Secretary shall, at the same time, publish In the Federal
Register a statement of the reasons why the rule as adopted will better effectuate the
purposes of this Act than the national consensus standard.

(€) (1) The Secretary shall provide, without regard to the requirements of chapter 5, title 5,
mmm,mwmwmwsmndamwmmmmw
publication in the Federal Register if he determines —

(A) that employees are exposed to grave danger from exposure to substances or agents
determined to be toxic or physically harmful or from new hazards, and

(s)mmammmmsmmmmmmmm.

(2) Such standard shall be effective until superseded by a standard promulgated in
aomrdmcewimmepmceampresmbedlnpawaphﬁ)ufmhsubsem

(3) Upon publication of such standard in the Federal Register the Secretary shall commence
a proceeding in accordance with section 6 (b) of this Act, and the standard as published
shaﬂalsnumasapmposednﬂefwﬂwpmweding.m&mwsmllpmmea
mﬂm-dmde:ﬂ*mmphmmerumdxmmmerpub&zﬂonufmenm
standard as provided in paragraph (2) of this subsection.

(d) Any affected employer may apply to the Secretary for a rule or order for a variance from
a standard under this section. Affected employees shall be given notice of each
such application and an opportunity to participate in a hearing. The Secretary shall issue such
rule or order if he determines on the record, after opportunity for an inspection where

preponderance of the evidence that the conditions, practices, means, methods, operations,
or processes used or proposed to be used by an employer will provide employment and
places of employment to his employees which are as safe and healthful as those which would
prevail if he complied with the standard, The rule or order so issued shall prescribe the
conditions the employer must maintain, and the practices, means, methods, operations, and
pmcmswhutmm;mmmmﬁemntmaﬁummmmm
question. Such a rule or order may be modified or revoked upon application by an employer,
employees, or by the Secretary on his own motion, in the manner prescribed for its Issuance
under this subsection at any time after six months from its issuance.

(e) Whenever the Secretary promuigates any standard, makes any rule, order, or dedsion,
grants any exemption or extension of time, or compromises, mitigates, or settles any penalty
assessed under this Act, he shall indude a statement of the reasons for such action, which

shall be published in the Federal Register. ;

(F) Any person who may be adversely affected by a standard Issued under this section may at
any time prior to the shdieth day after such stendard is promulgated file a petition
challenging the validity of such standard with the United States court of appeals for the
dircuit wherein such person resides or has his principal place of business, for a judicial review
of such standard. A copy of the peﬂﬂonshaﬂbefmﬂmmuamnit!edbymed_erkdme
court to the Secretary. The filing of such petition shall not, unless otherwise ordered by the
court, operate as a stay of the standard, The determinations of the Secretary shall be
conclusive if supported by substantial evidence in the record considered as a whole.

(o) In determining the priority for establishing standards under this section, the Secretary
shall give due regard to the urgency of the need for mandatory safety and health standards
for particular industries, trades, crafts, occupations, businesses, workplaces or work
environments. The Secretary shall also give due regard to the recommendations of the
Secretary of Health and Human Services regarding the need for mandatory standards in
determining the priority for establishing such standards,

SEC. 7. Advisory Committees; Administration

29 USC 656
() (1) There is hereby established a National Advisory Committee on Occupational Safety
and Heaith consisting of twelve members appointed by the Secretary, four of whom are to be
designated by the Secretary of Health and Human Services, without regard to the provisions
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of titie 5, United States Code, governing appointments in the competitive service, and
composed of representatives of management, labor, accupational safety and occupational
health professions, and of the public. The Secretary shall designate one of the public
members as Chairman. The members shail be selected upon the basis of their experience
and competence in the field of occupational safety and health.

(2) The Commilttee shall advise, consult with, and make recommendations to the
SecretaryandmeSecretaryofHealmandHumanSeMcsonmaweisrelatlngtome
adnmmuanof&em.mecmmma!lholdmfewermanmmeeﬂnqsduring
Mmlendaryear.mln\eeﬁngsofuwmnmﬁm;hauhenpenmmepwucanda
transcript shall be kept and made avallable for public inspection,

(J)MmembersofﬂnCommﬂteeshallbempensatadlnmrdanoemththe
provisions of section 3109 of titie 5, United States Code.

(4)7he5eaeiawshaﬂfurnbhmme00mmltteeanexewﬁveseaetawandsum
secretarial, clerical, and otherserviwasaredeemednemrymmemndtnofus

(b)AnadvbmymiMemybeappuinhedbymeSemeasﬂstmmmssbndard-
setting functions under section 6 of this Act. Each such committee shall consist of not more
thanﬂfmenmembersandsinlllndudeasamernheroneorn\oredeslg\mofme&mtaw
of Health and Human Services, and shall inckide amonyg its members an equal number of
persons qualified by experience and affifiation to present the viewpoint of the employers
hvolved,andufpems&nﬂarﬁqualmmmsemmeviewmdmemmemmd,
swﬂsmmmmd%awﬁﬁwmﬁhm.m

orpmfesﬂonalsspeﬁahnginmpaﬂonalsafetyorheamandmnrme
mwﬁataﬂvesofmﬁmﬂngnhedstmdardswoduﬂmnmaniaﬂom,Mﬂnmber
ofpersomsoappohtedmanysumadvlsowmmeeshaﬂmtauedhember
Wmmﬂamﬁheeasmwmo{&demlmsmuga\ds,km

remcushailbekep:andmdeavailabletnmepubﬁcuommhemmdmmmme(m
manmmesemﬁmsofempfwemandemplmes)dwlhmmemnomklmrsthany
proposed rufe,

(c) In carrying out his responsibilities under this Act, the Secretary is authorized
to -

(l)use,wimmemnsemofanyFederaIagem,mesewbs, facilities, and personnel of .
such agency, Mmorwmmemﬁursennnt,andwlmmemmmofmwsmor
mﬁﬁmlsuhdﬁdonﬂnmoﬂmmandmmem,fadﬂﬁﬁ,arupemmelofany
mwmmmmmmmmnmmmam

(z}anpbywersandmrmntamsmorganmrsmmofasawmmwm
3109 of title 5, wu%m,mmmmmmmmmmbe
Mmﬂwmmhdﬁ%muﬂmatmmmmoﬂhem
spedﬂedatﬁ'\eﬂmeofsewweform GS-18 under section 5332 of title S, United
mm,mmmm,mmmmmmmmw
regular places of business, haveiexperses(lndudngperdiemhﬂeuofswsm)as
authorized by section 5703 of title 5, United States Code, for persons in the Govemment
service employed Intermittently, while so employed.

SEC. 8. Inspections, Investigations, and Recordkeaping

(@) In order to carry out the purposes of this Act, the Secretary, upon presenting appropriate 29 USC 657
credentials to the owner, operator, or agent in charge, Is authorized —

(1) to enter without delay and at reasonable times any factory, plant, establishment,
construction site, or other area, workplace or environment where work is performed by an

employee of an employer; and

(2) to inspect and investigate during regular working hours and at other reasonable times, and
within reasonable limits and in a reasonable manner, any such place of employment and all
pertinent conditions, structures, machines, apparatus, devices, equipment, and materials therein,
and to question privately any such employer, owner, operator, agent or employee.

(b) In making his inspections and investigations under this Act the Secretary may require the
attendance and testimony of witnesses and the production of evidence under oath. Witnesses shall
be paid the same fees and mileage that are paid witnesses in the courts of the United States. In
case of a contumacy, failure, or refusal of any person to obey such an order, any district court of
the United States or the United States courts of any territory or possession, within the Jurisdiction
©of which such person Is found, or resides or transacts business, upon the application by the
Secretary, shall have jurisdiction to issue to such person an order requiring such person to appear
to produce evidence If, as, and when so ordered, and to give testimony relating to the matter
under investigation or in question, and any fallure to obey such order of the court may be
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punished by said court as a contempt thereof,

(c) (1) Each employer shall make, keep and preserve, and make avallable to the Secretary or the
Secretary of Health and Human Services, such records regarding his activities refating to this Act
as the Secretary, in cooperation with the Secretary of Health and Human Services, may prescribe
by regulation as necessary or appropriate for the enforcement of this Act or for developing
information regarding the causes and prevention of occupational accidents and ilinesses, In order
to carry out the provisions of this paragraph such reguiations may include provisions requiring
mmmmmmmimmmsmmwsmmmmmmmm that
employers, through posting of notices or other appropriate means, keep their employees informed

of their protections and obligations under this Act, including the provisions of applicable standards.

(2) The Secretary, in cooperation with the Secretary of Health and Human Services, shall
prescribe regulations requiring employers to maintain accurate records of, and to make periodic
reports on, work-related deaths, injuries and llinesses other than minor Injuries requiring only
first aid treatment and which do not involve medical treatment, loss of consciousness, restriction
of work or motion, or transfer to another job.

(3) The Secretary, in cooperation with the Secretary of Health and Human Services, shaﬂlsue
regulations requiring employers to maintain accurate records of employee
mnﬁaﬂymﬁ:mmm&mhamﬁlﬂmlmmamreqmredwbemmwu
measured under section 6. Such regulations shall provide employees or thelr representatives
with an opportunity to observe such monitoring or measuring, and to have access to the records
thereof, Such regulations shall also make appropriate provision for each employee or former
employee to have access to such records as will indicate his own exposure to toxic materials or
harmful physical agents. Each empiloyer shall promptly notify any employee who has been or is
being exposed to toxic materials or harmful physical agents in concentrations or at levels which
exceed those prescribed by an applicable occupational safety and health standaid promulgated
m&raﬁbﬂﬁ,aﬂd%llkfomwmmsbemmwmofﬂmmm
action being taken.

(d) Any information obtained by the Secretary, the Secretary of Health and Human Services, or a
State agency under this Act shall be obtalned with a minimum burden upon employers, espedally
those operating small businesses. Unnecessary dupfication of efforts in obtalning information shall
be reduced to the maximum extent feasible.

(&) Subject to regulations issued by the Secretary, a representative of the employer and a
representative authorized by his employees shall be given an opportunity to accompany the
Secretary or his authorized representative during the physical inspection of any workplace under
subsection (a) for the purpose of alding such inspection. Where there Is no authorized employee
representative, the Secretary or his authorized representative shall consult with & reasonable
nmnbaofempbyeesmmenﬂngnnﬂusofhealmmﬂfetyhtrnwoﬂmlau

(f)(i)Anymplweesorrepmemativeofmployeswhohelieveﬂtatavblaﬂonofaumyor
health standard exists that threatens physical ham, or that an imminent danger exists, may
request an inspaction by giving notice to the Secretary or his authorized representative of such
violation or danger. Any such notice shall be reduced to writing, shall set forth with reasonable
particularity the grounds for the notice, and shall be signed by the employees or representative of
employees, and a copy shall be provided the employer or his agent no later than at the time of
inspection, except that, upon the request of the person giving such notice, his name and the
names of individual employees referred to thereln shall not appear in such copy or on any record
published, released, or made avallable pursuant to subsection (g) of this section. If upon recelpt of
such notification the Secretery determines there are reasonable grounds to believe that such
violation or danger exists, he shall make a special inspection in accordance with the provisions of
this section as soon as practicable, to determine If such viclation or danger exists. If the Secretary
determines there are no reasonable grounds to believe that a violation or danger exists he shall
notify the employees or representative of the employees in writing of such determination.

(Z)Pﬁottuordudnganvinspectbnofaworkplace any employees or representative of
employees employed in such workplace may notify the Secretary or any representative of the
Secretaryrﬁponslbieforeonducungmeimpecﬁon,mmmg,nfmymolaﬁonofmmmlch

establish
Issue 3 citation with respect to any such afleged violation and shall furnish the employees or
representative of employees requesbngsudareviewawrlttennatemeutnfmereasomforme

Secretary’s final disposition of the case.

() (1) The Secretary and Secretary of Health and Human Services are authorized to compile,
analyze, and publish, elther in summary or detailed form, all reports or information obtained under
this section.

(2) The Secretary and the Secretary of Health and Human Services shall each prescribe such
rules and regulations as he may deem necessary to carry out their responsibliities under this Act,
including rules and regulations dealing with the inspection of an employer’s establishment.

(h) The Secretary shall not use the results of enforcement activities, such as the number of Pub. L. 105-
citations issued or penalties assessed, to evaluate employees directly involved in enforcement 198 added
activities under this Act or to impose quotas or goals with regard to the results of such activities. subsectio)n

(h).

SEC. 9. Citations

29 USC 658
(@) If, upon inspection or investigation, the Secretary or his authorized representative
believes that an employer has violated a requirement of section 5 of this Act, of any
standard, rule or order promulgated pursuant to section 6 of this Act, or of any regulations
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prescribed pursuant to this Act, he shall with reasonable promptness issue a citation to the
anpbyer.Eadldtzﬁonmallbelnwﬂungandshaudmibewlﬂl particularity the nature of
theviulaﬂun,lndudingareferemetomepmvlsjonofuwm standard, rule, regulation, or
order alleged to have been violated. In addition, the citation shall fix a reasonable time for

(b)Eachcitauonissmdmdermissection,urampyormpiesmereof,mbepmhmuv
posted, es prescribed in reguhtionsissuedbyme&cretarv,atornearead\p(aceaviolaﬂun
referred to in the citation occurred,

(c)NodtaﬁmnmybeLﬂndunderﬂﬁsmﬁhnaﬁermeemeﬁnnofshmnnﬂxsfoﬂomng
the occurrence of any violation.

SEC. 10, Procedure for Enforcement

(2) If, after an inspectionorinvesﬂgaﬁon,ﬂseSeaetaryMadtab‘onuMersecﬂon 9(a), 29 USC 659
heshau.wtﬂﬂnareasonab!eﬁmea&erlheteaminaﬁonofsudlimpewmor \
noﬂfymeemplwerbycemﬂedmaiiofﬂ-nepenalty,ﬁw.pmposedmbemedunder
m:rammmmmmmmmmmmmnwhmmmm
amwmmmwmmu\edwmampmmofm. 1f, within
mmmmmmmmdmmﬁmmwm&mwuwm
wnoﬂfymeSeaetawmathelrnmdstmﬂnedlaummpmpmmmof
penaly,andmmﬂmbﬂledbyawemploweormpmntaﬁveofunpbymmﬁer
an(c)mmm.mmMammmawmm
deemdaﬁna!oMerofﬂaemnmmmandmtsubjecthewbymmtwagmcy.

mw&.mmmhwmwmmwmmmmmmunmmn
orpmpmdassessrmofpmaltv.ﬁemﬂﬁmﬁonmdmm as proposed, shall be
demdaﬂnalordernfmeCwmﬁonaMnutsubjedtormew by any court or agency.

(c)IfanempioyernoﬂﬁsﬂteSecretarymatheImmmntuadhdeMr
semon%a)ormﬂﬂcamnlssmdundermcmn(a)or(b)ofﬂsm,orif,wltlﬂn
fifteen working days of the issuance of a citation under section 9(a), any employee or
mmmmdmﬂmﬂuammmmmammmmwﬂm
ﬁmmmmnm&nabamntofuﬂvblaﬂonbmmm,mewm
Mwmmm«mmm,ammmmaﬂMan
mamnm{mmmwmmssqdms,ummmm

SEC. 11. Judidial Review

29 USC 660
(a)AnypemonadvemdyaﬁededoragqﬂevedbyanwderofmConmbdonbsuedmder
mbsecuon(c)ofsecﬁonmmayobtafnamvlewofsuchorderlnawunm&atesmuﬁof
appealsforthedrmitinwlﬂdau:eviohuonhanegedwhavemnedorwherethe
emplwerhasilsprlndwm,orlntheCourtorAppeabformeDimaofColmnbia
CIrcult,byﬁﬂnglnsud\munmnsbnydeysfoﬂowummeksuauofmomawﬂuen
peﬂuonpmyhgmmeorderbenmdﬂedorsetaﬂde.Ampyurwmpeﬁummnbe
fon'mwUmﬁmwmederkufthemuntou\emmlsuonwmmmWarﬂs,
anduleremonmeConvmsdmshallﬂemmemunmemmrdlnmemdmgmpMed

Jurisdiction of the proceeding and of the question determined therein, and shall have power
mgmmmchmmomtyrﬂiefmmﬁaﬂ:gorderasﬂdemjmtﬂpmper.wmmke
andenmruponﬁxepbadhgs,lsﬁmny,andmomedﬁngssdfmﬂahsu&mmdademe
affirming, modifying, or setting aside in whole or In part, the order of the Commission and
enfordngﬂ:esmemmeemmtsmhorderisaﬁlmﬁormdmed.m
mmmnumemofpmoeedlngsundermssubsecﬁonmaflmhunhﬁommdbymemum
operate as a stay of the order of the Commission. No objection that has not been urged
beforeutecomrﬁssimmaﬂbemnsideredbymemurt, unless the failure or neglect to urge

record considered as a whole, shall be conclusive. If any party shall apply to the court for
leavetnadduceaddfﬁonalevidenceandsfmﬁshowtoﬂmaﬂsﬁawonofmemunmtsum
additiuna!evidenceIsmaheﬁalandﬂmattherewemmasonauegromdsforthefa&:retu
adduce such evidence in the hearing before the Commission, the court may order such
addiﬁunaievfdencetobetakenbeforeﬂ:eﬁom&xionandmbemadeapartofthe record.
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The Commission may modify its findings as to the facts, or make new findings, by reason of
additional evidence so taken and filed, and it shall file such modified or new findings, which
findings with respect to questions of fact, If supported by substantial evidence on the record
considered as a whole, shall be conclusive, and its recommendations, if any, for the
modification or setting aside of its original order. Upon the filing of the record with it, the
jurisdiction of the court shall be exclusive and its judgment and decree shall be final, except
that the same shall be subject to review by the Supreme Court of the United States, as
provided in section 1254 of title 28, United States Code.

(b) The Secretary may also obtaln review or enforcement of any final order of the
Commission by filing a petition for such relief in the United States court of appeals for the
circult in which the alleged violation ocourred or In which the employer has its prindpal office,
and the provisions of subsection (a) shall govern such proceedings to the extent applicable.
If no petition for review, as provided In subsection (a), Is filed within sixty days after service
of the Commission's order, the Commission's findings of fact and order shalf be condlusive in
connection with any petition for enforcement which Is filed by the Secretary after the
expiration of such sixty-day period. In any such case, as well asin the case of a
noncontested citation or notification by the Secretary which has become 2 final order of the
Commission under subsection (a) or (b) of section 10, the clerk of the court, unless otherwise
ordered by the court, shall forthwith enter a decree enforcing the order and shall transmit a
copy of such decree to the Secretary and the employer named in the petition. In any
contempt proceeding brought to enforce a decree of a court of appeals entered pursuant to
this subsection or subsection (a), the court of appeals may assess the penalties provided in
section 17, in addition to invoking any other avallable remedies.

{c) (1) No person shall discharge or In any manner discriminate against any employee
because such employee has filed any complaint or instituted or caused to be instituted
any proceeding under or related to this Act or has testified or is about to testify in any
such proceeding or because of the exercise by such employee on behalf of himself or
others of any right afforded by this Act.

(2) Any employee who believes that he has been discharged or otherwise discriminated
against by any person in violation of this subsection may, within thirty days after such
violation occurs, file 2 complaint with the Secretary alleging such discrimination, Upon
receipt of such complaint, the Secretary shall cause such investigation to be made as he
deems appropriate, If upon such investigation, the Secretary determines that the
provisions of this subsection have been violated, he shall bring an actlon in any
appropriate United States district court against such person. In any such action the
United States district courts shall have jurisdiction, for cause shown to restrain violations
of paragraph (1) of this subsection and order all appropriate relief induding rehiring or
reinstatement of the employee to his former position with back pay.

(3) Within 90 days of the receipt of a complaint filed under this subsection the Secretary
shall notify the complainant of his determination under paragraph 2 of this subsection.

Pub. L. 98-620

SEC. 12. The Occupational Safety and Health Review Commission

{a) The Occupational Safety and Health Review Commission is hereby established. The
Commission shall be composed of three members who shall be appointed by the President,
by and with the advice and consent of the Senate, from among persons who by reason of
training, education, or experience are qualified to carry out the functions of the Commission
under this Act, The President shall designate one of the members of the Commission to serve
as Chairman,

{b) The terms of members of the Commission shall be six years except that

(1) the members of the Commission first taking office shall serve, as designated by the
President at the time of appointment, one for a term of two years, one for a term of four
years, and one for a term of six years, and

(2) a vacancy caused by the death, resignation, or removal of 2 member prior to the
expiration of the term for which he was appointed shall be filled only for the remainder
of such unexpired term,

A member of the Commission may be removed by the President for inefficency, neglect of
duty, of maifeasance in office.

(c) (Text omitted.)

(d) The principal office of the Commission shall be in the District of Columbia. Whenever the
Commission deems that the convenience of the public or of the parties may be promoted, or
delay or expense may be minimized, it may hold hearings or conduct other proceedings at

any other place.

() The Chalrman shall be responsible on behalf of the Commission for the administrative
operations of the Commission and shall appoint such administrative law judges and other
employees as he deems necessary to assist in the performance of the Commission's functions
and to fix thelr compensation in accordance with the provisions of chapter 51 and subchapter
111 of chapter 53 of title 5, United States Code, relating to dassification and General Schedule
pay rates: Provided, That assignment, removal and compensation of administrative law
judges shall be in accordance with sections 3105, 3344, 5372, and 7521 of title 5, United
States Code.

(F) For the purpose of camrying out its functions under this Act, two members of the
Commission shall constitute a quorum and official action can be taken only on the affirmative
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vo;teofatleastmonunbers.

(9) Every offidial act of the Commission shall be entered of record, and Its hearings and
records shall be open to the public, The Commission Is authorized to make such rules as are
necessary for the orderly transaction of its proceedings. Unless the Commission has adopted
a different rule, its proceedings shall be in accordance with the Federal Rules of Civil
Procedure,

(h) The Commission may order testimony to be taken by deposition in any proceedings
penﬁngbeforeltatanysbteofst:chpmceediw.Anypersonmayhecompelledtoappear
and depose, and to produce books, papers, or documents, in the same manner as witnesses
nﬂybemnpeledwappearammﬂfyandpmduoelﬁedmmnmwevuenmbefomﬁm

mwmdepoﬂuqm.shﬂlbemmmesam&esasammformmmm
courts of the United States.

(i)hrhepumseofawmedﬁ;gbeforeﬂwtonmm. the provisions of section 11 of
the National Labor Relations Act (29 U.S.C, 161) are hereby made applicable to the
Jurisdiction and powers of the Commission.

{J) An administrative law judge appointed by the Commission shall hear, and make a
determination upon, awmdmmwwdbeforemmmssbnandanymm
connection therewith, assigned to such administrative law judge by the Chairman of the

be reviewed by the Commission,

(k)E:ooeptasolﬁerudseptNdedhMIsAct,ﬂ\eadmlrﬂstramerawjudgssmﬂbeabjectto
mehwsgwemlnganpbyeslnmedmneddwmke,mmmammwmﬂbe
mademegardmsecﬁunsmadﬁUes,UnmedStamCode.Madmmwvehw
judyeshallrewivecompemaﬂmataratemtlesmanthatpmecribedfoer—lsmder
section 5332 of title 5, United States Code.

SEC. 13. Procedures to Counteract Imminent Dangers

(a) The Unﬁedsmdsh'umumshalihavejuﬂsdcﬁon,upnnpeﬁﬁmofmmmm
mlnwwndiﬂomormmmanyp!aaofemmmmmmmmmmatadanger
mmmwuummmweMmmthan
mmuyorbemunnmmmmmmmmmmm
mwmsmmpmwmmwomwmmm
maymesummpswbemkenasmybenemwmm,mmormm
mmemdanoerandpmhlbtmempIWMWpresenmofwmmmbcauNsor

mwmmﬁm«mmmmamrmmmmmmmmyda
mmumﬂmmmmlmmmumnammmﬁmof
opemﬁors,mmreaoessaﬂonofopemﬁonslsmry,wpemnmd\mue
accomplished in a safe and orderly manner,

(b)Uponmeﬁlingofawwd)peﬂummedmmshallhawwmnmmm
fmmreiefwwnpomymainingoMerpenanMOMofaneMmm
pmueedingpumamwmlsm.ﬂ\epmceedlngshallbeaspmwdedeMeGSofﬂn
Federal Rdes,CMleeedme,emeptﬁmmtempurary restraining order issued without
mﬁoeshaubeeffecﬂveforaperbdbngermanﬂvedays,

(c)%enwermdassoonasmhspemrmndudsmnmmmomorwmdemmedm
wbsecﬂun(a)exlsthwplaoeofm»pbynmt. heshalllnforrntheaffecte‘demﬂonesand
empbyemnfmedangerardmthebmmndmgmﬂnSmtmmeMbesought

(d) If the Secretary arbitrarily or capriciously falls to seek relief under this section, any
enwmwhomaybewmbymnofoatMm,orummprﬁemaﬁwofm
emwes,mlthnganacﬁonagammeSwetawhmeUnltedStamsdismamunfm
UEdfsmainwhimthe#nnﬁnentdangerisallegedtoexistormeempbyerhasltspﬂncipal
ofﬁce,orforﬁ'neDlshddquolunb(a,faramitofnﬂndammtompelmeSeuetawto
seeksuchanorderandforsudzfurmerrdefasmaybeappropriate.

29 USC 662

SEC. 14. Representation in Civil Litigation
Except as provided In section 518(.3) of title 28, United States Code, relating to litigation

29 USC 663

SEC. 15. Confidentiality of Trade Secrets

All information reported to or otherwise obtained by the Secretary or his representative in
connection with any inspection or proceeding under this Act which contains or which might
reveal a trade secret referred to in section 1905 of title 18 of the United States Code shall be
considered confidential for the purpose of that section, except that such information may be
disclosed to other officers or employees concemed with carrying out this Act or when
relevant in any proceeding under this Act, In any such proceeding the Secretary, the
Commission, or the court shall issue such orders as may be appropriate to protect the

29 USC 664
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confidentiality of trade secrets.

16. Variations, Tolerances, and Exemptions

The Secretary, on the record, after notice and opportunity for a hearing may provide such 29 USC 665
reasonable limitations and may make such rules and regulations allowing reasonable

variations, tolerances, and exemptions to and from any or all provisions of this Act as he may

find necessary and proper to avold serious impaimment of the national defense. Such action

shall not be in effect for more than six months without notification to affected employees and

an opportunity being afforded for a hearing.

SEC, 17. Penalties

{a) Any employer who willfully or repeatediy violates the requirements of section 5 of this 29 USC 666
Act, any standard, rule, or order promulgated pursuant to section 6 of this Act, or

regulations prescribed pursuant to this Act, may be assessed a civil penalty of not more than Pub. L. 101-508
$70,000 for each violation, but not less than $5,000 for each willful violation, mﬁﬂf:'ed\'“
(b} Any employer who has received a citation for a serious violation of the requirements of  Subsections (a)-(d)
section 5 of this Adt, of any standard, rule, or order promulgated pursuant to section 6 of & (). See Historical
this Act, or of any regulations prescribed pursuant to this Act, shall be assessed a civil

penalty of up to $7,000 for each such violation,

(c) Any employer who has received a citation for a violation of the requirements of section 5
of this Act, of any standard, rule, or order promulgated pursuant to section 6 of this Act, or
of regulations prescribed pursuant to this Act, and such violation i specifically determined
not to be of a seripus nature, may be assessed a civil penalty of up to $7,000 for each
violation.

(d) Any employer who falls to comrect a viclation for which a citation has been Issued under
section 9(2) within the period permitted for its correction (which period shall not begin to
run until the date of the final order of the Commission in the case of any review proceeding
under section 10 initiated by the employer in good faith and not solely for delay or avoidance
of penalties), may be assessed a civil penalty of not more than $7,000 for each day during
which such failure or violation continues. -

(e) Any employer who willfully violates any standard, rule, or order promulgated pursuant to Pub. L. 98-473
section 6 of this Act, or of any regulations prescribed pursuant to this Act, and that violation Maximum criminal
caused death to any employee, shall, upon conviction, be punished by a fine of not more  fines are increased
than $10,000 or by imprisonment for not more than six months, or by both; except thatif by the Sentencing
the conviction is for a violation committed after a first conviction of such person, Reform Act of
shall be by a fine of not more than $20,000 or by imprisonment for not more than one year, ;gg;'ésig‘cée

B by e Mistorics! notes,

(f) Any person who gives advance notice of any inspection to be conducted under this Act, See historical
without authority from the Secretary or his designees, shall, upon conviction, be punished by porec

a fine of not more than $1,000 or by imprisonment for not more than skx months, or by

both.

(g) Whoever knowingly makes any false statement, representation, or certification in any
application, record, report, plan, or other document filed or required to be maintained
pursuant to this Act shall, upon conviction, be punished by a fine of not more than $10,000,
or by imprisonment for not more than sbx months, or by both.

(h) (1) Section 1114 of title 18, United States Code, is hereby amended by striking out
"designated by the Secretary of Health and Human Services to conduct investigations,
or inspections under the Federal Food, Drug, and Cosmetic Act” and inserting in lieu
thereof “or of the Department of Labor assigned to perform investigative, inspection, or
law enforcement functions”.

(2) Notwithstanding the provisions of sections 1111 and 1114 of titie 18, United States

, whoever, in violation of the provisions of section 1114 of such title, kills a person
while engaged in or on account of the performance of investigative, inspection, or lsw
enforcement functions added to such section 1114 by paragraph (1) of this subsection,
and who would otherwise be subject to the penalty provisions of such section 1111,
shall be punished by imprisonment for any term of years or for life.

(i) Any employer who violates any of the posting requirements, as prescribed under the
provisions of this Act, shall be assessed a divil penalty of up to $7,000 for each violation.

(j) The Commission shall have authority to assess all civil penalties provided in this section,
giving due consideration to the appropristeness of the penalty with respect to the size of the
business of the employer being charged, the gravity of the violation, the good faith of the
employer, and the history of previous violations.

(k) For purposes of this section, a serious viotation shall be deemed to exist in a place of

if there is a substantial probability that death or serious physical harm could
result from a condition which exists, or from one or more practices, means, methods,
operations, or processes which have been adopted or are in use, in such place of
employment unless the employer did not, and could not with the exercise of reasonable
diligence, know of the presence of the violation.

(1) Civil penalties owed under this Act shall be paid to the Secretary for deposit into the
Treasury of the United States and shall accrue to the United States and may be recovered in
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a civil action in the name of the United States brought In the United States district court for
the district where the violation Is alleged to have occurred or where the employer has its

principal office.

SEC. 18. State Jurisdiction and State Plans
(a) Nothing in this Act shall prevent any State agency or court from asserting jurisdiction 29 USC 667
under State law over any ional safety or health issue with respect to which no

standard is in effect under section 6.

(b) Any State which, at any time, desires to assume responsibility for development and
enforcement therein of occupational safety and health standards relating to any occupational
safety or health issue with mpecttowhidlal‘ederalstandamhasbeenpmugated under
section 6 shall submit a State plan for the development of such standards and their
enforcement.

(c) The Secretary shall approve the plan submitted by a State under subsection (b), or any
modification thereof, if such plan in his judgement —~

{1)dslgnatsa5tamagemyoragendesastheagencvnragenclesfesporsib!efor
administering the plan throughout the State,

(2) provides for the development and enforcement of safety and health standards
relaﬁngtooneormoresafetyorhealmlssus,whid\standards(wmem@emmof
Mstandads)arenrwillbeatleastaseﬁecﬁve!nprwidmgsafeandheaﬁﬁal

Mﬁdimianemmesamelssues,andwhlchsmndam,mnappuablemproduds
Mammmmmdlnmmmmmm,ammulmdbymmpemngmi
mnditiansanddonutmddybwﬂenmrshtemrce,

(3)pmvidesfqrarinhtofentryandlrspecﬂonofallworkplmsubjeammektwhbh
Is at least as effective as that provided in section 8, and Includes a prohibition on
advance notice of inspections,

(4) contains satisfactory assurances that such agency or agencies have or will have the
legal authority and qualified personnel necessary for the enforcement of such standards,

(5) gives satisfactory assurances that such State will devote adequate funds to the
administration and enforcement of such standards,

(s)wmsmwmmmsaaewmmmmuemﬂmbym
law, estawytandmaanmeﬁeniveandcmmrdmﬁvemmﬂonalsafetyam
healmpmqramapplicamewallmxpioyesofpubucagenuesofmesmemdhs
political subdivislons, which program Is as effective as the standards contained in an

approved plan,

(DmﬁsemployersmmeSMeMmakereponsmmeSeaeBwhmemmnner
andmmesmteexbentaslprlanwerenoﬂneﬁect, and

(B)providesmatmeStataugencywllfmake_sudl reports to the Secretary in such form
and containing such information, as the Secretary shall from time to time require,

(d) If the Secretary rejects a plan submitted under subsection (b), he shall afford the State
submttﬂngmeplanduemﬁoeandoppommyforahearhgbeforesudoing.

(€) After the Secretary approves a State plan submitted under subsection (b), he may, but
shall not be required to, exercise his authority under sections 8, 9, 10, 13, and 17 with
respeummpamblestandardsmulgamdundersecﬂms.fwme period specified in the
next sentence. The Secretary may exerdise the authority referred to above untll he
determines, on the basis of actual operations under the State plan, that the criteria set forth
In subsection (c) are being applied, but he shall not make such determination for at least
three years after the plan's approval under subsection (c). Upon making the determination
referred to In the preceding sentence, the provisions of sections 5(a)(2), 8 (except for the
purpose of carrying out subsection (f) of this section), 9, 10, 13, and 17, and standards
promulgated under section 6 of this Act, shall not apply with respect to any occupational
safety or health issues covered under the plan, but the Secretary may retain jurisdiction
undertheabuvepmvisiomlnanvproeeedingmmemedundersec&ongofmbeforeme
date of determination.

(F) The Secretary shall, on the basis of reports submitted by the State agency and his own
Inspections make a continuing evaluation of the manner in which each State having a plan
approved under this section is carrying out such plan. Whenever the Secretary finds, after
affording due notice and opportunity for a hearing, that in the administration of the State
plan there Is a failure to comply substantially with any provision of the State plan (or any
assurance contained therein), he shall notify the State agency of his withdrawal of approval
of such plan and upon recelpt of such notice such plan shall cease to be in effect, but the
State may retain jurisdiction in any case commenced before the withdrawal of the plan In
order to enforce standards under the plan whenever the issues involved do not relate to the
reasons for the withdrawal of the plan.

(g) The State may obtain a review of a decision of the Secretary withdrawing approval of or
Fejecting its plan by the United States court of appeals for the circult In which the State is
located by filing In such court within thirty days following receipt of notice of such dedision a
petition to modify or set aside in whole or in part the action of the Secretary. A copy of such
petition shall forthwith be served upon the Secretary, and thereupon the Secretary shall
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certify and file in the court the record upon which the decision complained of was issued as
provided in section 2112 of title 28, United States Code. Unless the court finds that the
Secretary's dedision in rejecting 2 proposed State plan or withdrawing his approval of such a
plan Is not supported by substantial evidence the court shall affirm the Secretary’s decision.
The judgment of the court shall be subject to review by the Supreme Court of the United
States upon certiorari or certification as provided in section 1254 of title 28, United States
Code.

(h) The Secretary may enter into an agreement with a State under which the State will be
permitted to continue to enforce one or more occupational health and safety standards in
effect in such State until final action is taken by the Secretary with respect to a plan
submitted by a State under subsection (b) of this section, or two years from the date of
enactment of this Act, whichever is earlier.

SEC. 19. Federal Agency Safety Programs and Responsibilities

(3) It shall be the responsibility of the head of each Federal agency (not including the United 29 USC 668
States Postal Service) to establish and maintain an effective and comprehensive occupational

safety and health progrem which is consistent with the standards promulgated under section

6. The head of each agency shall (after consultation with representatives of the employees

thereof) -~

(1) provide safe and healthful places and conditions of employment, consistent with the Pub. L. 50-241
standards set under section 6; )

(2) acquire, maintain, and require the use of safety equipment, personal protective
equipment, and devices reasonably necessary to protect employees;

(3) keep adequate records of all occupational accidents and llinesses for proper
evaluation and necessary corrective action;

(4) consult with the Secretary with regard to the adequacy as to form and content of
records kept pursuant to subsection (a)(3) of this section; and

(5) make an annual report to the Secretary with respect to occupational accidents and
infuries and the agency’s program under this section. Such report shall include any
report submitted under section 7902(e)(2) of title 5, United States Code.

{b) The Secretary shall report to the President a summary or digest of reports submitted to  Pub, L. 97-375
him under subsection (a)(5) of this section, together with his evaluations of and
recommendations derived from such reports.

{c) Section 7802(c){(1) of title 5, United States Code, is amended by inserting after "agencies”
the following: “and of labor organizations representing employees”.

(d) The Secretary shall have access to records and reports kept and filed by Federal agencles
pursuant to subsections (a)(3) and (5) of this section unless those records and reports are
specifically required by Executive order to be kept secret in the interest of the national
defense or foreign policy, in which case the Secretary shall have access to such information
as will not jeopardize national defense or foreign policy.

SEC. 20. Research and Related Activities

(a) (1) The Secretary of Health and Human Services, after consultation with the Secretary 29 USC 669
and with other appropriate Federal departments or agencies, shall conduct (directly or by
grants or contracts) research, experiments, and demonstrations relating to occupational

safety and health, inciuding studies of psychological factors Involved, and relating to

Innovative methods, techniques, and approaches for dealing with occupational safety and

health problems.

(2) The Secretary of Health and Human Services shall from time to time consult with
the Secretary in order to develop spedific plans for such research, demonstrations,
and experiments as are necessary to produce criteria, including criteria Identifying
toxdic substances, enabling the Secretary to meet his responsibility for the formulation
of safety and health standards under this Act; and the Secretary of Health and Human
Services, on the basis of such research, demonstrations, and experiments and any
other information avallable to him, shall develop and publish at least annually such
criteria as will effectuate the purposes of this Act.

(3) The Secretary of Health and Human Services, on the basls of such research,
demonstrations, and experiments, and any other information avallable to him, shall
develop criteria dealing with toxic materials and harmful physical agents and
substances which will dascribe exposure levels that are safe for various periods of
employment, including but not limited to the exposure levels at which no employee
will suffer impaired health or functional capacities or diminished life expectancy as a
resuit of his work experience.

(4) The Secretary of Health and Human Services shall also conduct special research,
experiments, and demonstrations relating to occupational safety and health as are
necessary to explore new problems, including these created by new technology in
occupational safety and health, which may require ameliorative action beyond that
which is otherwise provided for in the operating provisions of this Act. The Secretary
of Health and Human Services shall also conduct research Into the motivational and
behavioral factors relating to the field of occupational safety and health.
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(5) The Secretary of Health and Human Services, In order to comply with his
responsibilities under paragraph (2), and In order to develop needed information
regarding potentially toxic substances or harmful physical agents, may prescribe
regulations requiring employers to measure, record, and make reports on the
exposure of employees to substances or physical agents which the Secretary of
Health and HwnanServiosreasonablybeﬂevesmyendangerﬂwhealﬁwrsafetyof
employees. The Secretary of Health and Human Services alsp is authorized to
establish such programs of medical examinations and tests as may be necessary for
determining the incidence of occupational Hlinesses and the susceptibility of employees -
to such ilinesses. Nothing in this or any other provision of this Act shall be deemed to
authorize or require medical examination, immunization, or treatment for those who
object thereto on religious grounds, except where such is necessary for the protection
of the health or safety of others. Upon the request of any employer who is required to
measl.reandremrde:qnsureofemployemwsubstamsnrphyslcal agents as

fUmishfuuﬁmndalmoH\erMnoemsmhcnmermruuwrposeofdeﬁaying
anyaddﬁonalmhmdbyhﬁnlncanyingomﬂwnmhgandmmrdng
as provided in this subsection.

(6) The Secretary of Health and Human Services shall publish within six months of
enadmntofmismandUWﬁerasmededmtatleastamwuistofall
MMNMnmbygmfamHyurouwusefulgmummme
mnaenuaﬁonsatwhidrsud\to)dciﬂshnwnmmr.ﬁemlldctenninefdwm
awmmquestbyanyemphyeroraw\omdrepresemﬂveof i
spedfythﬁreamnaMeparﬂcUarly&egmundsonwh&dimemmlsmade,
Mamwbstawemnnallyfoundhﬂ:eplamofemplwwtluswherﬂaﬂy
toxic effects in such concentrations as used or found; and shall submit such
de!nmhatbnboﬁmurﬂmandaﬁectedenmlmesasmonasposslble. If the
wwﬁMMaMHmmSemmmﬁnsMawmhmlw
tmd:atmemncemﬁmsinmmsmdmfumdinaplamofempbymmmd
mmsmmredbyanoowpaumaimworhmmm
promulgated under section 6, the Secretary of Health and Human Services shall
immediately submit such determination to the Secretary, together with all pertinent
criteria.

(7) Within two years of enactment of the Act, and annually thereafter the Secretary of
Health and Human Services shall conduct and publish industry wide studies of the
effect of chronic or low-level exposure to industrial materials, processes, and stresses
on the potential for liness, disease, or loss of functional capacity In aging adults.

(b)ﬂmSeaemanurmmumnSeMmsBaMdmmakeimpecﬁomand
questinnernphyersanﬂempbyeesaspmvldedhsecﬁonﬂofﬂisMinordertocaw
out his functions and responsibilities under this section.

(c) The Secretary is authorized to enter into contracts, agreements, or other arrangements
wnhawmpﬁammmmormmmformemmﬂmnducﬁng
studies relating to his responsibliities under this Act. In carrying out his responsibilities
mm-mn,mmwmnmmmwormm
Human Services in order to avoid any duplication of efforts under this section.

(d) Information obtained by the Secretary and the Secretary of Health and Human
Services under this section shall be disseminated by the Secretary to employers and
employees and organtzations thereof,

(e)TheﬁmcﬁmsofﬂneSeaetaryofHealﬂaandenSeMasundermlsActshan, to
the extent feasible, be delegated to the Director of the National Institute for Occupational
Safety and Health established by section 22 of this Act.

EXPANDED RESEARCH ON WORKER SAFETY AND HEALTH

The Secretary of Health and Human Services (refemed to In this section as the 29 USC 669a
“Secretary”), acting through the Director of the National Institute of Occupational Safety

and Health, shall enhance and expand research as deemed appropriate on the health and Pub. L. 107-188,
safetyofmﬂ(efswhoamatriskfmbiohmuﬂstdveatsmaﬁadcsmﬁ\ewompbce, Title 1, § 153 added
lndudlngreseafd!onthehealﬂreﬁedsofmmrshkmhtmatorpmmm this text.
workers for diseases or disorders resufting from a bioterrorist threat or attack. Nothing in
missecﬂonmybemnshuedasmbﬁshingmwmwhmwatﬂmﬂwmrw&mﬁwm

the Director to Issueornwdifyanyocmpaﬂma!safetyandheammﬂeorregulaﬁon.

SEC, 21. Training and Employes Education

(a) The Secretary of Health and Human Services, after consultation with the Secretary and 29 USC 670
with other appropriate Federal departments and agencies, shall conduct, directly or by grants

or contracts -

(1) education programs to provide an adequate supply of qualified personnel to carry out
the purposes of this Act, and

(2) informational programs on the importance of and proper use of adequate safety and
heath equipment.

(b) The Secretary is also authorized to conduct, directly or by grants or contracts, short-term
training of personnel engaged in work related to his responsibilities under this Act.

(c) The Secretary, In consultation with the Secretary of Health and Human
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Services, shall --

(1) provide for the establishment and supervision of programs for the education and
training of employers and employees in the recognition, avoldance, and prevention of
unsafe or unhealthful working conditions in employments covered by this Act, and

(2) consult with and advise employers and employees, and organizations representing
employers and employees a5 to effective means of preventing occupational injuries and

(d) (1) The Secretary shall establish and support cooperative agreements with the States
under which employers subject to this Act may consult with State personnel with respect to ~

(A) the appiication of occupational safety and health requirements under this Act or
under State plans approved under section 18; and

(B) voluntary efforts that employers may undertake to establish and maintain safe and
healthful employment and places of employment. Such agreements may provide, as a
condition of receiving funds under such agreements, for contributions by States towards
meeting the costs of such agreements.

{2) Pursuant to such agreements the State shall provide on-site consultation at the
employer’s worksite to employers who request such assistance. The State may also provide
other education and training programs for employers and employees in the State, The
State shall ensure that on-site consultations conducted pursuant to such agreements
include provision for the participation by employees,

{3) Activities under this subsection shall be conducted independently of any enforcement
activity. If an employer fails to take immediate action to eliminate employee exposure to an
imminent danger identified in a consultation or fails to correct a serious hazard so identified
within a reasonable time, a report shall be made to the appropriate enforcement authority
for such action as is appropriate.

(4) The Secretary shall, by regulation after notice and opportunity for comment, establish
rules under which an employer -

(A) which requests and undergoes an on-site consultative visit provided under this
subsection;

(B) which corrects the hazards that have been Identified during the visit within the time
frames established by the State and agrees to request a subsequent consultative visit If
major changes in working conditions or work processes occur which introduce new
hazards in the workplace; and

(C) which s implementing procedures for regularly identifying and preventing hazards
regulated under this Act and maintains appropriate involvement of, and training for,
management and non-management employees in achieving safe and healthful working
conditions, may be exempt from an inspection (except an inspection requested under
section B(f) or an inspection to determine the cause of a workplace accident which
resulted in the death of one or more employees or hospitalization for three or more
employees) for a period of 1 year from the closing of the consultative visit.

(5) A State shall provide worksite consultations under paragraph (2) at the
request of an employer. Priority In scheduling such consultations shall be

assigned to requests from small businesses which are In higher hazard industries or have
the most hazardous conditions at issue In the request.

Pub. L. 105-97,
§2 added
subsection (d).
See Historical
notes,

SEC, 22. National Institute for Occupational Safety and Health
() It is the purpose of this section to establish a National Institute for Occupational Safety
and Health in the Department of Health and Human Services In order to carry out the policy
set forth in section 2 of this Act and to perform the functions of the Secretary of Health and
Human Services under sections 20 and 21 of this Act.

{b) There is hereby established in the Department of Health and Human Services a National

Institute for Occupational Safety and Heaith. The Institute shall be headed by a Director who
shall be appointed by the Secretary of Health and Human Services, and who shall serve for 2
term of six years unless previously removed by the Secretary of Health and Human Services,

(<) The Institute is authorized to -
(1) develop and establish recommended occupational safety and health standards; and

(2) perform all functions of the Secretary of Health and Human Services under sections
20 and 21 of this Act.

(d) Upon his own initiative, or upon the request of the Secretary of Health and Human
Services, the Director is authorized (1) to conduct such research and experimental programs
as he determines are necessary for the development of criteria for new and improved
occupational safety and health standards, and (2) after consideration of the results of such
research and experimental programs make recommendations concerning new or improved
occupational safety and health standards. Any occupational safety and health standard
recommended pursuant to this section shall immediately be forwarded to the Secretary of
Labor, and to the Secretary of Health and Human Services.
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(e) In addition to any authority vested in the Institute by cther provisions of this section, the
Director, In carrying out the functions of the Institute, Is authorized to -

(1) prescribe such regulations as he deems necessary governing the manner in which its
functions shall be carried out;

(2) receive money and other property donated, bequeathed, or devised, without
condition or restriction other than that it be used for the purposes of the Institute and to
use, sell, or otherwise dispose of such property for the purpose of carrying out Its
functions;

{3) receive (and use, sell, or otherwise dispose of, in accordance with paragraph (2)),
money and other property donated, bequeathed, or devised to the Institute with a
condition or restriction, including a condition that the Institute use other funds of the
Institute for the purposes of the gift;

(4) In accordance with the civil service laws, appoint and fix the compensation of such
personnel as may be necessary to carry out the provisions of this section;

(5) abtain the services of experts and consultants In accordance with the provisions of
section 3109 of title 5, United States Code;

(6) accept and utilize the services of voluntary and noncompensated personnel and
relmburse them for travel expenses, including per diem, as authorized by section 5703 of
title 5, United States Code;

(7) enter into contracts, grants or other arrangements, or modifications thereof to carry
out the provisions of this section, and such contracts or modifications thereof may be
entered into without performance or other bonds, and without regard to section 3709 of
the Revised Statutes, as amended (41 U.S.C. 5), or any other provision of law relating to
competitive bidding;

(8) make advance, progress, and other payments which the Director deems necessary
under this title without regard to the provisions of section 3324 (a) and (b) of Tite 31;
and

(9) make other necessary expenditures. Pub. L. 97-258

() The Director shall submilt to the Secretary of Health and Human Services, to the President,
and to the Congress an annual repart of the operations of the Institute under this Act, which
shall Include 2 detailed statement of all private and public funds received and expended by It,
and such recommendations as he deems appropriate.

Pub. L. 102-550
(9) Lead-Based Paint Activities, added subsection

()]
(1) Training Grant Program.

(A) The Institute, in conjunction with the Administrator of the Environmental
Protection Agency, may make grants for the training and education of workers and
supervisors who are or may be directly engaged in lead-based paint activities,

(B} Grants referred to In subparagraph (A) shall be awarded to nonprofit
organizations (indluding colleges and universities, joint labor-management trust
funds, States, and nonprofit government employee organizations) —

(i) which are engaged in the training and education of workers and supervisors
who are or who may be directly engaged in Isad-based paint activities (as
defined in Title IV of the Toxic Substances Control Act),

(iiywhich have demonstrated experience in Implementing and operating health
and safety training and education programs, and

(lif) with a demonstrated abllity to reach, and involve in lead-based paint
training programs, target populations of Individuals who are or will be engaged
in lead-based paint activities. Grants under this subsection shall be awarded
only to those organizations that fund at least 30 percent of thelr lead-based
paint activities tralning programs from non-Federal solrees, excluding in-kind
contributions, Grants may also be made to local governments to carry out such
tralning and education for thelr employees,

{C) There are autharized to be appropriated, a minimum, $10,000,000 to the

Institute for each of the fiscal years 1994 through 1997 to make grants under this

paregraph.

(2) Evaluation of Programs. The Institute shall conduct periodic and comprehensive
assessments of the efficacy of the worker and supervisor training programs

and offered by those recelving grants under this section. The Director shall prepare
reports on the results of these assessments addressed to the Administrator of the
Environmerttal Protection Agency to include recommendations as may be appropriate for
the revision of these programs. The sum of $500,000 is authorized to be appropriated to
the Institute for each of the fiscal years 1994 through 1997 to carry out this paragraph.

WORKERS' FAMILY PROTECTION

(2) Short tiie
This séction may be cited as the "Workers' Family Protection Act". 29 UsC 671a
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53
(b} Findings and purpose
(1) Findings Pub. L. 102-522,
Congress finds that— Title 11, 5209

added this text.

(A) hazardous chemicals and substances that can threaten the health and safety of
workers are being transported out of industries on workers' clothing and persons;

(B) these chemicals and substances have the potential to pose an additional threat
to the health and welfare of workers and their families;

{C) additional information is needed concerning issues related to
employee transported contaminant releases; and
(D) additional regulations may be needed to prevent future releases of this type,

(2) Purpose
It is the purpose of this section to—

(A) Increase understanding and awareness concerning the extent and possible health
impacts of the problems and incidents described in paragraph (1);

(B) prevent or mitigate future incidents of home contamination that could adversely
affect the health and safety of workers and their famlilies;

{C) clarify regulatory authority for preventing and responding to such incidents; and
(D) assist workers in redressing and responding to such incidents when they occur.

(c) Evaluation of employee transported contaminant releases
(1) Study

(A) In general

Not later than 18 months after October 26, 1992, the Director of the National
Institute for Occupational Safety and Health (hereafter In this section referred to as
the "Director"), in cooperation with the Secretary of Labor, the Administrator of the
Environmental Protection Agency, the Administrator of the Agency for Toxic
Substances and Disease Registry, and the heads of other Federal Government
agencies as determined to be appropriate by the Director, shall conduct a study to
evaluate the potential for, the prevalence of, and the issues related to the
contamination of workers' homes with hazardous chemicals and substances,
Including infectious agents, transported from the workplaces of such workers.

(B) Matters o be evaluated
In conducting the study and evaluation under subparagraph (A), the Director shall--

(i) conduct a review of past incidents of home contamination through the
utilization of literature and of records concerning past investigations and
enforcement actions undertaken by—

(1) the National Institute for Occupational Safety and Health;

(11) the Secretary of Labor to enforce the Occupational Safety and Health
Act of 1970 (29 US.C, 651 et seq.);

(1l1) States to enforce occupational safety and health standards in
accordance with section 18 of such Act (29 U.S.C. 667); and

(1v) other government agencies (including the Department of Energy and
the Environmental Protection Agency), as the Director may determine to be
appropriate;
(i) evaluate current statutory, regulatory, and voluntary industrial hygiene or
other measures used by small, medium and large employers to prevent or
remediate home contamination;

(i) complle a summary of the existing research and case histories conducted on
incidents of employee ransported contaminant releases, including—

(1) the effectiveness of workplace housekeeping practices and personal
protective equipment in preventing such incidents;

(1I) the health effects, if any, of the resulting exposure on workers and
their ;

{1II) the effectiveness of normal house cleaning and laundry procedures for
removing hazardous materials and agents from workers' homes and
personal clothing;

(IV) indoor air quality, as the research concerning such pertains to the fate
of chemicals transported from a workplace into the home environment; and
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(V) methods for differentiating exposure health effects and relative risks
associated with specific agents from other spurces of exposure inside and
outside the home;

(iv) identify the role of Federal and State agengies in responding to incidents of
home con ;

{v) prepare and submit to the Task Force established under paragraph (2) and
to the appropriate committees of Congress, a report concerning the results of
the matters studied or evaluated under dlauses (i) through (iv); and

(vi) study home contamination incidents and Issues and worker and family
protection policies and practices related to the special drcumstances of
firefighters and prepare and submit to the appropriate committees of Congress
a report concerning the findings with respect to such study,

(2) Development of investigative strategy

(A) Task Force
Not later than 12 months after October 26, 1992, the Director shall establish a
working group, to be known as the "Workers' Family Protection Task Force®, The
Task Force shall--

(1) be composed of not more than 15 individuals to be appointed by the Director
from among individuals who are representative of workers, industry, scientists,
Industrial hygienists, the National Research Coundil, and government agencles,
except that not more than one such individua! shall be from each appropriate
govemment agency and the number of Individuals appointed to represent
industry and workers shall be equal in number;

(Il) review the report submitted under paragraph (1)(B)(v);

(i) determine, with respect to such report, the additional data needs, if any,
andlheneedforaddiﬂonalevahaﬁonofﬂlesdmﬁﬁcm related to and the
feasibllity of developing such additional data; and

(i) if additiona! data are determined by the Task Force to be needed, develop a
recommended investigative strategy for use In obtaining such information.

(B) Investigative strategy

(i) Content

The investigative strategy developed under subparagraph {A)(iv) shall
identify data gaps that can and cannot be filled, assumptions and
uncertainties associated with various components of such strategy, a
timetable for the implementation of such strategy, and methodologies used
to gather any required data.

(i) Peer review

The Director shall publish the proposed investigative strategy under
subparagraph (A){iv) for public comment and utliize other methods,
including technical conferences or seminars, for the purpose of obtaining
comments concerning the propased strategy.

(iti) Final strategy
After the peer review and public comment is conducted under clause

(if), the Director, in consultation with the heads of other government
agencies, shall propose & final strategy for investigatting issues related to
home contamination that shall be implemented by the National Institute for
Occupational Safety and Health and other Federal agendes for the period

{C) Construction

Nothing in this section shall be construed as preduding any government agency
from investigating issues refated to home contamination using existing procedures
untit such time as a final strategy Is developed or from taking actions in addition to
those proposed In the strategy after its completion.

(3) Implementation of Investigative strategy )
Upon completion of the investigative strategy under subparagraph (B)(iil), each Federal
agency or department shall fulfill the role assigned to it by the strategy.

{d) Reguiations

(1) In general

Not later than 4 years after October 26, 1992, and periodically thereafter;
the Secretary of Labor, based on the information developed under
subsection (c) of this section and on other Information available to the
Secretary, shall-

(A) determine if additiona! education about, emphasis on, or
enforcement of existing regulations or standards s needed and will be
sufficient, or if additional regulations or standards are needed with
regard to employee transported releases of hazardous materials; and
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(B) prepare and submit to the appropriate committees of Congress a
report concerning the result of such determination,

(2) Additional regulations or standards If the Secretary of Labor determines
that additional reguiations or standards are needed under paragraph (1),
the Secretary shall promulgate, pursuant to the Secretary’s authority under
the Occupational Safety and Health Act of 1970 (29 U.S.C. 651 et seq.),
such regulations or standards as determined to be appropriate not later
than 3 years after such determination.

(e) Authorization of appropriations There are authorized to be appropriated from
sums otherwise authorized to be appropriated, for each fiscal year such sums as
may be necessary to camry out this section.

. SEC. 23. Grants to the States
(a) The Secretary Is authorized, during the fiscal year ending June 30, 1971, and the two 29 USC 672
succeeding fiscal years, to make grants to the States which have designated a State agency under
section 18 to assist them —

(1) in identifying their needs and responsibilities in the area of occupational safety and health,
(2) in developing State plans under section 18, or
(3) In developing plans for ~

(A) establishing systems for the collection of Information concerning the nature and
frequency of occupational injuries and diseases;

(B) Increasing the expertise and enforcement capabilities of their personnel engaged in
occupational sefety and health programs; or

{C) otherwise improving the administration and enforcement of State occupationat
safety and health laws, induding standards thereunder, consistent with the objectives of
this Act.

(b) The Secretary is authorized, during the fiscal year ending June 30, 1971, and the two
succeeding fiscal years, to make grants to the States for experimental and demonstration projects
consistent with the objectives set forth in subsection (a) of this section.

(c) The Governor of the State shall designate the appropriate State agency for receipt of any grant
made by the Secretary under this section.

(d) Any State agency designated by the Governor of the State desiring a grant under this section
shall submit an application therefor to the Secretary.

(e) The Secretary shall review the application, and shall, after consultation with the Secretary of
Health and Human Services, approve or reject such appiication,

(f) The Federal share for each State grant under subsection (a) or (b) of this section may not
exceed 90 per centum of the total cost of the application, In the event the Federal share for alf
States under either such subsection is not the same, the differences among the States shall be
established on the basis of objective aiteria.

(o) The Secretary is authorized to make grants to the States to assist them in administering and
enforcing programs for occupational safety and health contained in State plans approved by the
Secretary pursuant to section 18 of this Act. The Federal share for each State grant under this
subsection may not exceed 50 per centum of the total cost to the State of such a program. The last
sentence of subsection (f) shall be applicable in determining the Federal share under this
subsection,

{h) Prior to June 30, 1973, the Secretary shall, after consultation with the Secretary of Health and
Human Services, transmit a report to the President and to the Congress, describing the experience
under the grant programs authorized by this section and making any recommendations he may

deem appropriate.

SEC. 24. Statistics

(a) In order to further the purposes of this Act, the Secretary, in consultation with the 29 USC 673
Secretary of Health and Human Services, shall develop and maintain an effective program of

coflection, compilation, and analysis of occupational safety and health statistics. Such

program may cover all employments whether or not subject to any other provisions of this

Act but shall not cover employments excluded by section 4 of the Act. The Secretary shall

complle accurate statistics on work injuries and ilinesses which shall include all disabling,

serious, or significant injuries and ilinesses, whether or not involving loss of time from work,

other than minor Injuries requiring only first aid treatment and which do not involve medical
treatment, loss of consciousness, restriction of work or motion, or transfer to another job.

{b) To carry out his duties under subsection (a) of this section, the Secretary may —

(1) promote, encourage, or directly engage in programs of studies, information and
communication concerning occupational safety and health statistics;
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| (2) make grants to States or political subdivisions thereof in order to assist them in
developing and administering programs dealing with occupational safety and heaith
statistics; and

(3) arrange, through grants or Contracts, for the conduct of such research and
i as give promise of furthering the objectives of this section,

(c) The Federal share for each grant under subsection (b) of this section may be up to 50 per
centum of the State's total cost,

(d) The Secretary may, with the consent of any State or political subdivision thereof, aocept
and use the services, facilities, and employees of the agendes of such State or political
subdivision, with or without reimbursement, in order to assist him in carrying out his
functions under this section.

(e)Onﬂlebasisoftheremntmadeandkeptwrsuanthsecﬂons(c)ofﬂusm employers
shaltfilesudxreporlswimmeSeaetaryasheshallpresq-ibebyregdaﬁon,asneoessarym
carry out his functions under this Act.

(l)AgraememsbetweendneDepamnentafLaboramsmtespenalnlngmmemlbctlonnf
om:pauonalsafetywhealmstaﬁsﬁmalreadylneffectonuweﬂ'ecﬁvedamofmlsw
shal!runamhdfedunﬁlsmersededbygmmsormmmmdeundermism.

SEC. 25. Audits

(a) Each recipient of a g-antunderﬂnisActshaﬂkeepsu&remrdsasmeSeaehryorm 29 USC 674
Secretary of Health and Human Services shall prescribe, Indudrummmnydbdose
meamammmwmm«mwmmmmmmlmof
mepmjeaormdertaldnglnmajonmwichsudngmsmadeormd,andme
amount of that portion of the cost of the project or undertaking supplied by other sources,

and such other records as will facilitate an effective audit,

(b)TheSeaemworﬁnSmmryofMandenanSeMces,andmeCunphuﬂer
General of the UnimdStats,oranyofﬁleirdWauﬁvuﬂmdmpfesenmﬁvs, shall have
mfnrﬂtepmposenfauditarﬁmnﬂnaﬁonhowbooks, documents, papers, and
mmawmudmgmmmmmmtmmmwammmm

SEC. 26. Annual Report

WIthinomhundredandmwtydaysfolengmewmenlngofeachmgularsesﬂmofeach 29 USC 675 Pub.
Congress, the Secretary and the Secretary of Health and Human Services shall each prepare L. 104-66 §3003

ufstandardsandcrimriaprevsmﬁydevelopedunderuusn\ct, defining areas of emphasis for
newuiterharﬂstandards;mevaluaﬁondﬂwdeg'eeofotsemmofapm
ummaﬂomlsakwandmmm,andammwofmmaMemmem
mmm;amwmwmmmmrwmmmwm
obnlnedmﬂermmmmlmmwmrtalspomormp;mmwsﬂmf
occupational diseases; mluaﬁonofavaﬂablemnhulandmeasurunemtedmbgym
hazardsforwtﬂ&shndardswaheﬂambeendevdupedmmmmgm;

SEC. 27. National Commission on State Workmen's Compensation Laws
(Text omitted. ) 29 USC 676

SEC. 28. Economic Assistance to Small Businesses

(Text omitted.) m t;rn
SEC. 29. Additional Assistant Secretary of Labor
(Text omitted.) e
SEC. 30. Additional Positions
(Text omitted.) iy
SEC, 31, Emergency Locator Beacons
(Text omitted.) baairpikiy
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SEC. 32, Separabllity

1f any provision of this Act, or the application of such provision to any person or 29 USC 677
circumstance, shall be held invalid, the remainder of this Act, or the application of such
provision to persons or drcumstances other than those as to which it is held invalid, shall not

be affected thereby.

SEC, 33. Appropriations

There are authorized to be appropriated to carry out this Act for each fiscal year 29 USC 678
such sums as the Congress shall deem necessary.

SEC, 34. Effective Date
This Act shall take effect one hundred and twenty days after the date of its enactment.
Approved December 29, 1970,
As amended through January 1, 2004.
HISTORICAL NOTES

This reprint generalfly retains the section numbers originally created by Congress in the Occupational Safety and
Health (OSH) Act of 1970, Pub. L. 91-596, 84 Stat 1590. This document includes some editorial changes, such as
changing the format to make it easler to read, correcting typographical errors, and updating some of the margin
notes. Because Congress enacted amendments to the Act since 1970, this version differs from the original
version of the OSH Act. It also differs slightly from the version published in the United States Code at 29 US.C.
661 et seq . For example, this reprint refers to the statute as the "Act” rather than the “chapter.”

This reprint reflects the provisions of the OSH Act that are in effect as of January 1, 2004, Citations to Public
Laws which made important amendments to the OSH Act since 1970 are set forth in the margins and
explanatory notes are included below.

NOTE: Some provisions of the OSH Act may be sffected by the enactment of, or amendments to, other statutes.
Section 17(h)(1), 29 U.S.C. 666, Is an example. The original provision amended section 1114 of title 18 of the
ummmwmmm«mmmdumrwmmmmm
inspection, or law enforcement functions™ within the list of persons protected by the provisions to allow
prosecution of persons who have killed or attempted to kili an officer or employee of the U.S. government while
performing official duties. This reprint sets forth the text of section 17(h) as enacted in 1970. However, since
1970, Congress has enacted multiple amendments to 18 U.S.C. 1114. The current version does not spedfically
include the Department of Labor in a list; rather it states that "Whoever kills or attempts to kill any officer or
employee of the United States or of any agency in any branch of the Unlted States Government (including any
member of the uniformed services) while such officer or employee Is engaged in or on account of the
performance of official duties, or any person assisting such an officer or employee in the performance of such
duties or on account of that assistance shall be punished . . ." as provided by the statute, Readers are reminded
that the official version of statutes can be found In the current volumes of the United States Code, and more
@xtensive historical notes can be found in the curent volumes of the United States Code Annotated.

Amendments

On January 2, 1974, section 2(c) of Pub, L. 93-237 replaced the phrase "7(b)(6)" in section 28{d) of the OSH Act
with "7(b)(5)". 87 Stat. 1023. Note: The text of Section 28 (Economic Assistance to Small Business) amended
Sactions 7(b) and Section 4{c)(1) of the Small Business Act. Because these amendments are no longer current,
the text of section 28 is omitted in this reprint. For the current version, see 15 U.S.C. 636.

In 1977, the U.S. entered into the Panama Canal Treaty of 1977, Sept. 7, 1977, U.S.-Panama, T.1.A.S. 10030, 33
U.S.T. 39, In 1979, Congress enacted implementing legislation. Panama Canal Act of 1979, Pub. L. 96-70, 93
Stat. 452 (1979). Although no corresponding amendment to the OSH Act was enacted, the Canal Zone ceased to
exdist In 1979. The U.S. continued to manage, operate and facilltate the transit of ships through the Canal under
the authority of the Panama Canal Treaty until December 31, 1999, at which time authority over the Canal was

transferred to the Republic of Panama.

On March 27, 1978, Pub. L. 95-251, 92 Stat. 183, replaced the term "hearing examiner(s)" with "administrative
law judge(s)” in all federal laws, including sections 12(e), 12(j), and 12(k) of the OSH Act, 29 U.S.C. 661.

On October 13, 1978, Pub. L. 95-454, 92 Stat. 1111, 1221, which redesignated section numbers concermning
| matters and compensation, resmmﬂnsubsutuﬁonofsecdmmzwmsmmmm

personnel
section 12(€) of the OSH Act, 29 U.S.C. 661.

On October 17, 1979, Pub. L. 96-88, Title V, section 509(b), 93 Stat. 668, 695, redesignated references to the
Department of Health, Education, and Welfare to the Department of Health and Human Services and
redesignated references to the Secretary of Health, Education, and Welfare to the Secretary of Health and

Human Services.

On September 13, 1982, Pub, L. 97-258, §4(b), 96 Stat. 877, 1067, effectively substituted "Section 3324(a) and
(b) of Title 31" for "Section 3648 of the Revised Statutes, as amended (31 U.S.C. 529)" in section 22 (e)(8), 29

U.S.C. 671, relating to NIOSH procurement authority.

On December 21, 1982, Pub. L. 97-375, 96 Stat. 1819, deleted the sentence in section 19(b) of the Act, 29
U.S.C. 668, that directed the President of the United States to transmit annual reports of the activities of federal
agencies to the House of Representatives and the Senate,

On October 12, 1984, Pub. L. 98-473, Chapter 11, 98 Stat. 1837, 1987, (commonly referred to as the "Sentencing
Reform Act of 1984") instituted a dlassification system for criminal offenses punishable under the United States
Code. Under this system, an offense with imprisonment terms of “six months or less but more than thirty days,”
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such as that found in 29 U.S.C. 666(e] for 2 willful violation of the OSH Adt, Is classified as a criminal "Class B
misdemeanor.” 18 U.S.C. 3559(a)(7).

The triminal code increases the monetary penalties for criminal misdemeanors beyond what is provided for in
the OSH Act: a fine For a Class B misdemeanor resulting in death, for example, is not more than $250,000 for an
Individual, and is not more than $500,000 for an organization. 18 U.S.C, 3571(b)(4), (c}(4). The criminal code
also provides for authorized terms of probation for both Individuals and organizations. 18 U.S.C. 3551, 3561, The
term of imprisonment for individuals is the same as that authorized by the OSH Act, 18 U.S.C. 3581(b)(7).

On November 8, 1984, Pyb. L. 98-620, 98 Stat. 3335, deleted the last sentence in section 11{a) of the Act, 29
U.S.C. 660, that required petitions filed under the subsection to be heard expeditiously,

On November 5, 1990, Pub, L. 101-508, 104 Stat. 1388, amended section 17 of the Act, 29 U.S.C. 666, by
increasing the penalties in section 17(2) from $10,000 for each violation to "$70,000 for each violation, but not
less than $5,000 for each willful violation," and increased the limitation on penalties In sections (b), {c), (d), and
(i) from $1,000 to $7,000.

On October 26, 1992, Pub. L. 102-522, 106 Stat. 3410, 3420, added to Title 29, section 671a "Workers' Family
Protection” to grant authority to the Director of NIOSH to evaluate; investigate and If necessary, for the
Secretary of Labor to regulate employee transported releases of hazardous material that result from
contamination on the employee's dothing or person and may adversely affect the health and safety of workers
and thelr families. Note: section 671a was enacted as section 209 of the Fire Administration Authorlzation Act of
1952, but it Is reprinted here because it is codified within the chapter that comprises the OSH Act.

On October 28, 1992, the Housing and Community Development Act of 1992, Pub. L. 102-550, 106 Stat. 3672,
3924, amended section 22 of the Act, 29 U.S.C. 671, by adding subsection (g), which requires NTOSH to institute
@ training grant program for lead-based paint activities,

On luly 5, 1994, section 2(b) of Pub. L. 103-272, 108 Stat, 745, repealed section 31 of the OSH Act, "Emergency
Locator Beacons.” Section 1(e) of the same Public Law, however, enacted a modified version of section 31 of the
OSH Act. This provision, titled "Emergency Locator Transmitters,” Is codified at 49 US.C. 44712,

On December 21, 1995, Section 3003 of Pub. L. 104-66, 109 Stat. 707, as amended, effective May 15, 2000,
terminated the provisions relating to the transmittal to Congress of reports under section 26 of the OSH Act. 29
U.s.C. 675.

On July 16, 1998, Pub. L. 105- 197, 112 Stat, 638, amended section 21 of the Act, 29 U.S.C. 670, by adding
subsection (d), which required the Secretary to establish a compliance assistance program by which employers
can consult with state personnel regarding the application of and compliance with OSHA standards.

On July 16, 1998, Pub. L. 105-198, 112 Stat. 640, amended section 8 of the Act, 29 U,S.C, 657, by adding
subsection (h), which forbids the Secretary to use the results of enforcement activities to evaluate the
employees involved in such enforcement or to impose quotas or goals,

On September 28, 1998, Pub. L 105-241, 112 Stat. 1572, amended sections 3(5) and 19(a) of the Act, 29
U.S.C. 652 and 668, to Include the United States Postal Service as an "employer” subject to OSHA enforcement.

On June 12, 2002, Pub. L. 107-188, Title 1, Section 153, 116 Stat. 631, Congress enacted 29 U.S,C. 6698, to
expand research on the "health and safety of workers who are at risk for bioterrorist threats or attacks in the

workplace,”
Jurisdictional Note

Although no corresponding amendments to the OSH Act have been made, OSHA no longer exercises jurisdiction
over the entity formerly known as the Trust Territory of the Pacific Islands, The Trust Tervitory, which consisted

of the Former

Japanese Mandated Islands, was established in 1947 by the Security Council of the Uinited Nations, and
administered by the United States. ﬁmmnmmmmrmﬁamrm Manaated Islands, Apr, 2-
July 18, 1947, 61 Stat. 3301, T.IAS. 1665, 8 UN.T.S. 189.

Trusteeship four times, resulting in the division of the Trust Territory into four separate entities. Three entities:
the Republic of Palau, the Federated States of Micronesla, and the Republic of the Marshall Islands, became
“Freely Associated States,” to which U.S. Federal Law doés not apply. Since the OSH Act is a generally applicable
law that applies to Guam, it applies to the Commonwealth of Northern Mariana Islands, which elected to become
a "Flag Territory” of the United States. Sae Covenant to Establish o Comymonwesith of the Northern Marians
Islands in Political Unlon with ﬂwMM&amsafAmemz, Article v, section 502(a) as contained In Pub. L. 94-
24, 90 Stat. 263 (Mar. 24, 1976)[cltations to amendments omitted]; 48 U.5.C. 1801 and note (1976); 5 ee aiso
Saipan Stevedore Co,, Inc. v. Director; Office of Workers Compensation Programs, 133 F.3d 717, 722 (oth Cir.
1998)(Longshore and Harbor Workers' Compensation. Act applies to the Commonwealth of Northern Mariana

ated states and territories, contact
the Office of Insular Affairs of the Department of the Interior. (Web address: hl:p:llwww.dnt.go‘v/oia])

Omitted Text. Reasons for textual deletions vary. Some deletions may result from amendments to the OSH
Act; others to subsequent amendments to other Statutes which the original provisions of the OSH Act may have
amended in 1970. In some instances, the original provision of the OSH Act was date-limited and is no longer
operative.

The text of section 12(c), 29 U.S.C. 661, Is omitted, Subsection (c) amended sections 5314 and 5315 of Title 5,
United States Code, to add the positions of Chalrman and members of the Occupational Safety and Health

Review Commission.

The text of section 27, 29 US.C. 676, is omitted. Section 27 listed Congressional findings on workers'
Compensation and established the National Commission on State Workmen's Compensation Laws, which ceased
to exist ninely days after the submission of its final report, which was due no later than July 31,1972,
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metextofsecuun 28 (Economic Assistance to Small Business) amended sections 7(b) and section 4(c)(1) of the
Small Business Act to allow for small business loans In order to comply with applicable standards, Because these
amendments are no longer current, the text is omitted here, For the current version see 15 U.S.C. 636.

The text of section 29, (Additional Assistant Secretary of Labor), created an Assistant Secretary for Occupational
Safety and Health, and section 30 (Additional Positions) created additional positions within the Department of
Labor and the Occupational Safety and Health Review Commission in order to carry out the provisions of the
OSH Act. The text of these sections is omitted here because it no longer reflects the current statutory provisions
for staffing and pay. For current

provisions, see 29 U.S.C. 553 and 5 U.S.C. 5108 (c).

Sact:mBlofﬂ:eoriglnalOSHActamemwusc.1421hymsertlngasectlonu!:ﬂ:led "Emergency Locator
Beacons." The text of that section is omitted in this reprint bacause Pub. L. 103-272, 108 Stat.745, (July 5,
3994),mpealedmemnofsecuon31andemaedamodﬂedvershnofmepmvsbn entitled "Emergency
Locator Transmitters,” which is codified at 49 U.S.C. 44712,

Notes on other legisiation affecting the administration of the Occupational Safety and Heaith Act.
Sometimes legislation does not directly amend the OSH Act, but does place requirements on the Secretary of
Labor either to act or to refrain from acting under the authority of the OSH Act. Included below are some
examples of such legisiation, Please note that this is not intended to be a comprehensive list.

STANDARDS PROMULGATION.

For example, legislation may require the Secretary to promulgate specific standards pursuant to authority under
section 6 of the OSH Act, 29 U.S.C. 655. Some examples include the following:

Hazardous Weste Operations. Pub. L. 99-499, Title I, section 126{a)-(f), 100 Stat. 1613 (1986), as amended by
Pub. L. 100-202, section 101(f), Title 11, section 201, 101 Stat. 1329 (1987), required the Secretary of Labor to
promuigate standards conceming hazardous waste operations.

Chemical Process Safety Management, Pub. L. 101-549, Title III, section 304, 104 Stat. 2399 (1990), required
the Secretary of Labor, in coordination with the Adnmstralror of the Environmental Protection Agency, to

promulgate a chemical process safety standard.

Hazardous Materigls. Pub. L. 101-615, section 29, 104 Stat. 3244 (1990), required the Secretary of Labor, in
consultation with the Secretarles of Transportation and Treasury, to issue spedific standards concerning the
handling of hazardous materials.

Bloodbome Pathogens Standard, Pub. L. 102-170, Title I, section 100, 105 Stat. 1107 (1991), required the
Secretary of Labor to promulgate 2 final Bloodborne Pathogens standard.

Lead Standand, The Housing and Community Development Act of 1992, Pub. L. 102-550, Title X, sections 1031
and 1032, 106 Stet. 3672 (1992), required the Secretary of Labor to Issue an interim final lead standard.

EXTENSION OF COVERAGE.

Sometimes a statute may make some OSH Act provisions applicable to certain entities that are not subject to
those provisions by the terms of the OSH Act. For example, the Congressional Accountability Act of 1995, Pub. L.
104~1,1ngsm3,(1995).a¢endedammosnmm,masmdmymwnwmsmn5«m
OSH Act, to the Legislative Branch. Among other provisions, this legisiation authorizes the General Counsel of
the Office of Compliance within the Legislative Branch to exercise the authority granted to the Secretary of Labor
in the OSH Act to inspect places of employment and issue a citation or notice to correct the violation found. This
statute does not make all the provisions of the OSH Act applicable to the Legislative Branch. Another example is
mmnmmmlmmmmmmmmma,mmmw,m L. 108-
173, 117 Stat. 2066 (2003), which requires public hospitals not otherwise subject to the OSH Act to comply with
OSHA's Bloodbome standard, 29 CFR 1910.1030, This statute provides for the imposition and
oollectlonofdvl!mneypendﬁesbymeoepamrmamamuamnmnSeMcesmmmmtehospiml
fails to comply with OSHA's Bioodborne Pathogens standard.

PROGRAM CHANGES ENACTED THROUGH APPROPRIATIONS LEGISLATION.

Sometimes an appropriations statute may allow or restrict certain substantive actions by OSHA or the Secretary
of Labor. For example, sometimes an appropriations statute may restrict the use of money appropriated to run
the Occupational Safety and Health Admiriistration or the Department of Labor, One example of such a
restriction, that has been included in OSHA's appropriation for many years, limits the applicability of OSHA
requirements with respect to farming operations that employ ten or fewer workers and do not maintain a
temporary labor camp. Another example Is 2 restriction that limits OSHA's authority to conduct certain
enforcement activity with respect to employers of ten or fewer employees in low hazard industries. See
Consolidated Appropriations Act, 2004, Pub. L 108-199, Div. E ~ Labor, Health and Human Services, and
Education, and Related Agencies Appropriations, 2004, Title 1 — Depamuentoflabor 118 Stat. 3 (2004).
Sometimes an appropriations statute may allow OSHA to retain some money collected to use for occupational
safety and health training or grants. For example, the Consolidated Appropriations Act, 2004, Div. E, Title I, cited
above, allows OSHA to retain up to $750,000 of training Institute course tuition fees per fiscal year for such uses,
For the statutory text of currently applicable appropriations provisions, consult the OSHA appropriations statute
for the fiscal year In question.

€& Ot Act of 1970 - Table of Contents

Freedom of ]nformatnon Acl | Prlvacy&Secunw Statement l Dlsclanmers l lmportanl WEb Slte Nnﬂ:es | 1nternatmnal i Contact Us

us. Depanment nf Labor | Occupational Safezy & Heaim Mrmrﬂsh'atlon | 200 Consﬂhlﬁon Ave NW, Washlngton pC 20110
Telephone: B00-321-OSHA (6742) | TTY: 877-885-5627

www.OSHA.gov

59

httne /fwww ncha onvimle/nchaweh/nwadion chnw Anmiment?n tahle=NCW A M T £ree $A—N740

(sl ie Nia VAl Bel



Exhibit A

Cost Sheet
RFQ 7014EC06
Item Estimated " N P
Number Quantity Unit of Measure Description Unit Price Total
One complete unit: 2 Wheel Drive
1 20 Each Tractor with Right Side Hydraulic Flail $79, 688.09 $1,593,761.80

Mower and Rear Mounted PTO Flail

Mower.

Vendor should also supply the year, make, and model of the following:

2 Wheel drive tractor with right side hyd.flail mower/rear mounted PTO flail mower

2014 John Deere 6105M 2WD/Cab Tractor w/2014
Alamo ISR74-88SHD Interstater Mower
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REV0 State of West Virginia
VENDOR PREFERENCE CERTIFICATE

Certification and application® is hereby made for Preference in accordance with West Virginia Code, §5A-3-37. (Does not apply to
construction contracts). West Virginia Code, §5A-3-37, provides ar opportunity for qualifying vendors to request (at the time of bid)
preference for their residency status. Such preference is an evaluation method only and will be applied only to the cost bid in
accordance with the West Virginia Code. This certificate for application is to be used to request such preference. The Purchasing
Division will make the determination of the Resident Vendor Preference, if applicable. :

1. Application is made for 2.5% resident vendor preference for the reason checked:

Bidder is an individual resident vendor and has resided continuously in West Virginia for four (4) years immediately preced-
ing the date of this certification; or, : )

Bidder is a partnership, association or corporation resident vendor and has maintained its headquarters or principal place of
business continuously in West Virginia for four (4) years immediately preceding the date of this certification; or 80% of the
ownership interest of Bidder is held by another individual, partnership, association or corporation resident vendor who has
maintained its headquarters or principal place of business continuously in West Virginia for four (4) years immediately
preceding the date of this certification:; or,

Bidder is a nonresident vendor which has an affiliate or subsidiary which employs a minimum of one hundred state residents
and which has maintained its headquarters or principal place of business within West Virginia continuously for the four (4)
years immediately preceding the date of this certification; or,

—%—

Application is made for 2.5% resident vendor preference for the reason checked:
X Bidder is a resident vendor who.certifies that, during the life of the contract, on average at least 75% of the employees
working on the project being bid are residents of West Virginia who have resided in the state continuously for the two years

immediately preceding submission of this bid: or,

b

Application is made for 2.5% resident vendor preference for the reason checked:

Bidder is a nonresident vendor employing a minimum of one hundred state residents or is a nonresident vendor with an

affiliate or subsidiary which maintains its headquarters or principal place of business within West Virginia employing a

minimum of one hundred state residents who certifies that, during the life of the contract, on average at least 75% of the
~ employees or Bidder's affiliate’s or subsidiary's employees are residents of West Virginia who have resided in the state

continuously for the two years immediately preceding submission of this bid; or, .

!-"

Application is made for 5% resident vendor preference for the reason checked:
Bidder meets either the requirement of both subdivisions (1) and (2) or subdivision (1) and (3) as stated above; or,

Application is made for 3.5% resident vendor preference who is a veteran for the reason checked:

Bidder is an individual resident vendor who is a veteran of the United States ammed forces, the reserves or the National Guard
and has resided in West Virginia continuously for the four years immediately preceding the date on which the bid is
submitted; or, ’

6.. Application is made for 3.5% resident vendor preference who is a veteran for the reason checked:

Bidder is a resident vendor who is a veteran of the United States armed forces, the reserves or the National Guard, if, for
purposes of producing or distributing the commodities or completing the project which is the subject of the vendor's bid and
continuously over the entire term of the project, on average at least seventy-five percent of the vendor's employees are
residents of West Virginia who have resided in the state continuously for the two immediately preceding years.

Bidder understands if the Secretary of Revenue determines that a Bidder receiving preference has failed to continue o meet the
requirements for such preference, the Secretary may order the Director of Purchasing to: (a) reject the bid: or (b) assess a penalty
against such Bidder in an amount not to exceed 5% of the bid amount and that such penalty will be paid to the contracling agency
or deducted from any unpaid balance on the contract or purchase order. '

By submission of this certificate, Bidder agrees to disclose any reasonably requested information to the Purchasing Division and
authorizes the Department of Revenue fo disclose to the Director of Purchasing appropriate information verifying that Bidder has paid
the required business taxes, provided that such information does not contain the amounts of taxes paid nor any other information
deemed by the Tax Commissioner to be confidential.

Under penalty of law for false swearing (West Virginia Code, §61-5-3), Bidder hereby certifies that this certificate is true.
and accurate in all respects; and that if a contract is issued to Bidder and if anything contained within this certificate
changes during the term of the contract, Bidder will notify the Purchasi ivision in writing immedi

RS
>4

Bidder: MIddletown Tractor Sales Signed:

18 february 2014 ”
Date: g Title:

‘Check any combination of preference consideration(s) indicated above, which you are entitled to receive.
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REQ No. 7014EC06

STATE OF WEST VIRGINIA
Purchasing Division

PURCHASING AFFIDAVIT

MANDATE: Under W. Va. Code §5A-3-10a, no contract or renewal of any contract may be awarded by the state or any
of its political subdivisions to any vendor or prospective vendor when the vendor or prospective vendor or a related party
to the vendor or prospective vendor is a debtor and: (1) the debt owed is an amount greater than one thousand dollars in
the aggregate; or (2) the debtor is in employer default.

EXCEPTION: The prohibition listed above does not apply where a vendor has contested any tax administered pursuant to
chapter eleven of the W. Va. Code, workers' compensation premium, permit fee or environmental fee or assessment and
the matter has nol become final or where the vendor has entered intc a payment plan or agreement and the vendor is not
in default of any of the provisions of such plan or agreement. '

DEFINITIONS:

“Debt” means any assessment, premium, penalty, fine, tax or other amount of money owed to the state or any of its
political subdivisions because of a judgment, fine, permit violation, license assessment, defaulted workers'
compensation premium, penalty or other assessment presently delinquent or due and required to be paid to the state
or any of its political subdivisions, including any interest or additional penalties accrued thereon. :

“Employer default” means having an outstanding balance or liability to the old fund or to the uninsured employers'
fund or being in policy default, as defined in W. Via. Code § 23-2¢-2, failure to maintain mandatory workers'
compensation coverage, or failure to fully meet its obligations as a workers' compensation self-insured employer. An
employer is not in employer default if it has entered into a repayment agreement with the Insurance Commissioner
and remains in compliance with the obligations under the repayment agreement.

“Related party” means a party, whether an individual, corporation, partnership, association, limited liability company
or any other form or business association or other entity whatsoever, related to any vendor by blood, marriage,
ownership or contract through which the party has a refationship of ownership or other interest with the vendor so that
the party will actually or by effect receive or control a portion of the benefit, profit or other consideration from
performance of a vendor contract with the party receiving an amount that meets or exceed five percent of the total
contract amount.

AFFIRMATION: By signing this form, the vendor’s authorized signer affirms and acknowledges under penalty of
law for false swearing (W. Va. Code §61-6-3) that neither vendor nor any related party owe a debt as defined
above and that neither vendor nor any related party are in employer default as defined above, unless the debt or
employer default is permitted under the exception above.

WITNESS THE FOLLOWING SIGNATURE:

Vendor's Name:

Authorized Signature: / £ e Date. 14 March 3014
state of __| /\J \/

County of '—773 y / 0L , to-wit:

Taken, subscribed, and sworn to before me this ___ day of /(’ 1 )4 R C‘ﬂl ., 20 _[é

My Commission expires Cj - 30 .20 ﬁ ‘

AFFIX SEAL HERE NOTARY PUBLIC \/“)r ﬁ,cw Wi Leno

Furchasing Affidavit (Revised 07/01/2012)

OFFICIAL SEAL

NOTARY PUBLIC “
STATE OF WEST VIRGINIA NOTE:

BEATRICE K, STEVENS Vendor and Notary’s date must be the same. _
Notary required to AFFIX SEAL on Purchasing Affidavit.

Route 4, Box 314C, Grafton, WV 26354



