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INSTRUCTIONS TO VENDORS SUBMITTING BIDS

1. REVIEW DOCUMENTS THOROUGHLY: The attached documents contain a solicitation for bids.
Please read these instructions and all documents attached in their entirety. These instructions provide
critical information about requirements that if overlooked could lead to disqualification of a Vendor’s
bid. All bids must be submitted in accordance with the provisions contained in these instructions and
the Solicitation. Failure to do so may result in disqualification of Vendor’s bid.

2. MANDATORY TERMS: The Solicitation may contain mandatory provisions identified by the use of
the words “must,” “will,” and “shall.” Failure to comply with a mandatory term in the Solicitation will
result in bid disqualification.

3. PREBID MEETING: The item identified below shall apply to this Solicitation.
D A pre-bid meeting will not be held prior to bid opening.

[[] ANON-MANDATORY PRE-BID meeting will be held at the following place and time:

A MANDATORY PRE-BID meeting will be held at the following place and time:
November 19th at 11:00 AM EST

2019 Washington Street, East
Charleston, WV 25305

All Vendors submitting a bid must attend the mandatory pre-bid meeting. Failure to attend the
mandatory pre-bid meeting shall result in disqualification of the Vendor’s bid. No one person attending
the pre-bid meeting may represent more than one Vendor.

An attendance sheet provided at the pre-bid meeting shall serve as the official document verifying
attendance. The State will not accept any other form of proof or documentation to verify attendance.
Any person attending the pre-bid meeting on behalf of a Vendor must list on the attendance sheet his
or her name and the name of the Vendor he or she is representing, Additionally, the person attending
the pre-bid meeting should include the Vendor’s E-Mail address, phone number, and Fax number on
the attendance sheet. It is the Vendor’s responsibility to locate the attendance sheet and provide the
required information. Failure to complete the attendance sheet as required may result in
disqualification of Vendor’s bid.
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All Vendors should arrive prior to the starting time for the pre-bid. Vendors who arrive after the
starting time but prior to the end of the pre-bid will be permitted to sign in, but are charged with
knowing all matters discussed at the pre-bid.

Questions submitted at least five business days prior to a scheduled pre-bid will be discussed at the pre-
bid meeting if possible. Any discussions or answers to questions at the pre-bid meeting are preliminary
in nature and are non-binding, Official and binding answers to questions will be published in a written
addendum to the Solicitation prior to bid opening.

4. VENDOR QUESTION DEADLINE: Vendors may submit questions relating to this Solicitation to the
Purchasing Division. Questions must be submitted in writing. All questions must be submitted on or
before the date listed below and to the address listed below in order to be considered. A written
response will be published in a Solicitation addendum if a response is possible and appropriate. Non-
written discussions, conversations, or questions and answers regarding this Solicitation are preliminary

in nature and are non-binding.

Question Submission Deadline: November 29, 2013 at 5:00 PM EST

Submit Questions to: Crystal Rink
2019 Washington Street, East

Charleston, WV 25305
Fax: 304-558-4115

Email: Crystal.G.Rink@wv.gov

5. VERBAL COMMUNICATION: Any verbal communication between the Vendor and any State
personnel is not binding, including that made at the mandatory pre-bid conference. Only information
issued in writing and added to the Solicitation by an official written addendum by the Purchasing

Division is binding.

6. BID SUBMISSION: All bids must be signed and delivered by the Vendor to the Purchasing Division
at the address listed below on or before the date and time of the bid opening. Any bid received by the
Purchasing Division staff is considered to be in the possession of the Purchasing Division and will not

be returned for anyreason. The bid delivery address is:
Department of Administration, Purchasing Division

2019 Washington Street East
Charleston, WV 25305-0130
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The bid should contain the information listed below on the face of the envelope or the bid maynot be
considered:
SEALED BID
BUYER:
SOLICITATION NO.:
BID OPENING DATE:
BID OPENING TIME:

FAX NUMBER:

In the event that Vendor is responding to a request for proposal, the Vendor shall submit one original
technical and one original cost proposal plus convenience copies of each to the Purchasing
Division at the address shown above, Additionally, the Vendor should identify the bid type as either a
technical or cost proposal on the face of each bid envelope submitted in response to a request for

proposal as follows:

BID TYPE: Technical
Cost

will result in bid disqualification. For purposes of this Solicitation, a bid is considered delivered when
time stamped by the official Purchasing Division time clock.

Bid Opening Date and Time: December 11, 2013 at 1:30 PM EST

Bid Opening Location: Department of Administration, Purchasing Division
2019 Washington Street East
Charleston, WV 25305-0130

8. ADDENDUM ACKNOWLEDGEMENT: Changes or revisions to this Solicitation will be made by
an official written addendum issued by the Purchasing Division. Vendor should acknowledge receipt of
all addenda issued with this Solicitation by completing an Addendum Acknowledgment Form, a copy of
which is included herewith. Failure to acknowledge addenda may result in bid disqualification. The
addendum acknowledgement should be submitted with the bid to expedite document processing.

9. BID FORMATTING: Vendor should type or electronically enter the information onto its bid to
prevent errors in the evaluation. Failure to type or electronically enter the information may result

in bid disqualification.
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GENERAL TERMS AND CONDITIONS:

1. CONTRACTUAL AGREEMENT: Issuance of a Purchase Order signed by the Purchasing Division
Director, or his designee, and approved as to form by the Attorney General’s office constitutes
acceptance of this Contract made by and between the State of West Virginia and the Vendor. Vendor’s
signature on its bid signifies Vendor’s agreement to be bound by and accept the terms and conditions

contained in this Contract.

2. DEFINITIONS: As used in this Solicitation/Contract, the following terms shall have the meanings
attributed to them below. Additional definitions may be found in the specifications included with this

Solicitation/Contract.

2.1 “Agency” or “Agencies” means the agency, board, commission, or other entity of the State of
West Virginia that is identified on the first page of the Solicitation or any other public entity
seeking to procure goods or services under this Contract.

2.2 “Contract” means the binding agreement that is entered into between the State and the Vendor
to provide the goods and services requested in the Solicitation. ‘

2.3 “Director” means the Director of the West Virginia Department of Administration, Purchasing
Division.

2.4 “Purchasing Division” means the West Virginia Department of Administration, Purchasing
Division.

2.5 “Purchase Order” means the document signed by the Agency and the Purchasing Division, and
approved as to form by the Attorney General, that identifies the Vendor as the successful bidder

and Contract holder.

2.6 “Solicitation” means the official solicitation published by the Purchasing Division and identified
by number on the first page thereof.

2.7 “State” means the State of West Virginia and/or any of its agencies, commissions, boards, etc.
as context requires.

2.8 “Vendor” or “Vendors” means any entity submitting a bid in response to the Solicitation, the
entity that has been selected as the Jowest responsible bidder, or the entity that has been awarded

the Contract as context requires.

Revised 10/02/2013
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3. CONTRACT TERM; RENEWAL; EXTENSION: The term of this Contract shall be determined in
accordance with the category that has been identified as applicable to this Contract below:

v

Revised 10/02/2013

Term Contract

Initial Contract Term: This Contract becomes effective on upon award
and extends for a period of 1 year(s).

Renewal Term: This Contract may be renewed upon the mutual written consent of the
Agency, and the Vendor, with approval of the Purchasing Division and the Attorney
General’s office (Attorney General approval is as to form only). Any request for renewal
must be submitted to the Purchasing Division Director thirty (30) days prior to the expiration
date of the initial contract term or appropriate renewal term. A Contract renewal shall be in
accordance with the terms and conditions of the original contract. Renewal of this Contract
is limited to 2 ~ successive one (1) year periods. Automatic renewal of
this Contract is prohibited. Notwithstanding the foregoing, Purchasing Division approval is
not required on agency delegated or exempt purchases. Attorney General approval may be
required for vendor terms and conditions.

Reasonable Time Extension: At the sole discretion of the Purchasing Division Director,
and with approval from the Attorney General’s office (Attorney General approval is as to
form only), this Contract may be extended for a reasonable time after the initial Contract
term or after any renewal term as may be necessary to obtain a new contract or renew this
Contract. Any reasonable time extension shall not exceed twelve (12) months. Vendor may
avoid a reasonable time extension by providing the Purchasing Division Director with written
notice of Vendor’s desire to terminate this Contract 30 days prior to the expiration of the then
current term. During any reasonable time extension period, the Vendor may terminate this
Contract for any reason upon giving the Purchasing Division Director 30 days written notice.
Automatic extension of this Contract is prohibited. Notwithstanding the foregoing,
Purchasing Division approval is not required on agency delegated or exempt purchases, but
Attorney General approval may be required.

Release Order Limitations: In the event that this contract permits release orders, a release
order may only be issued during the time this Contract is in effect. Any release order issued
within one year of the expiration of this Contract shall be effective for one year from the date
the release order is issued. No release order may be extended beyond one year after this
Contract has expired.

Fixed Period Contract: This Contract becomes effective upon Vendor’s receipt of the notice to
proceed and must be completed within days.
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| One Time Purchase: The term of this Contract shall run from the issuance of the Purchase
Order until all of the goods contracted for have been delivered, but in no event shall this Contract
extend for more than one fiscal year. :

| Other: See attached.

4. NOTICE TO PROCEED: Vendor shall begin performance of this Contract immediately upon
receiving notice to proceed unless otherwise instructed by the Agency. Unless otherwise specified, the
fully executed Purchase Order will be considered notice to proceed

5. QUANTITIES: The quantities required under this Contract shall be determined in accordance with
the category that has been identified as applicable to this Contract below.

l¥/] Open End Contract: Quantities listed in this Solicitation are approximations only, based on
estimates supplied by the Agency. It is understood and agreed that the Contract shall cover the
quantities actually ordered for delivery during the term of the Contract, whether more or less
than the quantities shown.

I Service: The scope of the service to be provided will be more clearly defined in the
specifications included herewith.

[ Combined Service and Goods: The scope of the service and deliverable goods to be provided
will be more clearly defined in the specifications included herewith.

[ | One Time Purchase: This Contract is for the purchase of a set quantity of goods that are
identified in the specifications included herewith. Once those items have been delivered, no
additional goods may be procured under this Contract without an appropriate change order
approved by the Vendor, Agency, Purchasing Division, and Attorney General’s office.

6. PRICING: The pricing set forth herein is firm for the life of the Contract, unless specified elsewhere
within this Solicitation/Contract by the State. A Vendor’s inclusion of price adjustment provisions in its
bid, without an express authorization from the State in the Solicitation to do so, may result in bid
disqualification.

7. EMERGENCY PURCHASES: The Purchasing Division Director may authorize the Agency to
purchase goods or services in the open market that Vendor would otherwise provide under this Contract
if those goods or services are for immediate or expedited delivery in an emergency. Emergencies shall
include, but are not limited to, delays in transportation or an unanticipated increase in the volume of
work. An emergency purchase in the open market, approved by the Purchasing Division Director, shall
not constitute of breach of this Contract and shall not entitle the Vendor to any form of compensation or
damages. This provision does not excuse the State from fulfilling its obligations under a One Time
Purchase contract. ‘

8. REQUIRED DOCUMENTS: All of the items checked below must be provided to the Purchasing
Division by the Vendor as specified below.
Revised 10/02/2013



In lieu

BID BOND: All Vendors shall furnish a bid bond in the amount of five percent (5%) of the
total amount of the bid protecting the State of West Virginia. The bid bond must be submitted

with the bid.

PERFORMANCE BOND: The apparent successful Vendor shall provide a performance bond
in the amount of . The performance bond must be
issued and received by the Purchasing Division prior to Contract award. On construction

contracts, the performance bond must be 100% of the Contract value.
LABOR/MATERIAL PAYMENT BOND: The apparent successful Vendor shall provide a
labor/material payment bond in the amount of 100% of the Contract value. The labor/material

payment bond must be issued and delivered to the Purchasing Division prior to Contract award.

of the Bid Bond, Performance Bond, and Labor/Material Payment Bond, the Vendor may provide

certified checks, cashier’s checks, or irrevocable letters of credit. Any certified check, cashier’s check,
or itrevocable letter of credit provided in lieu of a bond must be of the same amount and delivered on the
same schedule as the bond it replaces. A letter of credit submitted in lieu of a performance and
labor/material payment bond will only be allowed for projects under $100,000. Personal or business

checks

Revised 10/02/2013

are not acceptable.

MAINTENANCE BOND: The apparent successful Vendor shall provide a two (2) year
maintenance bond covering the roofing system. The maintenance bond must be issued and

delivered to the Purchasing Division prior to Contract award.

WORKERS’ COMPENSATION INSURANCE: The apparent successful Vendor shall have
appropriate workers’ compensation insurance and shall provide proof thereof upon request.

INSURANCE: The apparent successful Vendor shall furnish proof of the following insurance
prior to Contract award and shall list the state as a certificate holder:

Commercial General Liability Insurance:
or more.
Builders Risk Insurance: builders risk — all risk insurance in an amount equal to
100% of the amount of the Contract.
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The apparent successful Vendor shall also furnish proof of any additional insurance requirements
contained in the specifications prior to Contract award regardless of whether or not that
insurance requirement is listed above.

D LICENSE(S) / CERTIFICATIONS / PERMITS: In addition to anything required under the
Section entitled Licensing, of the General Terms and Conditions, the apparent successful Vendor
shall furnish proof of the following licenses, certifications, and/or permits prior to Contract
award, in a form acceptable to the Purchasing Division.

The apparent successful Vendor shall also furnish proof of any additional licenses or certifications
contained in the specifications prior to Contract award regardless of whether or not that
requirement is listed above.

9. LITIGATION BOND: The Director reserves the right to require any Vendor that files a protest of an
award to submit a litigation bond in the amount equal to one percent of the lowest bid submitted or
$5,000, whichever is greater. The entire amount of the bond shall be forfeited if the hearing officer
determines that the protest was filed for frivolous or improper purpose, including but not limited to, the
purpose of harassing, causing unnecessary delay, or needless expense for the Agency. All litigation
bonds shall be made payable to the Purchasing Division. In lieu of a bond, the protester may submit a
cashier’s check or certified check payable to the Purchasing Division. Cashier’s or certified checks will
be deposited with and held by the State Treasurer’s office. If it is determined that the protest has not
been filed for frivolous or improper purpose, the bond or deposit shall be returned in its entirety.

10. ALTERNATES: Any model, brand, or specification listed herein establishes the acceptable level of
quality only and is not intended to reflect a preference for, or in any way favor, a particular brand or
vendor. Vendors may bid alternates to a listed model or brand provided that the alternate is at least
equal to the model or brand and complies with the required specifications. The equality of any alternate
being bid shall be determined by the State at its sole discretion. Any Vendor bidding an alternate model
or brand should clearly identify the alternate items in its bid and should include manufacturer’s
specifications, industry literature, and/or any other relevant documentation demonstrating the equality of
the alternate items. Failure to provide information for alternate items may be grounds for rejection of a
Vendor’s bid.

11. EXCEPTIONS AND CLARIFICATIONS: The Solicitation contains the specifications that shall form
the basis of a contractual agreement. Vendor shall clearly mark any exceptions, clarifications, or

Revised 10/02/2013
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other proposed modifications in its bid. Exceptions to, clarifications of, or modifications of a requirement
or term and condition of the Solicitation may result in bid disqualification.

12. LIQUIDATED DAMAGES: Vendor shall pay liquidated damages in the amount
NA  for NA

This clause shall in no way be considered exclusive and shall not limit the State or Agency’s right to
pursue any other available remedy.

13. ACCEPTANCE/REJECTION: The State may accept or reject any bid in whole, or in part. Vendor’s
signature on its bid signifies acceptance of the terms and conditions contained in the Solicitation and
Vendor agrees to be bound by the terms of the Contract, as reflected in the Purchase Order, upon receipt.

14. REGISTRATION:  Prior to Contract award, the apparent successful Vendor must be properly
registered with the West Virginia Purchasing Division and must have paid the $125 fee if applicable.

15. COMMUNICATION LIMITATIONS: In accordance with West Virginia Code of State Rules §148-
1-6.6, communication with the State of West Virginia or any of its employees regarding this Solicitation
during the solicitation, bid, evaluation or award periods, except through the Purchasing Division, is
strictly prohibited without prior Purchasing Division approval. Purchasing Division approval for such
communication is implied for all agency delegated and exempt purchases.

16. FUNDING: This Contract shall continue for the term stated herein, contingent upon funds being
appropriated by the Legislature or otherwise being made available. In the event funds are not appropriated
or otherwise made available, this Contract becomes void and of no effect beginning on July 1 of the fiscal
year for which funding has not been appropriated or otherwise made available.

PAYMENT: Payment in advance is prohibited under this Contract. Payment may only be made after
the delivery and acceptance of goods or services. The Vendor shall submit invoices, in arrears, to the
Agency at the address on the face of the purchase order labeled “Invoice To.”

17

.

I8. UNIT PRICE: Unit prices shall prevail in cases of a discrepancy in the Vendor’s bid.

19. DELIVERY: All quotations are considered freight on board destination (“F.O.B, destination™) unless
alternate shipping terms are clearly identified in the bid. Vendor’s listing of shipping terms that
contradict the shipping terms expressly required by this Solicitation may result in bid disqualification.

20. INTEREST: Interest attributable to late payment will only be permitted if authorized by the West
Virginia Code. Presently, there is no provision in the law for interest on late payments.

21. PREFERENCE: Vendor Preference may only be granted upon written request and only in accordance

with the West Virginia Code § 5A-3-37 and the West Virginia Code of State Rules. A Resident Vendor
Certification form has been attached hereto to allow Vendor to apply for the preference. Vendor’s

Revised 10/02/2013
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failure to submit the Resident Vendor Certification form with its bid will result in denial of Vendor
Preference. Vendor Preference does not applyto construction projects.

22. SMALL, WOMEN-OWNED, OR MINORITY-OWNED BUSINESSES: For any solicitations
publicly advertised for bid on or after July 1, 2012, in accordance with West Virginia Code §5A-3-
37(a)(7) and W. Va. CSR § 148-22-9, any non-resident vendor certified as a small, women-owned, or
minority-owned business under W. Va. CSR § 148-22-9 shall be provided the same preference made
available to any resident vendor. Any non-resident small, women-owned, or minority-owned business
must identify itself as such in writing, must submit that writing to the Purchasing Division with its bid,
and must be properly certified under W. Va. CSR § 148-22-9 prior to submission of its bid to receive the
preferences made available to resident vendors. Preference for a non-resident small, women-owned, or
minority owned business shall be applied in accordance with W. Va. CSR § 148-22-9.

23. TAXES: The Vendor shall pay any applicable sales, use, personal property or any other taxes arising
out of this Contract and the transactions contemplated thereby. The State of West Virginia is exempt
from federal and state taxes and will not pay or reimburse such taxes.

24. CANCELLATION: The Purchasing Division Director reserves the right to cancel this Contract
immediately upon written notice to the vendor if the materials or workmanship supplied do not conform
to the specifications contained in the Contract. The Purchasing Division Director may cancel any
purchase or Contract upon 30 days written notice to the Vendor in accordance with West Virginia Code
of State Rules § 148-1-7.16.2.

25. WAIVER OF MINOR IRREGULARITIES: The Director reserves the right to waive minor
irregularities in bids or specifications in accordance with West Virginia Code of State Rules § 148-1-4.6.

26. TIME: Time is of the essence with regard to all matters of time and performance in this Contract.

27. APPLICABLE LAW: This Contract is governed by and interpreted under West Virginia law without
giving effect to its choice of law principles. Any information provided in specification manuals, or any
other source, verbal or written, which contradicts or violates the West Virginia Constitution, West
Virginia Code or West Virginia Code of State Rules is void and of no effect.

28. COMPLIANCE: Vendor shall comply with all applicable federal, state, and local laws, regulations and
ordinances. By submitting a bid, Vendors acknowledge that they have reviewed, understand, and will
comply with all applicable law.

29. PREVAILING WAGE: On any contract for the construction of a public improvement, Vendor and any
subcontractors utilized by Vendor shall pay a rate or rates of wages which shall not be less than the fair
minimum rate or rates of wages (prevailing wage), as established by the West Virginia Division of
Labor under West Virginia Code §§ 21-5A-1 et seq. and available at http://www.sos.wv.gov/administrative-
law/wagerates/Pages/default.aspx. Vendor shall be responsible for ensuring compliance with prevailing
wage requirements and determining when prevailing wage

Revised 10/02/2013
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requirements are applicable. The required contract provisions contained in West Virginia Code of State
Rules § 42-7-3 are specifically incorporated herein by reference.

30. ARBITRATION: Any references made to arbitration contained in this Contract, Vendor’s bid, or in
any American Institute of Architects documents pertaining to this Contract are hereby deleted, void, and
of no effect.

31. MODIFICATIONS: This writing is the parties’ final expression of intent. Notwithstanding anything
contained in this Contract to the contrary, no modification of this Contract shall be binding without
mutual written consent of the Agency, and the Vendor, with approval of the Purchasing Division and the
Attorney General’s office (Attorney General approval is as to form only). No Change shall be
implemented by the Vendor until such time as the Vendor receives an approved written change
order from the Purchasing Division.

32. WAIVER: The failure of either party to insist upon a strict performance of any of the terms or
provision of this Contract, or to exercise any option, right, or remedy herein contained, shall not be
construed as a waiver or a relinquishment for the future of such term, provision, option, right, or remedy,
but the same shall continue in full force and effect. Any waiver must be expressly stated in writing and
signed by the waiving party.

33. SUBSEQUENT FORMS: The terms and conditions contained in this Contract shall supersede any and
all subsequent terms and conditions which may appear on any form documents submitted by Vendor to
the Agency or Purchasing Division such as price lists, order forms, invoices, sales agreements, or
maintenance agreements, and includes internet websites or other electronic documents. Acceptance or
use of Vendor’s forms does not constitute acceptance of the terms and conditions contained thereon.

34. ASSIGNMENT: Neither this Contract nor any monies due, or to become due hereunder, may be
assigned by the Vendor without the express written consent of the Agency, the Purchasing Division, the
Attorney General’s office (as to form only), and any other government agency or office that may be
required to approve such assignments. Notwithstanding the foregoing, Purchasing Division approval
may or may not be required on certain agency delegated or exempt purchases.

35. WARRANTY: The Vendor expressly warrants that the goods and/or services covered by this Contract
will: (a) conform to the specifications, drawings, samples, or other description furnished or specified by
the Agency, (b) be merchantable and fit for the purpose intended; and (c) be free from defect in material
and workmanship.

36. STATE EMPLOYEES: State employees are not permitted to utilize this Contract for personal use and
the Vendor is prohibited from permitting or facilitating the same.

37. BANKRUPTCY: In the event the Vendor files for bankruptcy protection, the State of West Virginia
may deem this Contract null and void, and terminate this Contract without notice.

Revised 10/02/2013
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38. [RESERVED)]

39. CONFIDENTIALITY: The Vendor agrees that it will not disclose to anyone, directly or indirectly, any
such personally identifiable information or other confidential information gained from the Agency,
unless the individual who is the subject of the information consents to the disclosure in writing or the
disclosure is made pursuant to the Agency’s policies, procedures, and rules. Vendor further agrees to
comply with the Confidentiality Policies and Information Security Accountability Requirements, set

forth in http://www.state.wv.us/admin/purchase/privacy/default.html.

40. DISCLOSURE: Vendor’s response to the Solicitation and the resulting Contract are considered public
documents and will be disclosed to the public in accordance with the laws, rules, and policies governing
the West Virginia Purchasing Division. Those laws include, but are not limited to, the Freedom of
Information Act found in West Virginia Code § 29B-1-1 et seq.

If a Vendor considers any part of its bid to be exempt from public disclosure, Vendor must so indicate
by specifically identifying the exempt information, identifying the exemption that applies, providing a
detailed justification for the exemption, segregating the exempt information from the general bid
information, and submitting the exempt information as part of its bid but in a segregated and clearly
identifiable format. Failure to comply with the foregoing requirements will result in public disclosure
of the Vendor’s bid without further notice. A Vendor’s act of marking all or nearly all of its bid as
exempt is not sufficient to avoid disclosure and WILL NOT BE HONORED. Vendor’s act of marking a
bid or any part thereof as “confidential” or “proprietary” is not sufficient to avoid disclosure and WILL
NOT BE HONORED. In addition, a legend or other statement indicating that all or substantially all of
the bid is exempt from disclosure is not sufficient to avoid disclosure and WILL NOT BE HONORED.
Vendor will be required to defend any claimed exemption for nondisclosure in the event of an
administrative or judicial challenge to the State’s nondisclosure. Vendor must indemnify the State for
any costs incurred related to any exemptions claimed by Vendor. Any questions regarding the
applicability of the various public records laws should be addressed to your own legal counsel prior to
bid submission.

41. LICENSING: In accordance with West Virginia Code of State Rules §148-1-6.1.7, Vendor must be
licensed and in good standing in accordance with any and all state and local laws and requirements by
any state or local agency of West Virginia, including, but not limited to, the West Virginia Secretary of
State’s Office, the West Virginia Tax Department, West Virginia Insurance Commission, or any other
state agency or political subdivision. Upon request, the Vendor must provide all necessary releases to
obtain information to enable the Purchasing Division Director or the Agency to verify that the Vendor is
licensed and in good standing with the above entities.

42. ANTITRUST: In submitting a bid to, signing a contract with, or accepting a Purchase Order from any
agency of the State of West Virginia, the Vendor agrees to convey, sell, assign, or transfer to the State of
West Virginia all rights, title, and interest in and to all causes of action it may now or hereafter acquire
under the antitrust laws of the United States and the State of West Virginia for price fixing and/or
unreasonable restraints of trade relating to the particular commodities or services purchased or acquired
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by the State of West Virginia. Such assignment shall be made and become effective at the time the

purchasing agency tenders the initial payment to Vendor.

43. VENDOR CERTIFICATIONS: By signing its bid or entering into this Contract, Vendor certifies ¢))
that its bid was made without prior understanding, agreement, or connection with any corporation, firm,
limited liability company, partnership, person or entity submitting a bid for the same material, supplies,
equipment or services; (2) that its bid is in all respects fair and without collusion or fraud; (3) that this
Contract is accepted or entered into without any prior understanding, agreement, or connection to any
other entity that could be considered a violation of law; and (4) that it has reviewed this RFQ in its
entirety; understands the requirements, terms and conditions, and other information contained herein.
Vendor’s signature on its bid also affirms that neither it nor its representatives have any interest, nor
shall acquire any interest, direct or indirect, which would compromise the performance of its services
hereunder. Any such interests shall be promptly presented in detail to the Agency.

The individual signing this bid on behalf of Vendor certifies that he or she is authorized by the Vendor
to execute this bid or any documents related thereto on Vendor’s behalf: that he or she is authorized to
bind the Vendor in a contractual relationship; and that, to the best of his or her knowledge, the Vendor
has properly registered with any State agency that may require registration.

44. PURCHASING CARD ACCEPTANCE: The State of West Virginia currently utilizes a Purchasing
Card program, administered under contract by a banking institution, to process payment for goods and
services. The Vendor must accept the State of West Virginia’s Purchasing Card for payment of all
orders under this Contract unless the box below is checked.

Vendor is not required to accept the State of West Virginia’s Purchasing Card as payment for all
goods and services.

45. VENDOR RELATIONSHIP: The relationship of the Vendor to the State shall be that of an
independent contractor and no principal-agent relationship or employer-employee relationship is
contemplated or created by this Contract. The Vendor as an independent contractor is solely liable for
the acts and omissions of its employees and agents. Vendor shall be responsible for selecting; supervising,
and compensating any and all individuals employed pursuant to the terms of this Solicitation
and resulting contract. Neither the Vendor, nor any employees or subcontractors of the Vendor, shall
be deemed to be employees of the State for any purpose whatsoever. Vendor shall be exclusively
responsible for payment of employees and contractors for all wages and salaries, taxes, withholding
payments, penalties, fees, fringe benefits, professional liability insurance premiums, contributions to
insurance and pension, or other deferred compensation plans, including but not limited to, Workers’
Compensation and Social Security obligations, licensing fees, efc. and the filing of all necessary
documents, forms and returns pertinent to all of the foregoing. Vendor shall hold harmless the State, and
shall provide the State and Agency with a defense against any and all claims including, but not limited
to, the foregoing payments, withholdings, contributions, taxes, Social Security taxes, and employer
income tax returns.

46. INDEMNIFICATION: The Vendor agrees to indemnify, defend, and hold harmless the State and the
Agency, their officers, and employees from and against: (1) Any claims or losses for services rendered
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by any subcontractor, person, or firm performing or supplying services, materials, or supplies in
connection with the performance of the Contract; (2) Any claims or losses resulting to any person or
entity injured or damaged by the Vendor, its officers, employees, or subcontractors by the publication,
translation, reproduction, delivery, performance, use, or disposition of any data used under the
Contract in a manner not authorized by the Contract, or by Federal or State statutes or regulations;
and (3) Any failure of the Vendor, its officers, employees, or subcontractors to observe State and
Federal laws including, but not limited to, labor and wage and hour laws.

47. PURCHASING AFFIDAVIT: In accordance with West Virginia Code § 5A-3-10a, all Vendors
are required to sign, notarize, and submit the Purchasing Affidavit stating that neither the Vendor nor
a related party owe a debt to the State in excess of $1,000. The affidavit must be submitted prior to
award, but should be submitted with the Vendor’s bid. A copy of the Purchasing Affidavit is
included herewith.

48. ADDITIONAL AGENCY AND LOCAL GOVERNMENT USE: This Contract may be utilized
by and extends to other agencies, spending units, and political subdivisions of the State of West
Virginia; county, municipal, and other local government bodies; and school districts (“Other
Government Entities™). This Contract shall be extended to the aforementioned Other Government
Entities on the same prices, terms, and conditions as those offered and agreed to in this Contract. If
the Vendor does not wish to extend the prices, terms, and conditions of its bid and subsequent contract
to the Other Government Entities, the Vendor must clearly indicate such refusal in its bid. A refusal
to extend this Contract to the Other Government Entities shall not impact or influence the award of
this Contract in any manner.

49, CONFLICT OF INTEREST: Vendor, its officers or members or employees, shall not presently
have or acquire any interest, direct or indirect, which would conflict with or compromise the
performance of its obligations hereunder. Vendor shall periodically inquire of its officers, members
and employees to ensure that a conflict of interest does not arise. Any conflict of interest discovered
shall be promptly presented in detail to the Agency.

50. REPORTS: Vendor shall provide the Agency and/or the Purchasing Division with the
following reports identified by a checked box below:

ly'| Such reports as the Agency and/or the Purchasing Division may request. Requested reports may
include, but are not limited to, quantities purchased, agencies utilizing the contract, total contract

expenditures by agency, etc.
[ Quarterly reports detailing the total quantity of purchases in units and dollars, along with a listing
of purchases by agency. Quarterly reports should be delivered to the Purchasing Division via
email at purchasing.requisitions@wv.gov.

51. BACKGROUND CHECK: In accordance with W. Va. Code § 15-2D-3, the Director of the
Division of Protective Services shall require any service provider whose employees are regularly
employed on the grounds or in the buildings of the Capitol complex or who have access to sensitive or

critical information
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to submit to a fingerprint-based state and federal background inquiry through the state repository.
The service provider is responsible for any costs associated with the fingerprint-based state and federal
background inquiry.

After the contract for such services has been approved, but before any such employees are permitted to
be on the grounds or in the buildings of the Capitol complex or have access to sensitive or critical
information, the service provider shall submit a list of all persons who will be physically present and
working at the Capitol complex to the Director of the Division of Protective Services for purposes of
verifying compliance with this provision.

The State reserves the right to prohibit a service provider’s employees from accessing sensitive or
critical information or to be present at the Capitol complex based upon results addressed from a criminal

background check.

Service providers should contact the West Virginia Division of Protective Services by phone at
(304)558-9911 for more information.

52. PREFERENCE FOR USE OF DOMESTIC STEEL PRODUCTS: Except when authorized by the
Director of the Purchasing Division pursuant to W. Va. Code § 5A-3-56, no contractor may use or
supply steel products for a State Contract Project other than those steel products made in the United
States. A contractor who uses steel products in violation of this section may be subject to civil penalties
pursuant to W. Va. Code § 5A-3-56. As used in this section:

a. “State Contract Project” means any erection or construction of, or any addition to, alteration of
or other improvement to any building or structure, including, but not limited to, roads or highways,
or the installation of any heating or cooling or ventilating plants or other equipment, or the
supply of and materials for such projects, pursuant to a contract with the State of West
Virginia for which bids were solicited on or after June 6, 2001.

b. “Steel Products” means products rolled, formed, shaped, drawn, extruded, forged, cast, fabricated
or otherwise similarly processed, or processed by a combination of two or more or
such operations, from steel made by the open heath, basic oxygen, electric furnace, Bessemer or
other steel making process.

The Purchasing Division Director may, in writing, authorize the use of foreign steel products if:

a. The cost for each contract item used does not exceed one tenth of one percent (.1%) of the total
contract cost or two thousand five hundred dollars ($2,500.00), whichever is greater. For the
purposes of this section, the cost is the value of the steel product as delivered to the project; or

b. The Director of the Purchasing Division determines that specified steel materials are not
produced in the United States in sufficient quantity or otherwise are not reasonably available to
meet contract requirements.
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53. PREFERENCE FOR USE OF DOMESTIC ALUMINUM, GLASS, AND STEEL: In Accordance
with W. Va. Code § 5-19-1 et seq., and W. Va. CSR § 148-10-1 et seq., for every contract or subcontract,

subject to the limitations contained herein, for the construction, reconstruction, alteration, repair,
improvement or maintenance of public works or for the purchase of any item of machinery or
equipment to be used at sites of public works, only domestic aluminum, glass or steel products shall be
supplied unless the spending officer determines, in writing, after the receipt of offers or bids, (1) that the
cost of domestic aluminum, glass or steel products is unreasonable or inconsistent with the public
interest of the State of West Virginia, (2) that domestic aluminum, glass or steel products are not
produced in sufficient quantities to meet the contract requirements, or (3) the available domestic
aluminum, glass, or steel do not meet the contract specifications. This provision only applies to public
works contracts awarded in an amount more than fifty thousand dollars ($50,000) or public works
contracts that require more than ten thousand pounds of steel products.

The cost of domestic aluminum, glass, or steel products may be unreasonable if the cost is more than
twenty percent (20%) of the bid or offered price for foreign made aluminum, glass, or steel products. If
the domestic aluminum, glass or steel products to be supplied or produced in a “substantial labor surplus
area”, as defined by the United States Department of Labor, the cost of domestic aluminum, glass, or
steel products may be unreasonable if the cost is more than thirty percent (30%) of the bid or offered
price for foreign made aluminum, glass, or steel products.

This preference shall be applied to an item of machinery or equipment, as indicated above, when the
jtem is a single unit of equipment or machinery manufactured primarily of aluminum, glass or steel, is
part of a public works contract and has the sole purpose or of being a permanent part of a single public
works project. This provision does not apply to equipment or machinery purchased by a spending unit
for use by that spending unit and not as part of a single public works project.

All bids and offers including domestic aluminum, glass or steel products that exceed bid or offer prices
including foreign aluminum, glass or steel products after application of the preferences provided in this
provision may be reduced to a price equal to or lower than the lowest bid or offer price for foreign
aluminum, glass or steel products plus the applicable preference. If the reduced bid or offer prices are
made in writing and supersede the prior bid or offer prices, all bids or offers, including the reduced bid
or offer prices, will be reevaluated in accordance with this rule.
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CERTIFICATION AND SIGNATURE PAGE

By signing below, I certify that I have reviewed this Solicitation in its entirety; understand the requirements,
terms and conditions, and other information contained herein; that I am submitting this bid or proposal for
review and consideration; that Iam authorized by the bidder to execute this bid or any documents related
thereto on bidder’s behalf; that I am authorized to bind the bidder in a contractual relationship; and that to the
best of my knowledge, the bidder has properlyregistered with any State agency that may require

registration.

West Virginia Tractor Company

(Com?%ww MM—{

(Authorized Slgnﬁure)

Gary W. Grady President

(Representative Name, Title)

304-346-5301 304-346-5305

(Phone Number) (Fax Number)

1-7-2014
(Date)
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Instructions: Please acknowledge receipt of all addenda issued with this solicitation by completing this

addendum acknowledgment form. Check the box next to each addendum received and sign below.

Failure to acknowledge addenda may result in bid disqualification.

Acknowledgment: Ihereby acknowledge receipt of the following addenda and have made the
necessary revisions to my proposal, plans and/or specification, etc.

(Check the box next to each addendum received)

L x

I <

X

[]

Addendum No. 1

Addendum No. 2

Addendum No. 3

Addendum No. 4

Addendum No. 5

[ | Addendum No. 6

[ Addendum No. 7

] Addendum No. 8

| Addendum No. 9

Addendum No. 10

[ understand that failure to confirm the receipt of addenda may be cause for rejection of this bid. I
further understand that any verbal representation made or assumed to be made during any oral
discussion held between Vendor’s representatives and any state personnel is not binding. Only the
information issued in writing and added to the specifications by an official addendum is binding.

West Virginia Tractor Company

Cza;ﬂf
i O Authorized Sign&ture
1-7-2014

Date

NOTE: This addendum acknowledgement should be submitted with the bid to expedite document processing.
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RFQ 7014EC02 CLASS 553 SELF-PROPELLED CHIP SPREADER

SPECIFICATIONS

1. PURPOSE AND SCOPE: The West Virginia Purchasing Division is soliciting bids
On behalf of the West Virginia Division of Highways, Department of Transportation
To establish an open-end contract for a Self-Propelled Chip Spreader 10 Foot.

2. DEFINITIONS: The terms listed below shall have the meanings assigned to them
below. Additional definitions can be found in section 2 of the General Terms and

Conditions.

2.1 “Contract Item” or “Contract Items” means the list of items identified in Section
3, Subsection 1 below.

2.2 “Pricing Pages” means the schedule of prices, estimated order quantity, and totals
attached hereto as Exhibit A and used to evaluate the RFQ.

2.3 “RFQ” means the official request for quotation published by the Purchasing
Division and identified as 7014EC02.

2.4 “WVDOH” means West Virginia Division of Highways.
2.5 “ec” means cubic centimeter .

2.6 “OSHA” means Occupational Safety and Health Act.
2.7 “M.P.H.” means miles per hour.

2.8 “SAHR” means spring applied hydraulically released.

3. GENERAL REQUIREMENTS:

3.1 Contract Items and Mandatory Requirements: Vendor shall provide
Agency with the contract Items listed below on an open-end and continuing
basis. Contract items must meet or exceed the mandatory requirements as

shown below.

3.1.1 General — Self-Propelled Chip Spreader minimum 10 foot, Etnyre or equal,
general mandatory requirements.

3.1.1.1 Vendor must certify that unit offered will meet or exceed the
“OSHA” “Occupational Safety and Health Act of 1970” or subsequent
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RFQ 7014EC02 CLASS 553 SELF-PROPELLED CHIP SPREADER Al

changes that are in effect at the time of manufacture of the unit, please refer
to Exhibit C.

3.1.2 Hydrostatic Drive - The following are mandatory requirements related to
the hydrostatic drive of the chip spreader.

3.1.2.1 Unit shall be 4 wheel hydrostatic drive.

3.1.2.2 Both axles shall be driven by minimum 125 cc variable
displacement hydrostatic pump.

3.1.2.3 Variable displacement motors with minimum of 160 cc must be
provided.

3.1.2.4 Shall have traction control.

3.1.2.5 Shall have infinitely variable speed from 0 to 19.5 M.P.H.

3.1.3 Engine - The following are mandatory requirements related to the chip
spreader’s engine.

3.1.3.1 Engine shall be turbo charged diesel.

3.1.3.2 Engine shall be Cummins QSB EPA TPEM compliant, 260
horsepower diesel engine or equal.

3.1.3.3 Engine shall be equipped with manufacturers heavy duty 12 volt
electrical system.

3.1.3.4 Dry type air cleaner shall be provided.

3.1.3.5 Cooling system shall be manufacturers heavy duty system capable
of maintaining engine temperature within manufacturers recommended
range during continuous operation.

3.1.3.6 Anti Freeze shall be permanent type to minus 30 degrees
Fahrenheit.

3.1.4 Brake System — The following are mandatory requirements related to the
brake system.
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3.1.4.1 Front axle shall have hydraulic internal drum brakes.

3.1.4.2 Front axle shall be controlled by pressing down on floor pedal
(actuator).

3.1.4.3 Rear axle to have manufacturers hydraulic actuated brakes.

3.1.4.4 Unit shall have a spring applied, hydraulic release fail-safe parking
brake in drive line.

3.1.4.5 The SAHR shall automatically apply if hydraulic power is on

3.1.4.6 Auxiliary front hydraulics with couplers shall be provided with easy
access with controls at operation station.

3.1.5 Steering — The following are mandatory requirements related to the
steering..

3.1.5.1 Full hydrostatic power steering shall be provided.

3.1.5.2 Steering shall have a dedicated hydraulic flow independent of
engine speed.

3.1.6 Conveyors- The following are mandatory requirements related to the
CONveyors.

3.1.6.1 Conveyor belts shall be heavy duty 24 inch width minimum.
3.1.6.2 Belts shall be activated by electric switches.

3.1.6.3 Conveyors shall have high torque hydraulic motors with direct
drive to head pulley.

3.1.6.4 A hooded adjustable aggregate deflector must be located at head of
each conveyor.

3.1.6.5 Troughing idlers shall be quick removable type.
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3.1.6.6 Tail pulley shall be adjustable for insuring proper belt alignment.

3.1.6.7 Shall have an automatic conveyor control that starts and stops
conveyor belts to control aggregate level in hopper.

3.1.6.8 An override control shall be included to enable operator to start and
stop conveyors.

- 3.1.6.9 Each convéyor shall have a valve control to provide flexibility of
belt speed.

3.1.7 Spread Hopper — The following are mandatory requirements related to
spread hopper.

3.1.7.1 Hopper spread width shall be 10 foot minimum.

3.1.7.2 Struck capacity of hopper shall be .2 cubic yards minimum per foot
of hopper width.

3.1.7.3 Spread roll must be minimum 6 inch diameter heavy wall tubing.

3.1.7.4 Agitator shall be 2 % inch minimum tubing and have quick
disconnect pins.

3.1.7.5 Each gate shall have individual air operated controls.
3.1.7.6 Gates shall have adjustable, reversible wear plates.

3.1.7.7 Gate widths shall be 6 inches maximum at hopper ends and 12
inches maximum in center.

3.1.7.8 Spread roll and agitator shall be driven by a high torque hydraulic
motor with quick coupler hose connection.

3.1.7.9 A full width metal type screen with 1 % inch maximum openings
shall be provided over top of hopper to return oversized materials and
foreign objects.

3.1.7.10 Spreader hopper shall raise and lower hydraulically 12” minimum
on the run to avoid obstacles.
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3.1.8 Truck Hitch — The following are mandatory requirements related to the
truck hitch.

3.1.8.1 Unit shall be equipped with a self-locking railroad type adjustable
truck hitch.

3.1.8.2 Hitch shall be electrically released from operators position.
3.1.8.3 Hitch height shall be electrically controlled from operators seat.

3.1.8.4 Hitch shall be capable of maintaining positive engagement over
irregular terrain.

3.1.9 Computer Application — The following are mandatory requirements
related to the computer.

3.1.9.1 Application rate computer must monitor the actual speed of
spreader while varying the gate opening to maintain the set application rate
in pounds and yards of selected aggregate regardless of spreader speed.

3.1.9.2 Computer shall store minimum of five (5) different aggregate and
application rate combinations in memory.

3.1.9.3 Application rate shall be varied as desired while operating.

3.1.9.4 Computer shall be capable of monitoring fuel level, engine oil
pressure, hydraulic oil temperature, engine coolant temperature, hours on
engine and miles chipped.

3.1.9.5 All operator controls must be easy access from either right or left
side.

3.1.10 Tires — The following are mandatory requirements related to the tires.

3.1.10.1 Unit shall be equipped with four (4) 385/65R22.5] wide base tires
mounted on heavy duty steel disc wheels.

3.1.11 Accessories — The following are mandatory requirements related to
accessories.

3.1.11.1 Unit shall have LED headlights, stop and tail lights and turn
signals with flasher switch.
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3.1.11.2  An electric horn shall be provided.

3.1.11.3  An electric backup alarm shall be provided.

3.1.11.4 A steel, lockable tool box shall be mounted under main deck.
3.1.11.5 Front door with wiper, washer shall be provided.

3.1.11.6 One (1) complete set of replacement filters shall be provided with
unit upon delivery.

3.1.11.7 Unit shall be hydrostatic all wheel drive, with electric over
hydraulic controls.

3.1.11.8 Must have integral belly plate.

3.1.12 Paint — The following are mandatory items related to the paint color.

3.1.11.1 Manufacturers standard paint preparation and color shall be
provided. :

3.1.13 Advertising — The following are mandatory items related to the
advertisement of the chip spreader.

3.1.13.1 Shall have only one (1) manufacturer name plate, which must
include model number, may appear on exterior of unit. Logos created
through the stamping or casting process of manufacturer are also acceptable.
no logo will interfere with the Department’s striping and logo.

4. CONTRACT AWARD:

4.1 Contract Award: The Contract is intended to provide Agencies with a
purchase price on all Contract Items. The Contract shall be awarded to the
Vendor that provides the Contract Items meeting the required specifications
for the lowest overall total cost as shown on the Pricing Pages.

4.2 Pricing Pages: Vendor should complete the Pricing Pages (Exhibit A) by
completing the Year, Make, Model, and inserting quoted price. Vendor
should complete the pricing pages in their entirety as failure to do so may
result in Vendor’s bids being disqualified.
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The Pricing Page contains a list of the Contract Items and estimated purchase
volume. The estimated purchase volume for each item represents the
approximate volume of anticipated purchases only. No future use of the
Contract or any individual item is guaranteed or implied.

Notwithstanding the foregoing, the Purchasing Division may correct errors at
its discretion. Vendor should type or electronically enter the information into
the Pricing Page to prevent errors in evaluation. The Pricing Pages were
created as a Microsoft Excel document and vendor can request an electronic
copy for bid purposes by éeﬁding an email request to the following address:

Crystal.G.Rink@WV.Gov

4.3 Price Escalation: Vendor may ask for a price increase at contract renewal
time. Pass through cost only will be accepted at the discretion of the WV
Purchasing Division.

5. ORDERING AND PAYMENT:

5.1 Ordering: Vendor shall accept orders by regular mail, facsimile, e-mail, or any other
written forms of communication.

5.2 Payment: Vendor shall accept payment in accordance with the payment procedures
of the State of West Virginia.

5.3 Equipment Contract Order: Spending Unit shall issue a written equipment contract
order (form number WV-35) for items covered by this contract.

6. DELIVERY AND RETURN:

6.1 Delivery Time: Vendor shall deliver standard orders within 120 working days after
orders are received. Vendor shall ship all orders in accordance with the above
schedule and shall not hold orders until a minimum delivery quantity is met. A
completed pilot model for inspection must be provided within 90 working day(s)
after receipt of the purchase agreement by the successful vendor. Working day is
defined as any week day, Monday thru Friday, excluding Federal and State
Holidays.
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6.2 Late Delivery: The Agency placing the order under this Contract must be notified
in writing if orders will be delayed for any reason. Any delay in delivery that could
cause harm to an Agency will be grounds for cancellation of the delayed order,
and/or obtaining the items ordered from a third party.

Any Agency seeking to obtain items from a third party under this provision must
first obtain approval of the Purchasing Division.

6.3 Delivery Payment/Risk of Loss: Standard order delivery shall be F.O.B.
Destination to the Agency’s location. Vendor shall include the cost of standard
order delivery charges in its bid pricing/discount and is not permitted to charge the
Agency separately for such delivery.

6.4 Representative Unit for Test: The successful vendor must (if specified)
provide the DOH one (1) completed represented unit to be observed and
evaluated on each order to insure compliance with specification. If
requested, the time period for testing and evaluation shall be seven (7)
working days following receipt of the unit. DOH will incur no obligation
for deterioration of surfaces, finishes, seals, and mechanical or electrical
parts on the unit resulting from operation and testing within the limits of
these specifications; nor will DOH incur obligation for damage to the unit
resulting from failure to meet specifications when due care and attention is
given by DOH and testing is done within the limits of these specifications.
Failure of the pilot unit to satisfactorily meet specifications as bid  may be
cause for cancellation of the purchase order, and return of the delivered unit
along with all associated equipment to the vendor at the vendor’s expense.

6.5 Condition of Unit(s) Upon Delivery: All units must arrive at the prescribed
delivery point having been completely pre-serviced with oil, lubricants, and
coolant. All prescribed precautions pertaining to first operations and break- in  of
the unit are to be posted conspicuously on the unit for ready observance by the
operator.

6.6 Safety Features: Units shall be delivered to WVDOH with all manufacturers
recommended safety related decals and safety features intact.

6.7 Delivery Point: Delivery point of the completed representative unit will be the

WVDOH, Equipment Division, Rt. 33 and Brushy Fork Road, Buckhannon, WV
26201.
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7. MISCELLANEOUS:

7.1 No Substitutions: Vendor shall supply only Contract Items submitted in response
to the RFQ unless a contract modification is approved in accordance with the
provisions contained in this Contract.

7.2 Exception to Non-Mandatory Specifications:  Exception to a non-
mandatory specification may be made by the bidder, providing the exception
is not available from the manufacturer. Any exception must be indicated on
a separate attachment and labeled as “Exceptions to Specifications” and
supported by documentation from the manufacturer. The state reserves the
right to waive minor irregularities in bids or specifications in accordance
with §148-1-4(f) of the WV Legislative Rules and Regulations.

7.3 Reports: Vendor shall provide quarterly reports and annual summaries to the
Agency showing the Agency’s items purchased, quantities of items purchased,
and total dollar value of the items purchased. Vendor shall also provide reports,
upon request, showing the items purchased during the term of this Contract, the
quantity purchased for each of those items, and the total value of purchases for each
of those items. Failure to supply such reports may be grounds for cancellation of
this Contract.

7.4 Contract Manager: During its performance of this Contract, Vendor must
designate and maintain a primary contract manager responsible for overseeing
Vendor’s responsibilities under this Contract. The Contract manager must be
available during normal business hours to address any customer service or other
issues related to this Contract. Vendor should list its Contract manager and his or
her contact information below.

Contract Manager: _ ©3tY W. Grady

Telephone Number: 304-346-5301

FaxNumber: 304-346-5305

Email Address: wvtractor@msn.com

7.5 Operating and Service Manuals and Parts Lists: An operator’s manual must be
included with each unit upon delivery. A “line sheet” (if applicable) and the
“Equipment Preventative Maintenance Questionnaire”, (Exhibit “B”) must be with
pilot unit upon delivery, Attn: Marcia Lee. There must be 12 service/shop/
Maintenance manuals and 14 parts manuals; CD-ROM is preferred in lieu of parts

manuals. Manuals shall be delivered upon completion of delivery of total units.
Failure to do so will delay payment.
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7.6 Training: Manufacturers and/or dealers will be required to stage a thorough
seminar on the subjects of Preventative Maintenance, Operator, and Mechanic
Training. In order to keep operators and mechanics updated, the successful vendor
shall conduct training sessions covering the operation, maintenance,and trouble
shooting with each purchase order against this open-end contract.

Manufacturers and/or dealers shall be required to furnish the Training Academy
with one (1) Operator’s Manual to be shipped direct to

WVDOH
Training Academy
P.O. Box 610
Buckhannon, West Virginia 26201

Prior to delivery of the pilot unit. Training seminar to be held at the WVDOT,
Equipment Division, and Buckhannon, WV.

7.7 Preventative Maintenance & Operator Procedures: Manufacturers and/or
dealers will be required to submit to the Equipment Division, in addition to the
operating and service manuals, booklets and pamphlets explaining the
Preventative Maintenance and Operator Procedures to be used by the operators of
this equipment, and must include such things as daily prestart inspection
procedure, service schedule, and routine maintenance required, safety precautions,
etc. The successful vendor shall furnish all training aids; i.e. videos, projectors as
required in conducting the training.

7.8 Warranty and Service Policy: The unit must be accompanied upon delivery by
the unit’s manufacturers executed warranty and service policy.

7.9 Unspecified Accessories & Features: All parts, equipment, accessories,
Material, design and performance characteristics not specified herein, but which

Are necessary to provide a complete unit, must be furnished with each unit and
Required to conform to strength, quality of material, and quality of workmanship
To those which are advertised and provided to the market in general by the unit
Industry. All parts and accessories advertised and regularly supplied as standard
shall be included, except those which would represent duplication of these
Specified and except those which, by specification, are not to be furnished.

All standard safety features, required by Federal and State Law, shall be
included.
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Exhibit A

Cost Sheet
RFQ 7014EC02
Item Estimated ; . .
Number | Quantity | UMt of Measure Description Unit Price Total
1 10 Each One complete unit: Self-Propelled Chip $185,000 $1,850,000

Spreader

Vendor should also supply the year, make, and model of the following:

Self-Propelled Chip Spreader 2014 and later as ordered E.D. Etnyre & Co. ETNYRE ChipSpreader
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EXHIBIT B

EQUIPMENT PREVENTATIVE MAINTENANCE QUESTIONNAIRE

THIS FORM MUST BE COMPLETED IN ITS ENTIRETY BY SUCCESSFUL BIDDER OR MANUFACTURER’S TECHNICAL
REPRESENTATIVE PRIOR TO DELIVERY OF PILOT MODEL TO THE WVDOH.

DESCRIPTION: MAKE:
MODEL: YEAR: PURCHASE AMOUNT:
ENGINE: MAKE: MODEL: FUEL TYPE:
HORSEPOWER: CYLINDER: ENGINE SERIAL:
COOLING SYSTEM CAPACITY:
BELTS: DESCRIPTION: PART NUMBERS:
GVW: AXLE CAPACITY:FRONT: REAR:

TIRES: FRONT MAKE & SIZE:

REAR MAKE & SIZE:

DIMENSIONS OF UNIT: LENGTH: WIDTH: LENGTH:
VENDOR CONTACT PERSON: PHONE:

PARTS:

BATTERY MAKE: MODEL: CCA:

TOP OR SIDE POST: DIMENSIONS: LENGTH WIDTH HEIGHT
SPARK PLUGS OR FUEL INJECTORS MAKE: PART #

FUEL PUMP OR INJECTION PUMP MAKE: MODEL:

ALTERNATOR MAKE: PART #:

STARTER MAKE: PART #:

TURBO CHARGER MAKE: PART #:

TRANS. MAKE: MODEL: AUTO/MANUAL:
HYDRAULIC PUMP MAKE: MODEL.:

FILTERS MAKE PART NO. LUBRICANT MANUFACTURER TYPE
OIL ENGINE

AIR INNER TRANSMISSION

AIR OUTER POWER STEERING

FUEL PRIMARY HYDRAULIC

FUEL SECONDARY DIFFERENTIALS

COOLANT BRAKE FLUID

HYDRAULIC COOLANT

OTHER OTHER




State of West Virginia
Department of Administration
Purchasing Division

2019 Washington Street East
Post Office Box 50130
Charleston, WV 25305-0130

__ RFQ COPY
|TYPE NAME/ADDRESS HERE

v

E}. West Virginia Tractor Company
3| P.O. Box 473

Rl Charleston, WV 25322

2 DATE PRINTED

0 e O W S

Solicitation

T OAT=Io

NUMBER " PAGE

TI014ECO2 1

"~ ADDRESS CORRESPONDENCE TOATTENTIONOF .

CRYSTAL RINK
304-558-2306

DIVISION OF HIGHWAYS

‘s | EQUIPMENT DIVISION

ROUTE 33
BRUSHY FORK ROAD

o | BUCKHANNON, WV

26201 304-472-1750

BID OPENING DATE. 12/11/2013 BID OPENING TIME 1:30PM
ADDENDUM NO.

THIS ADDENDUM HAS|BEEN| ISSUED TO MODIFY THE ORIGINAL
$OLICITATION|PER THE ATTACHED DCCUMENTATION.

0001 EA T65-64

1
SELF-PROPELLED CHIP SPREADER
FRER KK THIS|IS THE END OF RFQ TO0L4EEQQ2 **x%x*x%x TOTAIL:
_ A
S TELEPHONE DATE
/L<ZIAAAKJL) 304-346-5301 1-7-201

TITLE

i Preside(gt YIFEIN 550621655

ADDRESS CHANGES TO BE NOTED ABOVE
WHEN RESPONDING TO SOLICITATION. INSERT NAME AND ADDRESS IN SPACE ABOVE [ ABEI ED 'VENDOR'




SOLICITATION NUMBER : 7014EC02
Addendum Number: 1

The purpose of this addendum is to modify the solicitation identified as
(“Solicitation™) to reflect the change(s) identified and described below.

Applicable Addendum Category:
| ] Modify bid opening date and time
[ | Modify specifications of product or service being sought
| | Attachment of vendor questions and responses
[ | Attachment of pre-bid sign-in sheet

[ 1 Correction of error

[¢] Other

Description of Modification to Solicitation:
To modify the technical question deadiine to November 27, 2013 at 5:00 PM

To remove the must accept purchasing card requirment

Additional Documentation: Documentation related to this Addendum (if any) has been
included herewith as Attachment A and is specifically incorporated herein by reference.

Terms and Conditions:

1. All provisions of the Solicitation and other addenda not modified herein shall remain in
full force and effect,

2. Vendor should acknowledge receipt of all addenda issued for this Solicitation by
completing an Addendum Acknowledgment, a copy of which is included herewith.
Failure to acknowledge addenda may result in bid disqualification. The addendum
acknowledgement should be submitted with the bid to expedite document processing.

Revised 6/8/2012



ATTACHMENT A

Revised 6/8/2012



ADDENDUM ACKNOWLEDGEMENT FORM
SOLICITATION NQ.; 7014EC02

Instructions: Please acknowledge receipt of all addenda issued with this solicitation by completing this
addendum acknowledgment form. Check the box next to each addendum received and sign below.
Failure to acknowledge addenda may result in bid disqualification.

Acknowledgment: [ hereby acknowledge receipt of the following addenda and have made the
necessary revisions to my proposal, plans and/or specification, etc.

Addendum Numbers Received:
(Check the box next to each addendum received)

[ xI Addendum No. 1 [ ] Addendum No. 6
[ x] Addendum No. 2 [ 1 Addendum No. 7
[ x] Addendum No. 3 [ ] Addendum No. 8
[ x] Addendum No. 4 [ 1 Addendum No.9
[ 1 Addendum No. 5 [ 1 Addendum No. 10

I'understand that failure to confirm the receipt of addenda may be cause for rejection of this bid. I
further understand that any verbal representation made or assumed to be made during any oral
discussion held between Vendor’s representatives and any state personnel is not binding. Only the
information issued in writing and added to the specifications by an official addendum is binding.

West Virginia Tractor Company

%}DMG/LU %

Authorized Sign&ure

1-7-2014

Date

NOTE: This addendum acknowledgement should be submitted with the bid to expedite document processing.
Revised 6/8/2012



State of West Virginia Solicitation [~ NoMeER = HPARE
Department of Administration 7014ECO2 1
Purchasing Division
2019 Washington Street East . ADDRESS CORRESPONDENCE TO ATTENTION OF:
Post Office Box 50130
Charleston, WV 25305-0130 CRYSTAIL RINK
304-558-2306
=] *709051756 304-346-5301 e
WV TRACTOR COMPANY 2| DIVISION OF HIGHWAYS
PO BOX 473 {EQUIPMENT DIVISION
{ROUTE 33

CHARLESTON WV 25322 {BRUSHY FORK ROAD
BUCKHANNON, WV

26201 304-472-1750

o4 w10

12/11/2013

BID OPENING DATE:

ADDENDUM NO. 02

THIS ADDENDUN HAS |BEEN |ISSUED TO MODIFY THE ORIGINAL
SOLICITATION [PER THE ATTACHED DOCUMENTATION.

001 BEA 165-64
1
SELF-PROPELLED CHIP SBREADER

A* *k%k%% THIS |[IS THE END OF RFQ 7014EQ02 ****%% TOTAL:

e R TELEPHONE — DATE v P

SIGNATURE 7-2014
WWW 304_34¢ 5301 ———

TTLE PECEAden] FEN 5506270755 ADDRESS CHANGES TO BE NOTED ABOVE

WHEN RESPONDING TO SOLICITATION, INSERT NAME AND ADDRESS IN SPACE ABOVE LABELED 'VENDOR'



SOLICITATION NUMBER:; 7014EC02
Addendum Number: 2

The purpose of this addendum is to modify the solicitation identified as
(“Solicitation”) to reflect the change(s) identified and described below.

Applicable Addendum Category:
[y/] Modify bid opening date and time
[ | Modify specifications of product or service being sought
[ | Attachment of vendor questions and responses
[ | Attachment of pre-bid sign-in sheet
[ | Correction of error

[ | Other

Description of Modification to Solicitation:
To extend the bid opening date to January 2 , 2014 at 1:30 PM EST

Additional Documentation: Documentation related to this Addendum (if any) has been
included herewith as Attachment A and is specifically incorporated herein by reference.

Terms and Conditions:

1. All provisions of the Solicitation and other addenda not modified herein shall remain in
full force and effect.

2. Vendor should acknowledge receipt of all addenda issued for this Solicitation by
completing an Addendum Acknowledgment, a copy of which is included herewith.
Failure to acknowledge addenda may result in bid disqualification. The addendum
acknowledgement should be submitted with the bid to expedite document processing.

Revised 6/8/2012



ATTACHMENT A

Revised 6/8/2012



PRE-BID CONFERENCE

SIGN IN SHEET
Request for Quotation Number: 7014EC02 Date: | 11/19/13 11:00 A.M.
Project Description: Self Propelled Chip Spreader

Firm Name: Tn . Firm Name: 7 £E, E Bcd i‘7Vc
Firm Address: O\ Firm Address: SPO L)sgeplir co va)e mf
_ =i d
LirnedeFar UZ  =p9s
Represenative Attending: Represenative Attending: Yo />
Phone Number: Phone Number: Vi ~ S22
Fax Number: : ~|Fax Number: - - Cf~ S g
Email Address: Email Address: j574 LELS BTZ,
Firm Name: EST \NRGUA TRACTIA. | [Firm Name: IS‘HMM
Firm Address: P.o. AN L4772 Firm Address: 0. X aple
S322 108 Geligart (D
W M3
0 B o
Represenative Attending: (oARY (2 RAUY Represenative Attending: N0 2 o elrmp
Phone Number: Y- R L - SO ( Phone Number- ?md-t - &3 -2S|| £x. oSIH
Fax Number: Y- BY G - S5B3OS Fax Number: = S - Lot e
Email Address: Mfrm%; Cehi > : Email Address: A Salarfb@ rdh-comt
Firm Name: VT~ Lee Rov , Toc. ' Firm Name: LUy L0H
Firm Address: £00D  Cincoln Couptng Pl Firm Address:
Ex1 ’
Linco/n 7‘5&1, NMNC ZEs27 _
2 2
Represenative Attending: _Te e 141, 4 A& Zein bt 7 Represenative Attending: —ﬁdéﬁ/’ ok 4 A/ce by
Phone Number: 20Y, 21 . SYo# Phone Number: ' {
Fax Number: A /A ., N Fax Number:
Email Address: ....;' Ceinbtrof ‘%@ Cee So(y, Cort Email Address:




PRE-BID CONFERENCE

SIGN IN SHEET
Request for Quotation Number: 7014EC02 Date: 11/19/13 11:00 AM.
Project Description: Self Propelled Chip Spreader

PLEASE PRINT LEGIBLY. THIS INFORMATION IS ESSENTIAL TO CONTACT THE ATTENDEES IN A TIMELY MANNER. FAILURE TO DO sO
MAY RESULT IN DELAYS IN YOUR COMPANY GETTING IMPORTANT BID INFORMATION.

Firm Name: ?H e~ A i1 v poH Firm Name:
Firm Address: Firm Address:
Represenative Attending: Represenative Attending:
Phone Number: ' Phone Number:
Fax Number: : Fax Number:
Email Address: Email Address:
4
Firm Name: A e Hlmr miar] Firm Name:
Firm Address: (] LU InA Firm Address:
Represenative Attending: : Represenative Attending:
Phone Number: Phone Number:
Fax Number: Fax Number:
Email Address: Email Address:
Firm Name: m DU\.SDI’L Firm Name:
Firm Address: \ I NSHed ¢zt Firm Address:
eLrston W Q3308
Represenative Attending: N Represenative Attending:
Phone Number: -65% - QUDI- Phone Number:
Fax Number: ADU-S58 - ) (& Fax Number:
Email Address: (]/QU‘@' al. 5. Rinc@wv. AoV Email Address:
bai U



ADDENDUM ACKNOWLEDGEMENT FORM
SOLICITATION NQ.: 7014EC02

Instructions: Please acknowledge receipt of all addenda issued with this solicitation by completing this
addendum acknowledgment form. Check the box next to each addendum received and sign below.
Failure to acknowledge addenda may result in bid disqualification.

Acknowledgment: I hereby acknowledge receipt of the following addenda and have made the
necessary revisions to my proposal, plans and/or specification, etc,

Addendum Numbers Received:
(Check the box next to each addendum received)

[ x] Addendum No. 1 [ ] Addendum No. 6
[ x] Addendum No. 2 [ ] Addendum No.7
[ x] Addendum No. 3 [ ] Addendum No. 8
[ x] Addendum No. 4 [ ] Addendum No. 9
[ ] Addendum No. 5 [ 1 Addendum No. 10

I understand that failure to confirm the receipt of addenda may be cause for rejection of this bid. 1
further understand that any verbal representation made or assumed to be made during any oral
discussion held between Vendor’s representatives and any state personnel is not binding. Only the
information issued in writing and added to the specifications by an official addendum is binding.

West Virginia Tractor Company

v 0 "Authorized S(énature
1-7-2014

Date

NOTE: This addendum acknowledgement should be submitted with the bid to expedite document processing.
Revised 6/8/2012



PRGE T

State of West Virginia Solicitation

Department of Administration 7014ECO2 1
Purchasing Division

2019 Washington Street East
Post Office Box 50130

Charleston, WV 25305-0130 JRYSTAL RINK
304-558-2306

ADDRESS CORRESPONDENGE TOATTENTIONOF. |

—*709051756 304-346-5301 =
WV TRACTOR COMPANY - IDIVISION OF HIGHWAYS
PO BOX 473 1 |EQUIPMENT DIVISION

& |[ROUTE 33
7 |BRUSHY FORK ROAD
BUCKHANNON, WV
] 26201 304-472-1750

{CHARLESTON WV 25322

T DATEPRNTED |

12/31/2013
BID OPENING DATE: 01 /Q‘g /_7 0 ]

HIS ADDENDUM HAS |BEEN |[ISSUED TO MODIFY THE ORIGINAL
OLICITATION |PER THE ATTACHED DOCUMENTATION.

n

001 BA 7165-64
1
SELF-PROPELIJED CHIP SHREADER

Hx***x*  THIS |IS THE EN OF RFQ 7014ECQ2 ****x*x% TOTAL:

TELEPHONE 304—-346-5307 DATE T —/—AUI 4

SIGNATURE

ME president U FENG 506271655 "~ ADDRESS CHANGES TO BE NOTED ABOVE
WHEN RESPONDING TO SOLICITATION, INSERT NAME AND ADDRESS IN SPACE ABOVE LABELED 'VENDOR'




SOLICITATION NUMBER: 7014EC02
Addendum Number: 3

The purpose of this addendum is to modify the solicitation identified as
(“Solicitation™) to reflect the change(s) identified and described below.

Applicable Addendum Category:
[¢'] Modify bid opening date and time
[ | Modify specifications of product or service being sought
[ | Attachment of vendor questions and responses
| | Attachment of pre-bid sign-in sheet
[ | Correction of error

[ | Other

Description of Modification to Solicitation:
To extend the bid opening date to January 23 , 2014 at 1:30 PM EST

Additional Documentation: Documentation related to this Addendum (if any) has been
included herewith as Attachment A and is specifically incorporated herein by reference.

Terms and Conditions:

1. All provisions of the Solicitation and other addenda not modified herein shall remain in
full force and effect.

2. Vendor should acknowledge receipt of all addenda issued for this Solicitation by
completing an Addendum Acknowledgment, a copy of which is included herewith.
Failure to acknowledge addenda may result in bid disqualification. The addendum
acknowledgement should be submitted with the bid to expedite document processing.

Revised 6/8/2012



ATTACHMENT A

Revised 6/8/2012



ADDENDUM ACKNOWLEDGEMENT FORM
SOLICITATION NO.; 7014EC02 '

Instructions: Please acknowledge receipt of all addenda issued with this solicitation by completing this
addendum acknowledgment form. Check the box next to each addendum received and sign below.
Failure to acknowledge addenda may result in bid disqualification.

Acknowledgment: [ hereby acknowledge receipt of the following addenda and have made the
necessary revisions to my proposal, plans and/or specification, etc.

Addendum Numbers Received:

(Check the box next to each addendum received)

[ ] Addendum No. 1
[ x] Addendum No. 2
[ x] Addendum No. 3
[ x] Addendum No. 4

[ ] Addendum No. 5

[
[

] Addendum No.
] Addendum No.
] Addendum No.
] Addendum No.

| Addendum No.

6

8

10

I'understand that failure to confirm the receipt of addenda may be cause for rejection of this bid. I
further understand that any verbal representation made or assumed to be made during any oral
discussion held between Vendor’s representatives and any state personnel is not binding. Only the
information issued in writing and added to the specifications by an official addendum is binding.

West Virginia Tractor Company

Lo

Company

- —
1-7-2014 <)

Authorized Signa%{lre

Date

NOTE: This addendum acknowledgement should be submitted with the bid to expedite document processing.

Revised 6/8/2012



State of West Virginia
Department of Administration
Purchasing Division

2019 Washington Street East
Post Office Box 50130
Charleston, WV 25305-0130

RFG COPY
TYPE NAME/ADDRESS HERE

West Virginia Tractor Company
P.O. Box 473

Charleston, WV 25322

_DATE PRINTED -~

“U1/0672013

Solicitation

Ot DT

o NUMBER - i PAGE:

7014EC02 1

ADDRESS CORRESPONDENGE TO ATTENTION OF

CRYSTAL RINK
3104-558-2306

DIVISION OF HIGHWAYS
EQUIPMENT DIVISION
ROUTE 33

BRUSHY FORK ROAD
BUCKHANNON, WV

26201 304-472-1750

BID OPENING DATE: 1/23/2014 BID OPENING TIME 1:30PM
©oume | auanmry | ouoe | SAT L wewNuMseR | uNTPRIGE . | AmouNT
ADDENDUM NO.
THIS ADDENDUM HAS |BEEN|ISSUED TO MODIFY THE ORIGINAIL
JOLICITATION |PER THE ATTACHED DOCUMENTATION
001 HA T165-64
1
SELF-PROPELIED CHIP SHREADER
Hrxxkx*x  THIS IS THE ENI} OF RFQ T014EQQO2 ***xx*% TOTAL:
Ros e & L e e e e
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SOLICITATION NUMBER: 7014EC02
Addendum Number: 4

The purpose of this addendum is to modify the solicitation identified as
(“Solicitation™) to reflect the change(s) identified and described below.

Applicable Addendum Category:
| | Modify bid opening date and time
[ | Modify specifications of product or service being sought

[ | Attachment of vendor questions and responses

| | Attachment of pre-bid sign-in sheet
[ | Correction of error
[ | Other

Description of Modification to Solicitation:

To provide answers to the technical questions

Additional Documentation: Documentation related to this Addendum (if any) has been
included herewith as Attachment A and is specifically incorporated herein by reference.

Terms and Conditions:

1. All provisions of the Solicitation and other addenda not moditied herein shall remain in
full force and effect.

2. Vendor should acknowledge receipt of all addenda issued for this Solicitation by
completing an Addendum Acknowledgment, a copy of which is included herewith.
Failure to acknowledge addenda may result in bid disqualification. The addendum
acknowledgement should be submitted with the bid to expedite document processing.

Revised 6/8/2012



ATTACHMENT A

Revised 6/8/2012



6.

ADDENDUM # 4 FOR PRE-BID
7014EC02
SELF PROPELLED CHIP SPREADER
The original language in contract will be listed first with question and answer to follow below.
3.1.2.4 Shall have traction control.
Question: Do you want all wheel or 2 to 4 wheel drive?
Answer: 4 Wheel Drive
3.1.2.5 shall have infinitely variable speed from 0 to 19.5 M.P.H.
Question: Ours is 19 M.P.H., will this be acceptable?

Answer: Yes, we will revise this to read: 3.1.2.5 Shall have infinitely variable speed from 0 to 19 M.P.H.

3.1.3.2 Engine shall be Cummins QSB EPA TPEM compliant, 260 horsepower diesel enhgine or equal.
Question: Ours is a Cat engine 200 horsepower, Will this be acceptable?

Answer: No, we require a minimum of 260 horsepower.

3.1.4.1. Front axle shall have hydraulic internal drum brakes.
Question: Ours has wet disk brakes, Is this acceptable?

Answer: Yes

3.1.4.2  Front axle shall be controlled by pressing down on flood pedal {actuator).

Question: Our control is on the joystick, is this acceptable?

Answer: Yes

3.1.4.5 The SAHR shall automatically apply if hydraulic power is on.



Question: Ours is an electronic power toggle switch for park brake on the dash, is this acceptable?

Answer: Yes

7. 3.1.4.6 Auxiliary front hydraulics with couplers shall be provided with easy access with controls at
operation station,

Answer: This was inadvertently put in by mistake. We will delete 3.1.4.6

8. 3.1.6.1. Conveyor belts shall be heavy duty 24 inch width minimum.
Question : Ours is 20 inch, Will this be acceptable?

Answer: Yes

9. 3.1.6.5 Troughing idlers shall be quick removable type.
Question: Is this quick disconnect?

Answer: No, should read : 3.1.6.5 Troughing idlers shall be removable type.

10.3.1.7.2 Struck capacity of hopper shall be .2 cubic yards minimum per foot of hopper width.
Question: Ours is .14 cubic yards, will this be acceptable?

Answer: Yes

11.3.1.7.4 Agitator shall be 2 % inch minimum tubing and have quick disconnect pins.
Question: Ours is 2.375 inches, is this acceptable?

Answer: Yes

12. 3.1.7.10 Spreader hopper shall raise and lower hydraulically 12” minimum on the run to avoid
obstacles.

Question: Ours is a fixed 127, is this acceptable?



13.

14,

15,

16.

Answer: No, the hopper needs to be adjustable.

3.1.11.4 A steel lockable tool box shall be mounted under main deck.
Question: Our tool box is on top of deck, is this acceptable?

Answer: Yes

3.1.11.5 Front door with wiper, washer shall be provided.

Answer: This was inadvertently put in by mistake, we will delete 3.1.11.5.

3.1.11.8 Must have integral belly plate.

Answer: This was inadvertently put in by mistake, we will delete 3.1.11.8.

6.1 Delivery Time: Vendor shall deliver standard orders within 120 working days after orders are
received. Vendor shall ship all orders in accordance with the above schedule and shall not hold orders
until a minimum delivery quantity is met. A completed pilot model for inspection must be provided
within 90 working day (s) after receipt of the purchase agreement by the successful vendor. Working
day is defined as any week day, Monday thru Friday, excluding Federal and State Holidays.

Question: Can this be changed to 120 for pilot model and 180 for remainder?

Answer: Yes, this will be changed to read as: Vendor shall deliver standard orders within 180 working
days after orders are received. Vendor shall ship ali orders in accordance with the above schedule and
shall not hold orders until a minimum delivery quantity is met. A completed pilot model for inspection
must be provided within 120 working day (s) after receipt of the purchase agreement by the successful
vendor. Working day is defined as any week day, Monday thru Friday, excluding Federal and State
Holidays.



ADDENDUM ACKNOWLEDGEMENT FORM
SOLICITATION NQ.; 7014EC02

Instructions: Please acknowledge receipt of all addenda issued with this solicitation by completing this
addendum acknowledgment form. Check the box next to each addendum received and sign below.
Failure to acknowledge addenda may result in bid disqualification.

Acknowledgment: I hereby acknowledge receipt of the following addenda and have made the
necessary revisions to my proposal, plans and/or specification, etc.

Addendum Numbers Received:
(Check the box next to each addendum received)

[x] Addendum No. 1 [ 1 Addendum No. 6
[ x] Addendum No. 2 [ ] Addendum No.7
[ x] Addendum No. 3 [ ] Addendum No. 8
[ x] Addendum No. 4 [ ] Addendum No.9
[ 1 Addendum No. 5 [ ] Addendum No. 10

I understand that failure to confirm the receipt of addenda may be cause for rejection of this bid. |
further understand that any verbal representation made or assumed to be made during any oral
discussion held between Vendor’s representatives and any state personnel is not binding. Only the
information issued in writing and added to the specifications by an official addendum is binding.

West Virginia Tractor Company

Authorized ngtm e

1-7- 2014

Date

NOTE: This addendum acknowledgement should be submitted with the bid to expedite document processing.
Revised 6/8/2012



ETNYRE

Buiit to be the hest




More dependability,
More productivity,
More capacity,
More control,

More options.




Computer controlled accuracy and the legendary

Etnyre commitment to customer satisfaction.

*ELFicient AYdrostatic planetary
drive.Front whee or Fovr Wheel
darie.

* Powerfuvl diesel engine
standard, addtional deesel
engine modelsto choose From.

* Exclyswve sliding _
seat and control-modvie. |

* High performance Z4¥" wide
conveYor belts deliver:
aggregate more efFiciently.

* Folding Bat Wing Redr
recenimmg bopper provides
nereased aggregate
capacty and easy clean oyt
ofF bopper.

* Change spread width on the move
With the exclvsive EtnYrevarable
Width sSpread bopper.

*Seam/ess speed controlzeroto Full
travel speed.

* Exc;'us/;/c EtnYre switih—on—the—
go truck Artih.

s Dependable planetary axie with
service brakes.
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ChipSpreader with four wheel drive and
variable width spread hopper




Folding Bat Wing Rear Receiving Hopper
provides increased aggregate capacity and
easy clean out of hopper. Facilitates easy
change of aggregate types.

Computer maintains a uniform aggregate
application even during changes in road speed.

Front wheel drive ChipSpreader Stores five different application rates.
with standard spread hopper

Individual gate controls on standard and
variable width hoppers offer variable spread
width operated from a remote operators
panel.

Control Panel provides clear view and easy
control. Change from forward to reverse with
one hand without clutching.

o A -
S AsBbbEAdANTE @
t‘"‘l_.:"si l.“l_"‘

e r———

L jie %08 4 i R . R (% :

Sliding operator station provides the visibility and control to increase operating efficiency and reduce fatigue. Available with manual
or powered control.



Change spread width on the move.

Exclusive Etnyre
Variable Width Spread Hopper.

* No parts to add or subtract.

- One pass capability to 24’ wide.

* No extra hopper extending beyond the spread width.
« Unbeatable transportation convenience.

The variable width hopper hydraulically Available in four sizes:

extends and retracts while spreading to cover 9'/18’ System, spreads 1’ to 18’
the entire road and shoulder in one pass. Width 10'/20’ System, spreads 1’ to 20°
is adjusted with a switch. Controls are located 11'/22’ System, spreads 1’ to 22’

at both the driver’s seat and in a mobile control

panel located at the right front station. 12i24" Systom, spreatsr] e 24

Two independent spread hoppers. Width is
variable on the left side, right side, or both
sides at once.

The hoppers retract with the flip of a switch.
Ready for transport only seconds after finishing
a job. No need to empty hoppers or remove
parts.

individual one foot power gates
give the variable hopper flexibility .
and increased productivity. »



+10' x 20, 11' x 22', 12' x 24"
spread hoppers

* Four wheel drive
+ 280 HP Cummins QSL
* 30 inch conveyor belts

* Front hopper raise and
lower system

+ Optional trash ejectors
- 5" gates

+ 14" auger
+ 425/65R22.5-L tires

Optional trash ejectors controlled
from the ground or the instrument
panel.

Front hopper raise and lower
system to clear obstacles. Easier
loading.

101"

k 294"
Standard ChipSpreader

320" J

BIG ChipSpreader
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E. D. Etnyre & Co., whose policy is one of continuous improvement,
reserves the right to change specifications without notice. Photos and
illustrations contain standard and optional equipment.

Request the following items for more information about
Etnyre ChipSpreaders:

A-208-" Component Brochure

A-202- Hydrostatic ChipSpreader Features

V-201-* Etnyre Hydrostatic Chipspreaders Video

(Distributed by:

Et:%'kf‘ﬂa' drt
ScIRpi:

E. D. ETNYRE & CO.
1333 8. Daysville Road, Oregon, Il 61061
Phone 1-B15-732-2116, Fax 815-732-7400,
www.etnyre.com
L-202-11

/ Supersedes L-202-05




WARRANTY

E.D. Etnyre & Co. warrants to the original Purchaser, it’s new product to be free from defects in material and workmanship
for a period of twelve (12) months after date of delivery to original Purchaser. The obligation of the Company is limited to
repairing or replacing any defective pait returned to the Company and will not be responsible for consequential damages or
any further loss by reason of such defect.

The company excludes all implied warranties of merchantability and fitness for a particular purpose. There are no warranties,
express or implied, which extend beyond the description of the goods contained in this contract.

This warranty does not obligate the Company to bear the cost of machine transportation in connection with the replacement
or repair of defective parts, nor does it guarantee repair or replacement of any parts on which unauthorized repairs or
alterations have been made or for components not manufactured by the Company except to the extent of the warranty given
by the original Manufacturer.

This warranty does not apply to:
(1) Normal start-up services, normal maintenance services or adjustments usually performed by
the selling dealer. factory service representative or customer personnel.
(2) Any product manufactured by E.D. Etnyre & Co. purchased or subjected to rental use.
(3) Any product or part thereof which shows improper operation, improper maintenance, abuse,
neglect, damage or modification after shipment from factory.
(4) Any product or part thereof damaged or lost in shipment. Inspection for damage should be
made before acceptance or signing any delivery documents releasing responsibility of the
delivering carrier.
This warranty and foregoing obligations arc in lieu of all other obligations and liabilities including negligence and all
warranties of merchantability or otherwise, express or implied in fact or by law,

27



OSHA Content Document EXHIBIT C

SEARCH,

£ Ato ZIndex | En cspaiiol | Contact Us | FAQs | About OSHA

OSHA | DSHA QuickTakes [REIIRE IR~ P, B3 ex Sie “ Was this page helpful?
Occupational Safety & Health Administration ~ We Can Help What's New | Dffices
Home Workers Regulations Enforcement Data & Statistics Training Publications Newsroom Small Business  (SHA

{QH - T

Public Law 91-596
84 STAT. 1590
91st Congress, 52193
December 29, 1970,
as amended through-January 1, 2004, (1)

An Act

To assure safe and healthful working conditions for working men and women; by authorizing enforcement of
the standards developed under the Act; by assisting and ‘encouraging the States in-thelr efforts to assure:safe
and healthful working conditions; by providing for research, information, education, and training-in the field of
occupational safety and health; and for other purposes.

Be it enacted by the Senate and House of Representatives of the United States of America In Congress
assembled, That this Act may be cited as the "Occupational Safety and Health Act of 1970."

Footnote (1) See Historical notes at the end of this document for changes and amendments affecting the OSH
Act since its passage in 1970 through January 1, 2004.

SEC, 2. Congressional Findings and Purpose

(a) The Congress finds that personal injuries and liinesses arising out of work situations 29 USC 651
impose & substantial burden upon, and are a hindrance to, Interstate commerce in terms of
lost production, wage loss, medical expenses, and disabllity compensation payments,

(b) The Congress declares it to be its purpose and policy, through the exercise of its powers
to regulate commerce among the several States and with foreign nations and to provide for
the general welfare, to assure so far as possible every working man and woman In the Nation
safe and healthful working conditions and to preserve our humiar resources —

(1) by encouraging employers and employees in thelr efforts to-reduce the-number of
occupational safety and health hazards at their places of employment, and to stimulate
employers and employees to institute new and to perfect existing. programs for providing
safe and healthful working conditions; (2) by providing that employers and employees
have separate but dependent responsibilities and rights with respect to achleving safe
and healthful working conditions;

(3) by authorizing the Secretary of Labor to set mandatory occupational safety and
health standards applicable to businesses affecting Interstate commerce, and by creating
an Occupational Safety and Health Review Commission for carrying out adjudicatory
functions under the Act;

{4) by bullding upon advances already made through employer and employee initiative
for providing safe and healthfil working conditions;

(5) by providing for research. In the field of occupational safety and health, induding the
psychological factors involved, and by developing innevative methods, techniques, and
approaches for dealing with accupational safety and health problems;

(6) by exploring ways to discover latent diseases, establishing causal connections
between diseases and work In environmental conditions, and conducting ather research
relating tb heaith problems, In recognition of the fact that occupational health standards
present problems often different from those involved in occupational safety;

(7) by providing medical criteria which will assure insofar as practicable that no employee
will suffer diminished health, functional capacity, or life expectancy as a result of his
work experience;

{8) by providing for tralning programs to increase the number and competence of
personnel engaged In the field of occupational safety and health; affecting the OSH Act
since its passage in 1970 through January 1, 2004,

(9) by providing for the development and promulgation of occupational safety and health
standards;

(10) by providing an effective enforcement program which shall include a prohibition
against giving advance notice of any Inspection and sanctions for any individual violating
this prohibition;

(11) by encouraging the States to assume the fuliest responsibllity for the administration
and enforcement of their occupational safety and health laws by providing grants to the
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States to assist in identifying their needs and responsibilities in the area of occupational
safety and health, to develop plans in accordarice with the provisions of this Act, to
Improve the administration and enforcement of State occupational safety and health
laws, and to conduct experimental and demonstration. projects In connection therewith;

(12) by providing for appropriate reporting procedures with respect.to occupational
safety and health which procedures will help achieve the aobjectives of this Act and
accurately describe the nature of the accupational safety and heaith problem;

(13) by encouraging joint labor-management efforts to reduce injuries and disease
arising out of employment.

SEC. 3. Definitions
For the purposes of this Act = 29 USC 652

(1) The term "Secretary” means the Secretary of Labor,

(2) The term "Commission” means the Occupational Safety and Health Review
Commission established under this Act.

(3) The term “commerce™ means trade, traffic, commerce, transportation, or For Trust Territory
Communication among the several States, or between & State and any place outside coverage,
thereaf, or within the District of Columbia, or a possession of the United States (other including the
than the Trust Territory of the Pacific Islands), or between points in the same State but ND*‘t"Iih"f‘n*;:ﬂ:::
ha t of thereof, 1
through a point outside ) .
(4) The term “person” means one or more individuals, partnerships, assoclations, Pub. L. 105-241
corporations, business trusts, legal representatives, or any organized group of persons, U-nit.ed States
Postal Service is

(5) The term "employer” means a person engaged in a business affecting commerce who an employer

has employees, but does riot include the United States (not including the United States subject to the Act,

Postal Service) or any State or political subdivision of a State. See Mistorical
notes,

(6) The term "employee” means an employee of an employer who is employed in a

business of his employer which affects commerce.

(7) The term "State" Includes a State of the United States, the District of Columbia,
Puerto Rico, the Virgin Islands, American Samoa, Guam, and the Trust Territory of the
Patific Islands,

(B) The term "occupational safety and health standard” means a standard which requires
conditions, or the adoption or use of ene or more practices, means, methads, operations,
or processes, reasonably necessary or approptiate to provide safe or healthful
employment and places of employment.

(9) The term "national consensus standard™ means any occupational safety and health
standard or modification thereof which (1), has been adopted and promulgated by a
nationally recognized standards-producing arganization under procedures whereby it can
be determined by the Secretary that persons interested and affected by the scape or
provisions of the standard have reached substantial agreervient on its adoption, (2) was
formulated in & manner which-afforded an opportunity for diverse views to be considered
and (3) has been designated as such a standard by the Secretary, after consultation with
other appropriate Federal agendes.

(10) The term “established Federal standard” means any operative occupational safety
and health standard established by any-agency of the United States and presently in
effect, or contained in any Act of Congress In force on the date of enactment of this Act,

(11) The term "Committee” means the National Advisory Committee on Occupational
Safety and Heaith established under this Act,

(12) The term "Director” means the Director of the National Institute for Occupational
Safety and Health.

(13) The term "Institute” means the National Institute for Occupational Safety and Health
established under this Act.

(14) The term “Workmen's Compensation Commission” means the Natienal Commission
on State Workmen's Compensation Laws established under this Act,

SEC. 4. Applicabllity of This Act

(a) This Act shall pply with respect to employment performed in a workplace in a State, the 29 USC 653
District of Columbia, the Commonwealth of Puerto Rico, the Virgin Islands, American Samoa,
Guam, the Trust Territory of the Pacific Islands, Wake Island, Outer Continental Shelf Lands For Canal Zone

defined in the Outer Continental Shelf Lands Act, Johnston Istand, and the. Canal Zone. The and Trust
Secretary of the Interior shall, by regulation, provide for judicial enforcement of this Act by Territory
the courts established for areas in which there are no United States district courts having Mdm‘;m
i Notthem Mariana

Islands, see

(b) (1) Nothing in this Act shall apply to working conditions of employees with respectto  Histonical notes.
which other Federal agencles, and State agencles acting under section 274 of the Atomic

Energy Act of 1954, as amended (42 U.S.C. 2021), exercise statutory authority to

prescribe or enforce standards ar regulations affecting occupational safety or health,
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(2) The safety and health standards promulgated under the Act of June 30, 1936,
commonly known as the Walsh-Healey Act (41 U.S.C, 35 et seq.),.the Service Contract
Act of 1965 (41 U.S,C, 351 et seq.), Public Law 91-54, Act of August 9, 1969 (40 U.S.C.
333), Public Law 85-742, Act of August 23, 1958 (33 U.S.C. 941), and the National
Foundation on Arts and Humanlties Act (20 U.5.C. 951 et seq.) are superseded on the
effective date of corresponding standards, promulgated under this Act, which are
determined by the Secretary to be more effective. Standards issued under the laws listed
in this paragraph and in effect on or after the effective.date of this Act shall be deemed
to be occupational safety and health standards issued under this Act, as well 85 under
such other Acts,

(3) The Secretary shall, within three years after the.effective date of this Act, report to
the Congress his recommendations for legislation-to avoid unnecessary duplication and
toachieve coordination between this Act and other Federal laws.

(4) Nothing In this Act shall be construed to supersede or in any manner affect any
workmen's compensation law or to enlarge or diminish or affect in any other manner the
common law or statutory rights, duties, or liabilities of employers and employees under
any law with respect to injuries, diseases, or death of employees arising out of, or In the
course of, employment.

SEC. 5, Duties

(@) Each employer -

(1) shall furnish to each of his employees employment and a place of employment which 26 USC 654
are free from recognized hazards that are causing or are likely to cause death or serious
physical harm to his employees;

(2) shiali comply with eccupational safety and health standards promulgated under this
Act.

(b) Each employee shall comply with occupational safety and health standards and all rules,
regulations, and orders issued pursuant to this Act which are applicable to his own actions

and conduct.

6. Occupational Safety and Health Standards

(@) Without regard to chiapter 5 of title 5, United States Code, or to the other subsections of 20 USC 655
this section, the Secretary shall, as soon as practicable during the period beginning with the

effective date of this Act and ending two years-after such date, by Tule promulgate as an

occupationdl safety or health standard any national consensus standard, and any established

Federal standard, unless he determines.that the promulgation of such a standard would not

resultin improved safety or health for specifically deslignated employees. In the event of

conflict among any such standards, the Secretary shall promulgate the standard which

assures the greatest protection of the safety or health of the affected employees,

(b) The Secretary may by ruie promulgate, modify, or revoke any occupational safety or
health standard in the following manner:

(1) Whenever the Secretary, upon the basis of information submitted to him in writing by
an Interested person, a representative of any organization of employers or employees, a
nationally recognized standards-producing organization, the Secretary of Health and Human
Services; the National Institute for Occupational Safety and Health, or 2 State or political
subdivision, or on the basis of information developed by the Secrétary or otherwlse
available to him, determines that a rule should be promulgated in order to serve the
objectives of this Act, the Secretary may request the recommendations of an advisory
committee appointed under section 7 of this Act. The Secretary shall provide such an
advisory committee with any proposals of his own or of the Secretary-of Health and Human
Services, together with all pertinent factual information developed by the Secretary or the
Secretary of Health and Human Services, or otherwise available, including the results of
research, demonstrations, and experiments. An advisory committee shall submit to the
Secretary its recommendations regarding the rule to be promulgated within ninety days
from the date of its appointment or within such longer or shorter period as may be
prescribed by the Secretary, but in no event for a period which Is longer than two hundred
and seventy days.

(2) The Secretary shall publish 2 proposed rule promulgating, modifying, or revoking an
occupational safety or health standard in the Federal Register and shall afford.interested
persans a period of thirty days after publication to submit written data or comments, Where
an advisory committee is appointed and the Secretary determines that a rule should be
issued, he shall publish the proposed rule within sixty days after the submission of the
advisory committee’s recommendations or the expiration of the period prescribed by the
Secretary for such submission.

(3) On or before the last day of the period provided for the submission of written data or
comments under paragraph (2), any Interested person may file with the Secretary written
objections to the proposed rule, stating the grounds therefor and requesting a public
hearing on such-objections. Within thirty days after the'last day.for fillng such objections,
the Secretary shall publish in the Federal Register a notice specifying the occupational
safety or health standard to which objections have been filed and a hearing requested, and
specifying a time and place for such hearing.

(4) Within sixty days after the expiration of the period provided for the submission of
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written data or comments under paragraph (2), or within sixty days after the completion of
any hearing held under paragraph (3), the Secretary shall Issue a rule promulgating,
modifying, or revoking an octupational safety or health standard ar make a determination
that a rule should not be issued. Such a rule may contain a provision delaying Its effective
date for such perlod (not in excess of ninety days) as the Secrétary determines may be
necessary to insure that affected employers and employees wiil be informed of the
existence of the standard and of its terms and that employers affected are given an
opportunity to famifiatize themselves and their employees with the existence of the
requirements of the standard.

(5) The Secretary, in promulgating standards dealing with toxic materials or harmful
physical agents under this subsection, shall set the standard which most adequatety
assures, to the extent feasible, on the basis of the best avatfable evidence, that no
employee will suffer material impairment of health or funttional capacity even. if such
employee has regular exposure to the hazard dealt with by such standard for the petiod of
his working life. Development of standards under this subsection shall be based upon
research, demonstrations, experiments, and such other information as may be appropriate.
In addition to the attainment of the highest degree of health and safety protection for the
employee, other considerations shall be the latest available scientific data in the field, the
feasibility of the standards, and experlence gained under this and other health and safety
laws. Whenever practicable, the standard promulgated shall be expressed In terms of
objective criteria and of the performance deslired.

(6) (A) Any employer may apply to the Secretary for a temporary order granting a variance
from a standard or any provision thereof promulgated under this section, Such temporary
order shall be granted only If the employer files an application which meets the
requirements of clause (B) and establishes

that ~
(i) he is unable to comply with a standard by its effective date because of unavailability
of professional or technical personnel or of materials and equipment needed to come into
compliance with the standard or because necessary construction or alteration of facilities
cannot:-be completed by the effective date,

(i) he is taking all available steps to safeguard his employees against the hiazards
covered by the standard, and

(iif) he has an effective program for coming into compliance with the standard as quickly
as practicable.

Any temporary order issued under this paragraph shall prescribe the practices, means,
methods, operations, and processes which the employer must adopt and use while the
order is In effect and state in detail his program for coming Into compliance with the
standard. Such a temporary order may be granted only after notice to employees and an
opportunity for a hearing: Provided, That the Secretary may issue one interim order to be
effective until a decision is made on the basis of the hearing. No temporary order may be In
effect for longer than the period needed by the employer to achieve compliancé with the
standard or one year, whichever Is shorter, except that such an order may be renewed not
more that twice (I).so long s the requirements of this paragraph are met and {11} if an
application for renewal is filed at least 90 days prior to the expiration date of the order. No
interim renewal of an order may remain in effect for longer than 180 days.

(B) An application for temporary order under this paragraph (6) shall contain:

(1) @ specification of the standard or portion thereof from which the employer seeks a
variance,

(if) a representatian by the employer, supported by representations from qualified
persons having firsthand knowledge of the facts represented, that he is unable to comply
with the standard or portion thereof and a detailed statement of the reasons therefor,

(lii) a statement of the steps he.has taken and will take (with specific dates) to protect
employees against the hazard covered by the standard,

(iv) a statement of when he expects to be able to comply with the standard and what
steps he has taken and what steps he will take {with dates specified) to come into
compliance with the standard, and

(v) a certification that he has informed his employees of the application by giving a copy
thereof to their authorized representative, posting a statement glving a summary of the
application and specifying where a copy may be examined at the place or places where
notices to employees are normally posted, and by other appropriate means.

A description of how employees have been informed shall be contained In the
certification: The information to employees shall also inform them of their right to
petition the Secretary for a hearing.

(C) The Secretary Is authorized to grant a variance from any standard or portion thereof
whenever he determines, or the Secretary of Health and Human Services certifies, that
such variance s necessary to permit an employer to participate in an experiment
approved by him or the Secretary of Health and Human Services designed to
demonstrate or validate new and improved techniques to safeguard the health or safety
of workers.

(7) Any standard promulgated under this subsection shall prescribe the use of labels or
other appropriate forms of warning as are necessary to insure that employees are apprised
of all hazards to which they are exposed, relevant symptoms and approptiate emergency
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treatment, and proper conditions and precautions. of safe use or exposure. Where
appropriate, such standard shall also prescribe suitable protective equipment and control or
technological procedures to be used in connection with such hazards-and shall provide for
menitoring or measuring employee exposure at such locations and intervals, and in such
manner as may be necessary for the protection of employees. In addition, where
appropriate, any such standard shall prescribe the-type and frequency-of megical
examinations or other tests which shall be made available, by the employer or at fis cost,
to employees exposed to such hazards in order to most effectively determire whether the
health of such employees is adversely affected by such exposure. In the event such
medical examinations are in the nature of research, as determined by the Secretary of
Health and Human Services, such examinations may be furnished at the expense of the
Secretary of Health and Human Services, The results of such examinations or tests shall be
furnishied only to the-Secretary or the Secretary of Health and Human Services, and, at-the
request of the employee, to his physician, The Secretary, in consultstion with the Secretary
of Health and Human Services, may by rule promulgated pursuant to section 553 of title 5,
United States Code, make appropriate modifications in the foregoing requirements relating
to the use of iabels or other forms.of wamind, monitdring or measuring, and medical
examinations, -as may be warranted by experience,.information, or medical of technological
developments acquired subsequent to the promulgation of the relevant standard,

(8) Whenever a rule promulgated by the Secretary differs substantially-from an existing
national consensus standard, the Secretary shall, at the same time, publish. in-the Federal
Register a statement of the: reasans why the rule as adopted will better effectuate the
purposes of this Act than the national consensus standard.

{¢) (1) The Secratary shall provide, without regard to the requirements of chapter 5, title 5,
Unites States Code, for an emergency temporary standard to take immediate effect upon
publication in the Federal Register if he determines —

{A) that employees are exposed to grave danger from exposure to substances or agents
determined to be toxic or physically harmful or from new hazards, and

(B) that such emergency standard Is necessary to protect employees from such danger.

(2) Such standard shail be effective until superseded by a standard promulgated in
accordance with the procedures prescribed in paragraph (3) of this subsection.

(3) Upon publication of such standard in the Federal Register the Secretary shall commence
a proceeding in accordance with section 6 (b)-of this Adt, and the standard as published
shall also serve as a proposed rule for the proceeding. The Secretary shall promulgate a
standard under this paragraph no later than six months after publication of the emergency
standard as provided in paragraph(2) of this subsection,

(d) Any affected employer may apply to the Secretary for a rule or order for a variance from
a standard promulgated ynder thissection, Affected employees shalf be given notice of each
such application and an opportunity to participate in-a hearing. The Secretary shall Issue such
rule or order if he determines on the record, after oppertunity for an inspection where
appropriate and a hearing, that the proponent of the variance has demonstrated bya
preponderance of the evidence that the conditions, practices; means, methads, operations,
or processes used or proposed to be used by an employer will provide employment and
places of employment to his employees which are as safe and healthful as those which would
prevail if he complied with.the standard, The rule or order so issued shall. prescribe the
conditions the employer must maintain, and the practices, means, methods, operations, and
processes which he must adopt and utilize to the extent they differ from the standard in
question. Such a rule or order may be modified or revoked upon application by an employer,
employees, or by the Secretery on his own motion, in the manner.prescribed for its issuance
under this subsection at-any time after six months from its issuance.

(&) Whenever the Secretary promulgates any standard, makes any rule, order, or decision,
grants any exemption or extension of time, or compromises, mitigates, or settles any penalty
assessed under this Act, he shall Include a statement of the reasons for such action, which
shiall be published inthe Federal Register.

() Any person who may be adversely affected by a standard issued under this section may at
any time prior to the sixtieth day after such standard Is promulgated file a petition
challenging the validity of such standard with the United States court of appeals for the
circult whereln such person resides or has his principal place of business, for a judidial review
of such standard, A copy of the petition shall be forthwith transmitted by the clérk of the
court to the Secretary. The-filing of such petition shall not, unless otherwise ordered by the
court, operate as a stay of the standard. The detérminations of the Secretary shall be
conclusive if supported by substantial evidence in the record considered as a whole,

{9) In determining the pricrity for establishing standards under this section, the Secretary
shall give due regard to the urgency of the need for mandatory safety and health standards
for particular industries, trades, crafts, occupations, businesses, workplaces or work
environments, The Secretary shall also give due regard to the recommendations of the
Secretary of Health and Human Services regarding the need for mandatory standards in
determining the priority for establishing such standards.

SEC. 7. Advisory Committees; Administration

29 USC 656
(2) (1) There is hereby established a National Advisory Committee on Occupationa Safety
and Health -consisting of twelve members appointed by the Secretary, four of whorn are to be
designated by the Secretary of Health and Human Services, without regard to the provisions
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of title 5, United States Code, governing appointments in the competitive service, and
composed of representatives of management, labor, occupational safety-and otcupational
health professions, and of the public. The Secretary shall designate one of the public
members as Chairman. The members shall be selected upon the basis of thelr experience
and compatence in the field of occupational safety and health.

(2) The Committee shall advise, consult with, and make recommendations to the
Secretary and the Secretary of Health and Human Services ‘on matters relating to the
administration of the Act. The Committee shall hold no fewer than two meetings during
each calendar year. All meetings of the Committee shall be open to the public and a
transcript shall be kept and made available for public inspection,

(3) The members of the Committee shall be compenisated In accordance with the
provisions of section 3109 of title 5, United States Code.

(4) The Secretary shall furnish to the Committee an executive secretary and such
secretarial, clerical, and other services as are deemed necessary to the conduct of its
business.

(b} An advisary committee may be appointed by the Secretary to assist him in his standard-
setting functions under section 6 of this Act. Each such committee shall consist of not more
than fifteen memibers-and shall include as a member one or more designees of the Secretary
of Health and Human Services, and shall include among its members an equal number of
persons qualified by experience and affifiation to present the viewpoint of the employers
Involved, and of persons similarly qualified to present the viewpoint of the workers involved,
as well as one or more representatives of health and safety agencles of the States, An
advisory commiittee may also include such other persons as the Secretary may appoint who
are qualified by knowledge and experience to make a useful contribution to. the work of such
committee, Including one or more representatives of professional organkzations of technicians
or professionals specializing in occupational safety or heaith, and one or more
representatives of nationally recognized standards producing organizations, but the number
of persons so appeinted to any such advisory committee shall not exceed the number
appointed to such committee as representatives of Federal and State agencies, Persons
appointed to advisory committees from private iife shall be compensated in the same manner
as consultants or experts under section 3109 of title 5, United States Code. The Secretary
shall pay.to any State which is the employer of 2 member of such a committee who is a
representative of the health or safety agency of that State, reimbursement sufficient to cover
the actual cost to the State resulting from such representative's membership on such
committee, Any meeting of such committee shall be-open to the public and an accurate
record shall be kept and made available to the public. No member of such committee (other
than representatives of employers and employees) shall have an economic interest in any

proposed rule.
(c) In carrying out his responsibilities under this Act, the Secretary is authorized

o -

(1) use, with the conserit of any. Federal agency, the services, fagilities, and personnel of
such agency, with or without reimbursement, and with the consent of any State or
political subdivision thereof, accept and use the services, facilities, and personnel of any
agency of such State or subdivision with reimbursement; and

(2) employ experts and consultants or organizations thereof as authorized by section
3109 of title 5, United States Code, except that.contracts for such employment may be
renewed annually; compensate individuals so emnployed at rates not in excess of the rate
specified at the time of service for grade GS-18 under section 5332 of title 5, United
States Code, including travel time, and allow them while away from their homes or
regular places of business, travel expenses (Including per diem in lieu of subsistence) as
authorized by section 5703 of title 5, United States Code, for persons in the Government
setvice-employed intermittentiy, while so employed.

SEC. 8. Inspections, Investigations, and Recordkeeping

() In order to carry out the purposes of this Act, the Secretary, upon presenting appropriate 29 USC 657
credentials to the owner, operator, or agent in charge, Is authorized —

(1) to enter without delay and at reasonable times any factory, plant, establishment,
construction site, or other area, workplace or environment where worlk is performed by an
employee of an employer; and

(2) to inspect and investigate during regular working hours and at other reasonable tires, and
within reasonable fimits and in a reasonable manner, any such place of employment and all
pertinent condltions, structures, machines, apparatus, devices, equipment, and materlals therein,
and to question privately any such employer, owner, operator, agent or employee.

(b) In making his Inspections and investigations under this Act the Secretary may require the
attendance and testimony of witnesses and the production of evidence under oath. Witnesses shall
be paid the same fees and mileage.that are paid witnesses in the courts of the United States. in
case of a contumacy,. failure, or refusal of any person to obey such an order, any district court of
the United States or the United States courts of any territory or possession, within the jurisdiction
of which such person Is-found, or resides or transacts business, upon the application by the
Secretary, shall have jurisdiction to issue to such person an order requiring such person to appear
to produce evidence if, as, and when so ordered, and to give testimeny relating to the matter
under investigation or in question, and any fallure to obey suich order of the court may be
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punished by said court as a contempt thereof,

() (1) Each employer shall make, keep and preserve, and make available to the Secretary or the
Secretary of Health and Human Services, such records regarding his activities relating to this Act
as the Secretary, in cooperation with the Secretary of Health and Human Services, may prestribe
by regulation as necessary or appropriate for the enforcement of this Act or for devéloping
information regarding the causes and prevention of occupational accidents and: finesses, In order
to carty out the provisions of this paragraph such regulations may-include provisions requiring
employers'to tonduct periodic inspections. The Secretary shall also fssue regulations requiring that
employers, through posting of netices or ather appropriate means, keep thelr employees informed
of their protections and abligations under this Act, including the provisions of applicable standards,

(2) The Secretary, in cooperation with the Secretary of Health and Human Services, shall
prescribe regulations requiring employers to mainteiin accurate records of, and to make periodic
reports on, work-related deaths, Injurles and illnesses other than minor Injiries requiring only
first aid treatment and which do not involve medical treatment, loss of consciousness, restriction
of work or motion, or transfer to another job.

(3) The Secretary, In cooperation with the Secretary of Health and Human Services, shall issue
regulations requiring employers to maintain accurate records of employee exposures to
potentially toxic materials or harmful physical agents which are required to be monitored or
measured under sectlon 6. Such regulations shall provide employees or thelr representatives
with an opportunity to observe such monitoring or measuring, and to have access to the records
thereof. Such regulations shall also make appropriate provision far each employee or-former
employee to have access to such records as will indicate his own exposure. to toxic materlals or
harmful physical agents. Each employer shall promptly notify any employee who has been or is
being exposed to toxic materials or harmful physical agents in.concentrations or at levels which
exceed those prescribed by an-applicable occupational saféty-and health standard promisigated
under section 6, and shall inform any employee who is being thus exposed of the corrective
action being taken.

(d) Any information pbtained by the Secretary, the Secretary of Health-and Human Services, or a
State agency under this Act shall be obtained with a minimum burden upon employers, espeda!ly
those operating small businesses. Unnecessaty duplication of efforts in obtaining information shall
be reduced to the maximum extent feasible.

(e} Subject to regulations.issued by the Secretary, a representative of the employer and a
representative authorized by his employees shall be given an.opportunity to accompany the
Secretary or his authorized representative during the physical inspection of any workplace under
subsection (a) for the purpose of aiding such inspection. Where there Is no authorized employee
representative, the Secretary or his authorized representative shall consult with 2 reasonable
number of employees concerning matters of health and safety in the workplace.

(f) (1) Any employees or representative of employees who belleve that a violation of a safety or
health standard exists that threatens physical harm, or that an imminent danger exists, may
request an inspection by giving notice to the Secretary or his authorized representative of such
violation or danger. Any such notice shall be reduced to writing, shall set forth with reasonable
particularity the grounds for the notice, and shall be signed by the-employees or representative of
employees, and a copy shall be provided the employer or his agent no'later than at the time of
Inspection, except that, upon the request of the person giving such notice, his name and the
names of individual employees referred to therein shall not appear In such copy or. on any record
published, released, or made avallable pursuant to subsection {g) of this section, If upon recelpt of
such notification the Secrétary determines there are reasonable grounds to believe that such
violation or danger exists, he shall make a spedial Inspection in accordance with the provisions of
this section as soon as practicable, to-determine If such violation or danger exists. If the Secretary
determines there are no reasonable grounds to believe that a violation or danger exists he shall
notify the employees or representative of the employees in writing of such determination.

{2) Prior to or during any inspection of a workplace, any employees or representative of
employees employed in such workplace may notify the Secretary.or any representative of the
Secretary responsible for conducting the inspection, in writing, of any violation of this Act which
they have reason to believe exists in such workplace. The Secretary shall, by regulation,
establish procedures for informal review of any refusal by a representative of the Secretary to
Issue a-citation with respect to any such alleged violation and shall furnish the employees or
representative of employees requesting such review a written statement of the reasons for the
Secretary’s final disposition of the case.

{g) (1) The Secretary and Secretary of Health and Human Services are authorized to compile,
analyze, and publish, either in summary or detailed form, all reports or information obtained under

this section.

(2} The Secretary and the Secretary of Health and Human Services shall each prescribe such
rules and regulations as he may deem necessary to carty out thelr responsibilities under this Act,
including rules and regulations dealing with the inspection of an employer's establishment.

(h) The Secretary shall not use the results of enforcement activities, such as the number of Pub. L. 105~
citations issued or penalties assessed, to evaluate employees directly involved in enforcement 198 added
activities under this Act or to impose quotas or goals with regard to the results of such activities. subsection

(h}.

SEC. 9. Citations

‘ _— X 29.USC 658
() If, upon inspection or investigation, the Secretary or his authorized representative
believes that an employer has viclated a requirement of section.5 of this Act, of any
standard, rule or order promulgated pursuant to section 6 of this Act, or of any regulations
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prescribed pursuant to this Act, he shall with reasonable promptness issue a citation to the
employer. Each citation shall be in writing and shall describe with particuiarity the nature of
the violation, including a reference.to the provision of the Act, standard, rule, regulation, or
osder alleged to have been violated. In addition, the citation shall fix a reasonable time for
the abatement of the violation, The Secretary may prescribe procedures for the issuance of a
notice in fiew of a citation with respect to de minimis violations which have no direct or
immediate relationship to safety or health,

(b) Each citation issued under this section, or a copy or toples thereof, shall be prominently
posted, as prescribed in reguiations issued by the Secretary, at or near each place a viplation
referred to in the ditation occurred.

{c) No citation may be issued under this section after the expiration of six months following
the occurrence of any violation,

SEC. 10. Procedure for Enforcement

(a) If, after an inspection or investigation, the Secretary issues a citation under section S(a), 29 USC 659
he shall, within a reasonable time after the termination of such inspection or investigation,

notify the employer by certified mall of the penalty, If any, proposed to be assessed. under

section 17 and that the employer has fifteen working days within which to notify the

Secretary that he wishes to contest the citation or proposed assessment of penalty. If, within

fifteen working days from. the receipt of the notice lssued by the Secretary the employer feils

to notify the Secretary that he Intends to contest the citation or proposed assessment of

penalty,-and no notice Is filed by any employee or representative of employees under

subsection-(c) within such time, the citation and the assessment, as proposed, shall be

deemed a finl order of the Commission and aat subject to review by any court or agency.

(b) If the Secretary has reason to belleve that an employer has failed to correct a violation for
which a citation has been Issued within the period permitted for its correction {which perlod
shall not begin to run until the entry of a final order by the Commission in the case of any
review proceedings under this section inltiated by the employer in good faith and not solely
for delay or avoldance of penalties), the Secretary shall notify the employer by certified mail
of such failure and of the penalty propesed to be assessed under section 17 by reason of
such fallure, and that the employer has fifteen working days within which t0-notify the
Secretary that he wishes to contest the Secretary's notification or the proposed assessment of
penalty. If, within fifteen working days from the receipt-of notification Issued by the
Secretary, the employer falls to notify the Secretary that he intends to contest thie notification
or proposed assessment of penalty, the notification and assessment, as proposed, shall be
deemed a final order of the Commission and not subject to review by any court or agency.

(c) If an employer notifies the Secretary that he intends to contest a citation issued under
section 9(a) or notification issued under subsection (a) or (b) of this section, or if, within
fifteen working days of the Issuance of a citation under section 9(a), any employee or
representative of employees files a notice with the Secretary alleging that the period of time
fixed in the citation for the abatement of the violation is unreasonable, the Secretary shall
immediately advise the Commission of such notification, and the Commisslon shall afford an

an order, based on findings of fact, affirming, madifying, or vacating the Secretary's citation
or proposed penalty, or directing other appropriate relief, and such order shall become final
thirty days after its issuance. Upon a showing by an-employer of a good faith effort to comply
with the abatement requirements of a citation, and that abatement has ot been completed
because of factors beyond his reasonable control, the Secretary, after an opportunity for a
hearing as provided in this subsection, shall issue an order affirming or modifying the
abatement requirements in such citation. The rules of procedure prescribed by the
Commission shall provide affected employees or representatives of affected employees an
opportunity to participate as parties to hearings under this subsection,

SEC. 11. Judicial Review

29 USC 660
(@) Any person adversely affected or aggrieved by an order of the Commission issued under
subsection (c) of section 10 may obtain a review of such order in any Unlted States court of
appeals for the circuit in which the violation is alleged to have occurred or where the
employer has its principal office, o in the Court of Appeals for the District of Columbia
Circuit, by filing in such court within sixty days following the issuance of such order a written
petition praying that the order be modified or set aside, A copy of such petition shall be
farthwith transmitted by the clerk of the court to the Commission and to the other parties,
and thereupon the Commission shall file in the court the record in the proceeding as provided
in'section 2112 of title 28, United States Code. Upon such filing, the court shall have
jurisdiction of the proceeding and of the question determined thereln, and shall have power
to grant such temporary relief or restraining order as it deems Just and proper, and to make
and enter upon the pleadings, testimony, and proceedings set forth In such record a decree
affirming, modifying, or setting aside in whole or in part, the order of the Commission and
enforcing the same to the extent that such order is affirmed or modified. The
commencement of proceedings under this subsection shall not, unless-ordered by the court,
operate as a stay of the order of the Commission, No objection that has not been urged
before the Commission shall be considered by the court, unless the failure or neglect to urge
such objection shall be excused because of extraordinary circumstances, The findings of the
Commisslon with respect to questions of fact, If supported by substantial evidence on the
record considered as a whole, shall be conclusive. If any party shall apply to the court for
leave to adduce additional evidence and shall show to the satisfaction.of the court that such
additional evidence is matetial and that there were reasonable grounds for the fallure to
adduce such evidence in the hearing before the Commission, the court may order such
additional evidence to be taken before the Commission and to be made a part of the record.
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The Commission may modify its findings as to the facts, or make new findings, by reason of
additional evidence so taken and filed, and it shall file such modified or new findings, which
findings with respect to questions of fact, if supported by substantial evidence on the record
considered as a whole, shall be conclusive, and its recommendations, I any, for the
modification or setting aside of its original order, Upon the filing of the record with it, the
Jurisdiction of the court shall be exclusive and Its judgment and decree shall be final, except
that the same shall be subject to review by the Suprémeé Couirt of the United States, as
provided In section 1254 of title 28, United States Code.

(b) The Secretary may also obtain review or enforcement of any final order of the
Commission by filing a petition for such relief in the United States court of appeals for the
circult in' which the alleged violation occurred or in which the employer has its prindpal office,
and the provisions of subsection (a) shall govern such proceedings to the extent applicable,
If no petition for review, as provided In subsection (a), Is filed within sixty days after service
of the Commission's order, the Commission's findings of fact and order shall be conclusive in
connection with any petition for enforcement which is filed by the Secretary after the
expiration of such sixty-day period. In any-such case, as.well.as in the case of 3
noncontested citation or notification by the Secretary which has become a final order of the
Commission under subsection (a) or (b) of section 10, the clerk of the court, unless otherwise
ordered by the court, shall forthwith enter a decree enforcing the order and shall transmit.a
copy of such decree to the Secretary and the employer named in the petition. In any
contempt proceeding brought to enforce a decree-of a court of appeals entered pursuant to
this subsection or subsection (a), the court of appeals may assess the penalties provided in
section 17, in addition to Invoking any other available remedies.

(<) (1) No person shall discharge or in any manner discriminate against any employee
because such employee has filed any complaint or Instituted or caused to be Instituted
any proceeding under or. related to this Act o has testified or Is about to testify in any
such proceeding or because of the exercise by such émployée on behalf of Kimself or
others of any right afforded by this Act.

(2) Any employee who believes that he has been discharged or otherwise discriminated
against by any person in violation of this subsection may; within thirty days after such
violation occurs, file a complaint with the Secretary-alleging such discrimination, Upon
receipt of such complaint, the Secretary shall cause such investigation to be made as he
deems appropriate. If upon such investigation, the Secretary determines that the
provisions of this subsection have been Vidlated, he shall bring an action in-any
appropriate United States district court against such person. In any such action the
United States district courts shall have jurisdiction, for cause shown to restrain viclations
of paragraph (1) of this subsection and order all appropriate relief including rehiring or
reinstatement of the employee to his former position with back pay.

(3) Within 90 days of the receipt of @ complaint filed under this subsection the Secretary
shall notify the complainant of his determination under paragraph 2 of this subsection,

Pub. L. 98-620

SEC, 12. The Occupational Safety and Health Review Commission

{a) The Occupational Safety and Health Review Commiission is hereby established. The
Commission shall be compaosed of three members who shall be appainted by the President,
by and with the advice and consent.of the Senate, from among persons who by reason of
training, education, or experience are ‘qualified to carry out the functions of the Comrission
under this Act. The President shall designate one of the members of the Commission to serve
as Chairman,

(b) The terms of members of the Commission shall be six years except that

(1) the members of the Commission first taking office shall serve, as designated by the
President at the time of appointment, one for a term of two years, one for a term of four
years, and one for a term of six years, and

(2) a vacancy caused by the death, resignation, or removal of @ member prior to the
expiration of the term for which he was appointed shall be filled only for thie remainder
of such unexpired term.

A member of the Commission may be removed by the President for inefficiency,. neglect of
duty, or malfeasance in office.

(c) (Text omitted.)

(0) The principal office of the Commission shall be in the District of Columbia. Whenaver the
Commission deems that the convenience of the public or of the parties may be promoted, or
delay or expense may be minimized, it may hold hearings or conduct other proceedings at
any other place.

(e) The Chairman shall be responsible on behalf of the Commission:for the administrative
operations of the Commission and shall appoint such administrative law judges and-other
employees as he deems necessary to assist in the performance of the Commission's functions
and to fix their compensation in accordance with the provisions of chapter 51 and.subchapter
111 of chapter 53 of title 5, United States Code, relating to classification and General Schedule
pay rates: Provided, That assignment, removal and compensation of administrative law
judges shall be in accordance with sections 3105, 3344, 5372, and 7521 of title 5, United
States Code.

(f) For the purpose of carrying out Its functions under this Act, two members of the
Commission shall constitute a quorum and officlal action can be taken only on the affirmative

29 USC 661

See notes on
omitled text.
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wvote of at least two members,

(g) Every official act of the Comimission-shall be entered of record, and its hearings and
records shall be open to the public. The Commission is authorized to make such rules as-are
necessary for the orderly transaction of its proceedings. Unless the Commission has adopted
a different rule, its proceedings shall be in accordance with the Federal Rules of Civil
Procedure,

(h) The Cornmission may order testimony to be taken by deposition In any proceedings
pending before it at any state of such proceeding. Any person may be compelled to appear
and depose, and ta produce books, papers, or documents, in the same manner as witnesses
may be compelled to appear and testify and produce Jike documentary evidence before the
Commission, Witnesses whose depositians are taken under this subsection, and the persons
taking such depositions, shall be entitled to the same fées as are pald for like services in the
courts of the United States.

(i) For the purpose of any proceeding before the Commission, the provisions of section 11 of
the National Labor Relations Act (29 U.S.C. 161) are hereby made applicable to the
jurisdiction and powers of the Commission.

(i)-An administrative law judge appointed by the Commission shall hear, and make a
determination.upon, any preceeding instituted before the Commission and any motion in
connection therewith, assigned to such administrative law judge by-the Chalrman of the
Commission, and shall make a report of any such determination which constitutes his final
disposition of the proceedings. The report of the administrative law judge shall become the
final order of the Commission within thirty days after such report by the administrative law
judge, unless within such period any Commission member has directed that such report shall
be reviewed by the Cornmission.

{k) Except as otherwise provided in this Act, the administrative. law judges shall-be subject to
the laws governing employees in-the classified civil service, except that appointments shalt be
made without regard to section 5108 of title 5, United States Code. Each administrative law
judge shall receive compensation at a rate not less than that prescribed for G5-16 under
section 5332 of title 5, United States Code,

SEC. 13. Procedures to Counteract Imminent Dangers

(a) The United States district courts shall have jurisdiction, upon petition of the Secretary, to
restrain any conditions or practices in any place of employment which are such that a danger
exists which could reasonably be expected to cause death or serlous physical harm
immediately or before the imminence of such danger can be eliminated thraugh the
enforcement procédures otherwise provided by this Act. Any arder issued under this section
may require such steps to be taken as may be necessary to avoid, corredt, or remove such
imminent danger and prohibit the employment or presence of any individual in jocations or
under conditions where such imminent danger exists, except individuals whose presence is
necessary to avold, correct, or remove such imminent danger or to maintain the capacity of a
continuous process operation to resume normal operations without a complete cessation of
operations, or where a cessation of opérations is necessary, to permit such to be
accomplished in a safe and orderly manner.

(b) Upon the filing of any such petition the district court shall have jurisdiction to grant such
injunctive relief or temporary restraining erder pending the outcome of an enforcement
proceeding pursuant to this Act, The proceeding shall be as provided by Rule 65 of the
Federai Rules, Civil Procedure, except that no temporary restraining order Issued without
notice shall be effective for a perlod longer than five days.

(c) Whenever and as soon as an inspector concludes that conditions or practices described in
subsection (a) exist in.any place of employment, he shall inform the affected employees and
employers of the danger and that he is recommending to the Secretary that relief. be sought.

(d) If the Secretary arbitrarily or capriciously falls to seek relief under this section, any
employee who may be injured by reason of such fallure, or the representative of such
employees, might bring an action against the Secretary in the United States district court for
the district in which the imminent danger is alleged to exist or the employer has its principal
office, or for the District of Columbla, for a writ of mandamus to compel the Secretary to
seek such an order and for such further relief as may be appropriate.

29 USC 662

SEC. 14, Representation in Civil Litigation

Except as provided In section 518(a) of title 28, United States Code, relating to liigation
before the Supreme Court, the Solicitor of Labor may. appear for and represent the Secretary
in any civil litigation brought under this Act but all such litigation shall be subject to the
direction and contro! of the Attorney General.

29 USC 663

SEC. 15. Confidentiality of Trade Secrets

All information reported to or otherwise obtained by the Secretary or his representative in
connection with any inspection or proceeding under this Act which contains or which might
reveal a trade secret referred to in section 1905 of title 18 of the United States Code shall be
considered confidential for the purpose of that section, except that such information may be
disclosed to other officers or employees concerned with carrying out this Act or when
relevant in any proceeding under this Act. In any such proceeding the Secretary, the
Cormrmission, or the court shall issue such orders as may be appropriate to protect the

29.USC 664
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confidentiality of trade secrets.

16. Variations, Tolerances, and Exemptions

The Secretary, on the record, after notice and opportunity for a hearing may provide such 29 USC 665
reasonable limitations and may make such rules and regulations allowing reasonable

variations, tolerances, and exemptions to and from any or all provisions of this Act as he may

find necessary and proper to avoid serious impairmerit of the national defense. Such action

shall not be in-effect for more than six months without notification to affected employees and

an opportunity being afforded for a hearing.

SEC, 17. Penalties

(a) Any employer who willfully or repeatedly violates the requirements of section 5 of this 20 USC 666
Act, any standard, rule, or order promulgated pursuant to section 6 of this-Act, or
regulations prescribed pursuant to this Act, may be assessed a civil penalty of not more than Pub. L. 101-568

$70,000 for each violation, but not less than $5,000 for each willful violation, lncreie;;dlme civil
penai in

. . subsections: (a)-(d)
(b} Any employer'who has recetved a citation for a serious violation of the requirements of & (1), See Historical

section 5 of this Act; of any standard, rule; or order promuigated pursuant to section 6 of
this Act, or of any regulations prescribed purstiant to this Act, shall be assessed a civil
penalty of up to $7,000 for each such violation.

{c) Any employer who has received a citation for a violation of the requirements of section 5
of this Act, of any standard, rule, or order promuligated pursuant to section 6 of this Act, or
of regulations prescribed pursuant to this Act, and such violation is specifically determined
not.to be of 2 serious nature, may be assessed a civil penalty of up to-$7,000 for each
violation,

() Any employer who Falls to correct a violation for which a citation has been Issued under
section 9(a) within the perlod permitted for its correction (which perlod shall not begin to
run until the date of the final order of the Comwmission I the case of any review proceeéding
under section 10 initiated by the employer in good faith and not solely for delay or avoidance
of penalties), may be assessed a civil penalty of not more than $7,000 for each day during
which such failure or violation continues.

(e) Any employer who willfully violates any standard, rule, or order promulgated pursuant to Pub. L. 98-473
section 6 of this Act, or of any regulations prescribed pursuant to this Act, and that violation Maximum criminat
caused death to any employee, shall, upon conviction, be punished by a fine of not more fines are increased
than $10,000 or by.imprisonment for ot more than six months, or by both; except that If by the Sentencing
the conviction Is for a violation committed after a first conviction of such person, punistiment Reform Act of

shall be by a fine of not mare than $20,000 or by imprisonment for not more than one year, ;g::*'ﬁlft&
or by both. Historical notes.

(f) Any person who gives advance notice of any inspection to be conducted under this A, oo pistoricat
without authority from the Secretary or his designees, shall, upon conviction, be punished by op.c

a fine of not more than $1,000 or by imprisonment for not more than six mariths, or by

both.

(9) Whaever knowingly makes any false statement, representation, or certification in any
application, record, report, plan, or other dacument filed or required to be maintained
pursuant to this Act shall, upon conviction, be punished by a fine of not more than $10,000,
or by imprisonment for not more than six months, or by both.

(h) (1) Section 1114 of title 18, United Statés Code, Is hereby amended by striking out
“designated by the Secretary of Health and Human Services to conduct investigitions;
or inspections under the Federal Food, Drug, and Cosmetic Act” and Inserting in lieu
thereof “or of the Department of Labor assigned to perform investigative, inspection, or
law enforcement functions®,

(2) Notwithstanding the provisions of sections 1111 and 1114 of title 18, United States
Code, whoever, in violation of the provisions of section 1114 of such bitle, kills a person
while engaged in or on account of the performance of Investigative, inspection, or law
enforcement functions added to such section 1114 by paragraph (1) of this subsection,
and wha would otherwise be subject to the penalty provisions of such section 1111,
shall be punished by imprisonment for any term of years or for life,

(i) Any employer who violates any of the posting requirements, as prescribed under the
provisions of this Act, shall be assessed a civil penalty of up to $7,000 for each violation.

() The Commission shall have authority to assess all civil penalties provided In this section,
giving due consideration to the appropriateness.of the penalty with respect to the size of the
business of the employer being charged, the gravity of the violation, the gaod faith of the
employer, and the history of previous violations.

(k) For purposes of this section, a serious violation shall be deemed to exist in a place of
employment If there is a substantial probability that death or serious physical harm could
resuit from a condition which exists, or from one or more practices, means, methods,
operations, or processes which have been adopted or are In use, in such place of
employment unfess the employer did not, and could not with the exercise of reasonable
diligente, know of the presence of the violation.

(1) Civil penaities owed under this Act shall be paid to the Secretary for deposit irito the
Treasury of the United States and shall accrue to the United States and may be recovered-in
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a civil action in the name of the United States brought in the United States district court for
the district where the violation is alleged to have occurred or where the employer has its
principal office.

SEC. 18. State Jurisdiction and State Plans

(@) Nothing In this Act shall prevent any State agency or court from asserting jurisdiction 29 USC 667
under State law over any occupational safety or health issue with-respect to which no
standard is in effect under section 6.

{b) Any State which, at any time, desires to assume responsibility for development and
enforcement therein of occupational safety and health standards relating to any occupational
safety or health issue with respect to which a Federal standard has been promulgated under
section 6 shall submit a State plan for the development of such standards and their
enforcement,

(c) The Secretary shall approve the plan submitted by a State under subsection (b), or any
modification thereof, if such plan in his judgement --

(1) designates a State agency or agencies as the agency or agencies responsible for
administering the plan throughout the State,

(2) provides for the development and enforcement of safety and health standards
relating to one or more safety or health issues, which standards (and the enforcement of
which standards) are or will be at least as effective in providing safe and healthful
employment and places of employment as the standards promulgated under section 6
which relate to the same issues, and which standards, when applicable to products
which are distributed‘or used in‘interstate commerce, are required by compelling local
conditions and do not unduly burden interstate commerce,

(3) provides for @ right of entry and Inspection of all workplaces subject to the Act which
Is at least as effective as that provided In section 8, and Iincludes a prohibition on
advance notice of inspections,

(4) contains satisfactory assurances that such agency or agencies-have or will have the
legal authorlty and qualified personnel necessary for the enforcement of such standards,

(5) gives satisfactory assurances that such State will devote adequate funds to the
administration and enforcement of such standards,

(6) contains satisfactory assurances that such State will, to the extent permitted by its
law, establish and maintain an effective and comprehensive occupational saféty and
health program applicable to all employees of public agencies of the State and its
political subdivisions, which program is as effective as the standards contained in an
approved plan,

(7) requires employers in the State to make reports to the Secretary in the same manner
and to the same extent as If the plan were not in effect, and

(8) provides that the State agency will make such reports to.the Secretary In such form
and containing such information, as the Secretary shall from time to time require.

{d) If the Secretary rejects a plan submitted under subsection (b); he shall afford the State
submitting the plan due notice and opportunity for a hearing before so doing.

{e) After the Secretary approves a State plan submitted under subsection (b), he may, but
shall not be required to, exercise his authority under sections 8, 9, 10, 13, and 17 with
respect to comparable standards promulgated under section §, for the period specified in the
next sentence. The Secretary may exercise the authority referred to above until he
determines, on the basis of actual operations under the State plan, that the criteria set forth
in subsection (c) are being applied, but he shall not make such determination for at least
three years after the plan’s approval under subsection (c). Upon making the determination
referred to in the preceding sentence, the provisions of sections 5(a)(2), 8 (except for the
purpose of carrying out subsection (f} of this section), 9, 10, 13, and 17, and standards
promulgated under section 6 of this Act, shall not apply with respect to any occupational
safety or health issues covered under the plan;, but the Secretary may retain jurisdiction
under the above provisions in any proceeding commenced under section 9 or 10 before the
date of determination,

() The Secretary shall, on the basis of reports submitted by the State agency and his own
inspections make a continuing evaluation of the manner in which each State having a plan
approved under this section is carrying out such plan, Whenever the Secretary finds, after
affording due notice and opportunity for a hearing, that in the administration of the State
plan there is a failure to comply substantially with any provision of the State plan (or-any
assurance contained therein), he shall notify the State agency of his withdrawal of approval
of such plan and upon recelpt of such notice such plan shali cease to be in effect, but the
State may retain jurisdiction in any case commenced before thi withdrawal of the plan in
order to enforce standards under the plan whenever the issues involved do not relate to the
reasons for the withdrawal of the plan,

(g) The State may obtain a review of a decision of the Secretary withdrawing approval of or
rejecting its plan by the United States court of appeals for the circult in which the State is
located by filing In such court within thirty. days following recelpt of notice-of such decision a
petition to modify or set aside in whole or inpart the action of the Secretary. A copy of such
petition shall forthwith be served upon the Secretary, and thereupon the Secretary shall
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certify and file in the court the record upon which the decision complained ‘of was issued as
provided in section 2112 of titte 28, United States Code. Unless the court finds that the
Secretary’s decision In rejecting a proposed State plan or withdrawing his approval of such a
plan is not supported by substantial evidence the court shall affirm the Secretary's decision.
The Judgment of the court shall be subject to review by the Supreme Court of the United
States upon certiorari or certification as provided in section 1254 of title 28, Unlted States

(h) The Secretary may enter into an agreement with a State under which the State will be
permitted to continue to enforce one or more occupationat heafth and safety standards in
effect In such State until final action Is taken by the Secretary with respect to a plan
submitted by a State under subsection (b) of this section, or two-years from the date of
enactment of this Adt, whichever Is earlier,

SEC. 19. Federal Agency Safety Programs and Responsibilities

(2) It shall be the responsibllity of the head of each Federal agency (not including the Untted 29 USC 668
States Postal Service) to establish and maintain an effective and ‘comprehensive-occupational

safety and health program which is consistent with the standards promulgated under section

6. The head of each agency shall (after consultation with representatives of the employees

thereof) -

(1) provide safe and healthful places and conditions-of employment, consistent with the Pub. L. 50-241
standards set under section 6;

(2) acquire, maintain, and require the use of safety equipment, personal protective
equipment, and devices reasonably necessary to protect employees;

(3) keep adequate records of all occupational accidents and ilinesses for proper
evaluation and necessary corrective action;

(4) consult with the Secretary with regard to the adequacy as to form and content of
records kept pursuant to subsection.(2)(3) of this section; and

(5) make an annual report to the Secretary with respect to occupational accidents and
injuries and the agency's program under this section. Such report shall include any
report submitted under section 7902(e)(2) of title 5, United States Code.,

(b) The Secretary shall report to the President a summiary or digest of reports submittedto  Pub. L. 97-375
him under subsection (a)(5) of this section, together with his evaluations of and
recommendations derived from such reports.

(c) Section 7802(c)(1) of title 5, United States Code, is arended by Inserting after "agencies”
the following: “and of labor organizations representing employees”,

(d) The Secretary shall have access to records and reports kept and filed by Federal agencies
pursuant to subsections (a)(3)-and (5) of this section unless those records and reports ara
spedifically required by Executive order to be-kept secret i the interest of the national
defense or foreign policy, in which case the Secrétary shall have access to such Information
as will not jeopardize national defense or foreign policy. :

SEC. 20. Research and Related Activities
(2) (1) The Secretary of Health and Human Services, after consultation with the Secretary 29 USC 669
and with other appropriate Federal departments or agencies, shall conduct (directly or by
grants or contracts) research, experiments, and demonstrations relating to occupational
safety and health, inciuding studies of psychological factors Involved; and refating to
innovative methods, techniques, and approaches for dealing with occupational safety and
health problems.

(2) The Secretary of Health.and Human Services shall from time to time consult with
the Secretary in order to develop specific plans for such research, demonstrations,
and experiments as are necessary to produce criteria; including eriterla. identifying
toxic substances, enabling the Secretary to meet his responsibility for the formulation
of safety and health standards under this Act; and the Secretary of Health and Human
Services, on the basis of such research, demonstrations, and experiments and any
other information available to him, shall develop and publish at least annually such
criteria as will effectuate the purposes of this Act,

(3) The Secretary of Health and Human Services, on the basis of such research,
demonstrations, and experiments, and any other information avallable to him, shall
develop criteria dealing with toxic materiaks and harmful physical agents and
substances which will desaribe exposure levels that are safe for various periods of
employment, including but not Jimited to the exposure levels at which no employee
will suffer impaired health or functionat capacities or diminished life expectancy as a
result of his work experience.

(4) The Secretary of Health and Human Services shall also conduct speclal research,
experiments, and-demonstrations relating to occupational safety and heaith as are
necessary to exploré new problems, including those created by new technology in
occupstional safety and health, which may require ameflorative action beyond that
which is otherwise provided for in the operating provisions of this Act. The Secretary
of Health and Human Services shall also conduct research into the motivational and
behavioral factors relating to the field of occupational safety and health.
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{5) The Secretary of Health and Human Services, in order to comply with his
responsibilities under paragraph (2), and in order to develop needed Information
regarding potentially toxic substances or harmiful physical agents, may prescribe
regulations requiring employers to measure, record, and make reports on the
exposure of employees to substances or physical agents which the Secretary of
Health and Human Services réasonably believes may endanger the health or saféty of
employees, The Secretary of Health and Human Services also is authorized to
establish such programs of medical examinations and tests as may be necessary for
determining the incidence of occupational ifinesses and the susceptibility of employees
to such Hinesses. Nothing in this or any other provision of this Act shall be deemed to
authorize or require medical examination, immunization, or treatment for those who
obfect thereto on religious grounds, except where such is necessary for the protection
of the health or safety of others. Upon the request of any employer who is required to
measure and record exposure of employees to substances or physical agents as
provided under this subsection, the Secretary of Health and Human Services shall
furnish full financial or other assistance to such employer for the purpose of defraying
any additional expense Iincurred by him in carrying out the measuring.and recording
as provided in this subséction.

(6) The Secretary of Health and Human Services shall publish within six months of
enactment of this Act and thereafter as needed but at least annually a fist of all
known toxic substances by gerieric famlly or other useful grouping, and the
concentrations at which such toxicity is known to oceur. He shall determine following
@ written request by any employer or authorized represeritative of employees,
specifying with reasonable particularity the grounds on which the reguest Is made,
whether any substance normally found'in the place of employment has potentially
taxic effects in such concentrations as used or found; and shall submit such
determination both to employers and affected émployees as soon as possible, If the
Secretary of Health and Human Services determines that.any substance is potentially
toxic at the concentrations In which.it is used or found in a place of emiployment, and
such substance is not covered by an occupational safety or health standard
promulgated under section 6, the Secretary of Health and Human Services shall
immediately submit such determination to the Secretary, together with all pertinent
criteria.

(7) Within two years of enactment of the Act, and annually thereafter the Secretary of
Health and Human Services shall conduct and publish Industry wide studies of the
effect of chronic or low-level exposure to industrial materlals, processes, and stresses
on the potential for illness, disease, or loss of functional capacity in aging adults.

(b) The Secretary of Health and Human Services is authorized to make inspections and
question employers and employees as provided in section 8 of this Act in order to carry
out his functions and responsibilities under this section.

(c) The Secretary is authorized to-enter into contracts, agreements, or other arrangements
with appropriate public agendes or private organizations for the purpose.of conducting
studies relating to his responsibilities under this Act. In carrying out his responsibilities
under this subsection, the Secretary shall cooperate with the Secretary of Healthi and
Human Services in order to avoid any duplication of efforts under this section.

(d) Information obtained by the Secretary and the Secretary of Health and Human
Services under this section shall be disseminated by the Secretary to employers and
employees and organizations thereof.

(e) The functions of the Secretary of Health and Human Services under this Act shall, to
the extent feasible, be delegated to the Director of the National Institute for Occupational
Safety and Health established by section 22 of this Act.

EXPANDED RESEARCH ON WORKER SAFETY AND HEALTH

The Secretary of Health and Human Services (referred to in this section as the
“Secretary”), acting through the Director of the National Institute of Occupational Safety
and Health, shall enhance and expand research as deemed appropriate on the health and

including research on the health effects of measures taken to treat or protect such
workers for diseases or disorders resulting from a bidterrorist threat or attack. Nothing In
this section may be construed as establishing new regulatory authority for the Secretary or
the Director to issue or modify any occupational safety and health rule or reguiation.

29 UsC 66%
Pub. L. 107-188,

safety of workers who are at risk for bioterrorist threats or attacks in the workplace, Title T, § 153 added

this text.

SEC. 21. Training and Employee Education
() The Secretary of Health and Human Services, after consultation with the Secretary and
with other appropriate Federal departments and agencies, shall conduct, directly or by grants
or tontracts -

(1) education programs to provide an adequate supply of qualified personnel to carry out
the purposes of this Act, and

(2) Informational programs on the Importance of and proper use of adequate safety and
health equipment.

(b) The Secretary Is also authorized to conduct, directly or by grants or contracts, short-term
training of personnel engaged in work related to his responsibilities under this Act.

{€) The Secretary, in consultation with the Secretary of Health and Human

29 USC 670
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Setvices, shall --

(1) provide for the establishment and supervision of programs for the education and
training of employers and employees in the recognition, avoidance, and prevention of
unsafe or unheaithful working conditions in employments covered by this Act, and

Pub. L. 105-97,

(2) consult with and advise employers.and employees, and organtzations representing §2 added
employers and employees as to effective means of preventing occupational injuries and subsection {d).
Hlinesses. See Historical
notes,

(d) (1) The Secretary shall establish and support cooperative agreements with the States
under which employers subject to this Act may- consult with State personinel with respect to -

(A) the application of occupational safety and health requirements under this Act or
under State plans approved undér section 18; and

(B) voluntary efforts:that employers may undertake to establish and maintain safe and
healthful employment and places of employment. Such-agreements may provide, as a
condition of receiving funds under such agreements, for contributions by States towards
meeting the costs of such agreements,

(2) Pursuant to such agreements the State shall provide on-site consultation at the
employer's worksite to employers who request such assistance. The State may also provide
other education and training programs for employers and employees in the State. The
State shall ensure that on-site consultations conducted pursuant to such agreements
include provision for the participation by employees,

(3) Activities under this subsection shall be conducted independently of any enforcement
activity. If an employer fails to take immediate action to eliminate employee exposure to an
imminent danger identified in.a consultation or falls to correct a seriows hazard so identified
within a.reasonable time, a report:shall be made to the appropriate enforcemerit authority
for such action as Is appropriate,.

(4) The Secretary shall, by regulation afer notice and opportunity for comment, estabiish
tules under which an employer -

(A) which requests and undergoes an on-site consultative visit provided under this
subsection;

(B) which corrects the hazards that have been identified during the visit within the time
frames established by the State and agrees to request a subseguent consultative visit If
major changes in working conditions or work processes octur which introduce new
hazards in the workplace; and

(C) which is Implementing procedures for regularly identifying and preventing hazards
regulated under this Act and maintains appropriate involvement of, and training for,
management and non-management employees in achieving safe and healthful working
conditions, may be exempt from an inspection (except an inspection requested under
section B(f) or an inspection to determine the cause of a workplace accident which
resulted in the death of one or more employees or hospitalization for three or more
employees) for a period of 1 year from the closing of the consultative visit,

(5) A State shall provide worksite consultations under paragraph (2) at the
request of an employer. Priority In scheduling such consultations shall be

assigned to requests from small businesses which are in higher hazard industries or have
the most hazardous conditions at Issue In the request,

SEC. 22, National Instiute for Occupational Safety and Health
(a) It is the purpose of this section to. establish a-National Institute for Occupational Safety 29 USC 671
and Health In the Department of Health and Human Services In order to carry out the policy
set forth in section 2 of this Act and to perform the functions of the Secretary of Health.and
Human Services under sections 20 and 21 of this Act.

{b). There is hereby estabiished-in the Department of Health and Human Services-a National

Institute for Occupational Safety and Heaith, The Institute shall be headed by a Director who
shall be appointed by the ‘Secretary of Health and Human Services, and who shall serve for a
term of six years unless previously removed by the Secretary of Health and Human Services.

(€) The Institute is authorized to -
(1) develop and establish recommended oceupational safety and health standards; and

(2) perform all functions of the Secretary of Health and Human Services under sections
20 and 21 of this Act.

(d) Upen his own initiative, or upon the request of the Secretary of Health and Human
Services, the Director is authorized (1) to conduct such research and experimental programs
as he determines are necessary for the development of eriteria for new and improved
occupationa) safety and heaith standards, and (2) after consideration of the results of such
research and experimental programs make recommendations concerning new.or fmproved
occupational safety and health standards. Any occupational safety and health standard
recommended pursuant to this section shall Immediately be forwarded to the Secretary of
Labor, and to the Secretary of Heaith.and Human Services.

{4
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(e) In addition to any authority vested in the Institute by other provisions of this section, the
Director, in carrying out the functions of the Institute, Is authorized to -

(1) prescribe such regulations as he deems necessary governing the manner in which its
functions shall be carried out;

(2) receive money and other property donated, bequeathed, or devised, without
condition or restriction other than that it be used for the purposes of the Institute and to
use, sell, or otherwise dispose of such property for the purpose of carrying out its
functions;

(3) receive (and use, sell, or otherwise dispose of, in accordance with paragraph (2)),
money and other property dongted, bequeathed, or devised to the Institute with a
condition or restriction, including a condition that the Institute use other funds of the
Institute for the purposes of the gift;

(4} In accordance with the civil service flaws, appoint and fix the compensation of such
personnel as may be necessary to carry out the provisions. of this section;

{5) obtaln the services of experts and consultants in accordance. with the provisions of
section 3109 of title 5, United States Code;

(6) accept and wtilize the services of voluntary and noncompensated personnel and
reimburse them for travel expenses, Including per diem, as authorized by section 5703 of
title 5, United States Code;

(7) enter into contracts, grants or other arrangements, or modifications thereof to carry
out the provisions of this section, and such contracts or modifications thereof may be
entered Into without performance or other bonds, and without regard to section 3709 of
the Revised Statutes, as amended (41 U.S.C. 5), or any other provision of law relating to

competitive bidding;

(8) make advance, progress, and other payments which the Director deems necessary
under this title without regard to the provisions of section 3324 {a) and (b} of Title 31;
and

(9) make other necessary expenditures,

(f) The Director shall submit to the Secretary of Health and Human Services, to.the President,
and to the Congress an annual report of the operations of the Institute under this Act, which
shall include a detalled statement of all private and public funds received and expended by it,
and such recommendations as he deems appropriate,

(g) Lead-Based Paint Activities.
(1) Training Grant Program.

(A) The Institute, in conjunction with the Administrator of the Environmental
Protection Agency, may make grants for the training and education of workers and
supervisors. who are or may be directly engaged in lead-based paint activities.

(B) Grants referred to in subparagraph (A) shall be awarded to nonprofit
organizations (including colleges and universities, joint labor-management trust
funds, States, and nonprofit government employee organizations) -

(i) which are engaged in the training and education of workers and supervisors
who are or who may be directly engaged in lead-based paint activities (as
defined in Title IV of the Toxic Substances Control Act),

(ii)which have demonstrated experience in implementing and operating heaith
and safety training and education programs, and

(ifi) with @ demonstrated abllity to reach, and involve in lead-based. paint
training programs, target populations of individuals who are or will be engaged
in lead-based paint activities. Grants under this subsection shall be awarded
only to those organizations that fund at least 30 percent of thelr lead-based
paint activities training programs from non-Federal sources, excluding in-kind
contributions. Grants may also be'made to-local governments to carry out such
training and education for thelr employees.

(C) There are authorized to be appropriated, a minimum, $10,000,000 to the

Institute for each of the fiscal years 1994 through 1997 to make grants under this

paragraph.

(2) Evaluation of Programs. The Institute shall condutct periodic and comprehensive
assessments of the efficacy of the worker and supervisor training programs developed
and offered by those recelving grants under this section. The Director shall prepare
reports on the results of these assessments addressed to the Administrator of the
Environmental Protection Agency to include recommendations as may be appropriate for
the revision of these programs. The sum of $500,000 s authorized to be appropriated to
the Institute for each of the fiscal years 1994 through 1997 to carry out this paragraph.

WORKERS' FAMILY PROTECTION

(a) Short title
This section may be cited as the "Workers' Family Protection Act”.

Pub. L. 97-258

Pub. L. 102-550
added subsection
(9)-

29 USC 671a
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(b) Findings and purpose

(1) Findings
Congress finds that--

(A} hazardous chemicals and substances that can threaten the health and safety of
workers are being transparted out of industries on workers' clothing and persons;

(B) these chemicals and substefices have the potential to pose an additional threat
to the health and welfare of workers and their famifies;

(C) additional information is needed concerning issues related to
employee transported contaminant releasss; and
(D) additional regulations may be needed to prevent future releases of this type.

{2) Purpose
It is the purpose of this section to--

{A) Increase uriderstanding and awareness concerning the extent and possible health
impacts of the problems and incidents described in paragraph (1);

(B) prevent or mitigate future incidents of home contamination that could adversely
affect the health and safety of workers and their families;

(C) clarify regulatory authority for preventing and responding to such incidents; and
(D) assist workers in redressing and responding to such incidents when they occur.

(¢) Evaluation of employee transported contaminant releases

(1) Study

(A) In general

Not later than 18 months after October 26; 1992, the Director of the National
Institute for Occupational Safety and Health (hereafter Ini this section referred to as
the "Director), in cooperation with the Secretary of Labior, the Administrator of the
Environmental Protection Agency, the Administrator of the Agency for Toxic
Substances and Disease Registry, and the heads of other Federal Government
agendies as determined to be appropriate by the Director, shall conduct a study to
evaluate the potential for, the prevalence of, and the issues related to the
contamination of workers' homes with hazardous chemicals and substances,.
Including infectious agents, transported from the workplaces of ‘such workers.

(B) Matters to be evaluated )
In conducting the study and evaluation under subparagraph (A), the Director shall--

(1) conduct a review of past incidents of home contamination through' the
utilizatlon of literature-and of records concerning past investigations and
enforcement actions undertaken by~

(D) the National Institute for Occupational Safety and Health;

(I1) the Secretary of Labor to enforce the Occupational Safety and Health
Act of 1970 (29 U.S.C. 651 et seq.);

(111 States to.enforce cccupational safety and health standards in
accordance with section 18 of such Act {29 U.S.C. 667); and

(1V) other governmenit agencies (including the Department of Energy and
the Environmental Protection Agency), as the Director may determine to be
appropriate;
(W) evaluate current statutory, regulatory, and voluntary industrial hygiene or
other measures used by small, medium and-farge. employers to prevent or
remediate home contamination;

(ili) compile a summary of the existing research and case histories conducted on
incidents of employee transported contaminant releases, including--

(1) the effectiveness of workplace housekeeping practices and personal
protective equipment in preventing such Incidents;

(I1) the health effects, if any, of the resulting exposure on workers arid
their families;

(1) the effectiveness of normal house cleaning and: laundry procedures for
removing hazardous materlals and agents from workers' homes and
personal clothing;

(v} indoor air quallty, as the research concerning such pertains to the fate
of chemicals transported from a workplace into the home environment; and

Pub. L. 102-522,
Title 11, §209
added this text.
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(V) methods for differentiatirig exposure health effects and relative risks
associated with specific agents from other sources of exposure inside and
outside the home;

(iv) Identify the role of Federal and State agencies in responding to incidents of
home contamination;

(v) prepare and submilt to the Task Force established under paragraph (2) and
to the appropriate commiittees of Congress, a report concerning the results of
the matters studied or evaluated under clauses (i) through (iv); and

(vi) study home contamination incidents and Issues and worker and family
protection policies and practices related to the special circumstances of
firefighters and prepare and submit to the appropriate committees of Congress
a report concerning the findings with respect to such study,

(2) Development of investigative strategy

(A) Task Force

Not later than 12 months after October 26, 1992, the Director shall establish a
working group, to be known as the "Workers' Family Protection Task Force®. The
Task Force shall--

(1) be composed of not more than 15 individuals to be appointed by the Director
from among individuals who are representative of workers, industry, scientists,
industriat hygienists, the National Research Coincil, and government agencles,
except that not more than one such individual shall be from each appropriate
government agency and the number of individuals appointed to represent
tndustry and workers shall be equal in number;

(1) review the report submitted under paragraph (LXB)(v);

(i) determine, with respect to such report, the additional data needs, if any,
and the need for additional evaluation of the scientific Issues related to and the
feasibility of developing such additional data; and

(iv) If atditional data are determined by the Task Force to be needed, develop a
recommended investigative strategy for use in obtaining such Information,

(B} Investigative strategy

{i} Content

The investigative strategy developed under subparagraph {AXlv) shall
identify data paps that can and cannot be filled, assumptions and
uncertainties associated with various components of such strategy, a
timetable for the implementation of such strategy, and methodologies used
to gather any required data.

(i) Peer review

The Director shall publish the proposed investigative strategy under
subparagraph (AXiv) for public comment and utilize other methods,
inciuding technical conferences or seminars, for the purpose of obtaining
comments concerning the proposed strategy.

(lity Final strategy

After the peer review and public comment is conducted under clause

(i), the Director, in_consultation with the heads of other gavernment
agencies, shall propose a final strategy for investigating Issues related to
home contamination that shall be implernented by the National Institute for
Octupational Safety and Health and other Federal agencles for the period
of time necessary to enable such agencies to obtain the information
identified under subparagraph (A)(i).

(C) Construction

Nothing in this section shall be construed as precluding any government agency
from Investigating issues related to home contamination using existing procedures
until such time as a final strategy s developed or from taking actions in addition to
those proposed in the strategy after its completion.

(3) Implementation of investigative strategy
Upon completion of the investigative strategy under subparagraph {BXii), each Federal
agency or department shall fulfill the role assigned to it by the strategy.

(d) Regulations

(1) In general

Not later than 4 years after October 26, 1992, and periodically thereafter,
the Secretary of Labor, based on the Information developed under
subsection (c) of this section and on other information avallable to the
Secretary, shall--

(A) determine if additional education about, emphasis on, or
enforcement of existing regulations or standards Is needed and will be
sufficient, or if additional regulations or standards are needed with
regard to employee transported releases of hazardous materials; and
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(B) prepare and submit to the appropriate committees of Congress a
report concerning the result of sych determination.

(2) Additional regulations or standards If the Secretary of Labor determines
that additional regulations or standards are needed under paragraph (1),
the Secretary shall promulgate, pursuant to the Secretary’s authority under
the Occupational Safety and Health Act of 1970 (29 U.S.C. 651 et seq. "
such regulations or standards as determined to be appropriate not later
than 3 years after such determination.

(e) Authorization of appropriations There are authorized to be-appropriated from
sums otherwise authorized to be appropriated, for each fiscal year such sums as
may be necessary to carry out this section,

SEC. 23. Grants to the States
(a) The Secretary is authorized, during the fiscal year ending June 30, 1971, and the two 29 USC 672
succeeding fiscal years, to make grants to the States which have designated a State agency under
section 18 to assist them -

(1) in identifying their needs and responsibilities in the area of occupational safety and health,
{2} in developing State plans under section 18, or
(3) in developing plans for --

(A) establishing.systems for the collection of information concerning the nature and
frequency of occupational injuries and diseases;

(B) increasing the expertise and énforcement capabilities of their personnel engaged in
occupational safety and health programs; or

(C) otherwise improving the administration and enforcement of State occupational
safety and health laws, including standards thereunder, consistent with the objectives of
this Act.

{b) The Secretary is authorized, during the fiscal year ending June 30, 1971, and the two
succeeding fiscal years, to make grants to the States for experimental and demonstration projects
consistent with the objectives set forth In subsection () of this section.

(c) The Gavernor of the State shall designate the appropriate State agency for receipt-of any grant
made by the Secretary under this section.

(d) Any State agency designated by the Governor of the State desiring a grant under this section
shall submit an application therefor to the Secretary.

(e} The Secretary shall review the application, and shall, after consultation with the Secretary of
Health and Human Services, approve or reject such application,

(f) The Federal share for each State grant under subsection (a) or (b) of this section may not
exceed 90 per centurn of the-total cost of the application. In the event the Federal share for all
States under either such subsection is not the same, the differences among the States shall be
established on the basis of ohjective criteria.

(g) The Secretary Is authorized to make grants to the States to ‘assist them in administering and
enforcing programs for occupational safety and health contained in State plans approved by the
Secretary pursuant to section 18 of this Act. The Federal share for each State grant under this
subsection may not exceed 50 per centum of the total cost to the State of such a program. The last
sentence of subsection (f) shall be applicable in determining the Federal share under this
subsection,

(h) Prior to June 30, 1973, the Secretary shall, after consultation with the Secretary of Health and
Human Services, transmit a.report to the President and-to the Congress, describing the experience
under the grant programs authorized by this section-and making any recommendations he may
deem appropriate.

SEC. 24. Statistics

{a) In order to further the purposes of this Act, the Secretary, In consultation with the 29 USC 673
Secretary of Health and Human Services, shall develop and maintain an effective program of

collection, compiiation, and analysis of occupational safety and health statistics. Such

program may cover all employments whether or not subject to any other provisians of this

Act but shall not cover employments excluded by section 4 of the Act. The Secretary shall

compile accurate statistics on work Injuries and flinesses which shall include alf disabling,

serious, or significant injuries and ilinesses, whetheror not involving loss of time from work,

other than minor Injuries requiring only first aid treatment and which do not involve medical

treatment, loss of consciousness, restriction of work or motion, or transfer to another job.

{b) To carry out his duties under subsection {a) of this section, the Secretary may —

{1) promote, encourage, or directly engage in programs of studies, information and
communication concerning occupstional safety and health statistics;
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(2) make grants to States or political subdivisions thereof in order to assist them in
develaping and administering programs dealing with occupational safety and health
statistics; and

(3) arrange, through grants or contracts, for the conduct of such research and
investigations as give promise of furthering the objectives of this section,

{c) The Federal share for each grant under subsection () of this section may be up to 50 per
centum of the State's total cost,

(d) The Secretary may, with the consent of any State or political subdivision thereof; accept
and use the services, facilities, and employees of the agencies of such State or political
subdivision, with or without reimbursement, in order to assist him In carrying out his
functions under this section,

{e) On the basis of the records made and kept pursuant to section B{c) of this Act, employers
shall file such reports with the Secretary as he shall prescribe by regulation, as necessary to
carry out his functions under this Act.

(f) Agreements between the Department of Labor and States pertaining to the coliection of
occupational safety and health statistics already in effect an the effective date of this Act
shall remain in effect until superseded by grarits or contracts made under this Act,

SEC. 25, Audits

(a) Each reciplent of a grant under this Act shall keep such records as the Secretary or the 29 USC 674
Secretary of Health and Human Services shall prescribe, including records which fully disclose

the amount and disposition by such recipient of the proceeds of such grant, the total cost of

the project or undertaking in connection with which such grant Is made or used, and the

amount of that portion of the cost of the project or undertaking supplied by other sources,

and such other records as will facilitate an effective audit,

(b) The Secretary or the Secretary of Health and Human Services; and the Comptroller
General of the United States, or any of their duly authorized representatives, shall have
access for the purpose of audit and examination to any books, documents, papers, and
records of the reciplents of any grant under this Act that are pertinent to any such grant.

SEC, 26. Annual Report

Within one hundred and twenty days following the convening of each regular session of each 20 USC 675 Pub.
Congress, the Secretary and the Secretary of Health and Human Services shall each prepare L. 104-66 §3003
and submit to the President for transmittal to-the Congress a report upon the subject matter terminated

of this Act, the progress toward achlevement of the-purpose of this Act; the needs and provision relating
requirements in the field of occupational safety and-health, and any other relevant to transmittal of
Information. Such reports shall indude information regarding occupational safety and health  report to
standards, and criteria for such standards, developed during the preceding year; evaluation Congress.

of standards and criterla previously developed under this Act, defining areas of emphasis for

new criterfa and standards; an evaluation of the degree of observance of applicable

occupational safety and health standards, and a summary of inspection and enforcement

activity undertaken; analysls and evaluation of research activities for which resilts have been

obtained under governmental and nongovernmental sponsorship; an analysis of major

occupational diseases; evaluation of available control and measurement technilogy for

hazards for which standards or criteria have been developed during the preceding year;

description of cooperative efforts undertaken between Government agencies and other

interested parties in the implementation of this Act during the preceding year; a progress

report an the development of an adequate supply of trained manpower In the field of

occupational safety and health, including estimates of future needs and the efforts being

maide by Government and others to meet those needs; listing of all toxic substances in

industrial usage for which labeling requirements, criteria, or standards have not yet been

established; and such recommeridations for additional legislation as are deemed necessary to

protect the safety and heaith of the worker and improve.the administration of this-Act.

SEC. 27. National Commission on State Workmen's Compensation Laws
(Text omitted.) 29 USC 676

SEC. 28, Economic Assistance to Smali Businesses

See notes on
(Text omitted.) onitted text

SEC. 29. Additional Assistant Secretary of Labor

(Text omited) artted ot

SEC. 30. Additional Positions

See notes on
(Text omitted.) omitted text,

SEC. 31. Emergency Locator Beacons

See notes on
(Text omitted.) omitted text.
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SEC. 32. Separability

If any provision of this Act, or the application of such provision to any person.or 29 USC 677
circumstance, shall be held invalid, the remainder of this Act, or the application of such

provision to. persons or circumstances other than those as to which it is held invalid, shall not

be affected thereby,

SEC, 33, Appropriations

There are authorized to be appropriated to carry out this Act for each fiscal year 29 USC 678
such sums as the Congress shall deem necessary.

SEC. 34. Effective Date
This Act shall take effect one hundred and twenty days after the date of Iits enactment.

Approved December 29, 1970.
As amended through January 1, 2004,

HISTORICAL NOTES

This reprint generally retains the section numbers originally creatéd by Congress in the Occupational Safety and
Health (OSH) Act of 1970, Pub. L. 91-596, 84 Stat 1590. This document includes some editorial changes, such as
changing the format to. make it easier to read, correcting typographical errors, and updating some of the margin
notes, Because Congress enacted amendments to the. Act since 1970, this version diffets from the original
version:of the OSH Act, It also differs slightly from the version published in the United States Code at 29.U.S.C.
661 et.seq. For example, this reprint refers to the statute as the "Act” rather than the "chapter.”

This reprint reflects the provisions of the OSH Act that are in effect as. of January 1, 2004, Citations to Public
Laws which made important amendments to the OSH Act since 1970 are set forth in the margins and
explanatory notes are included below.

NOTE: ‘Some provisions of the OSH Act may be affected by the-enactment of, or amendments to, other statutes,
Section 17(h)(1), 29 U.S.C. 666, is an example. The original provision amended section 1114 of title 18 of the
United States Code to Include employees of "the Department of Labor assigned to perform investigative,
inspection, or law enforcement functions™ within the list of persons protected by the provisions to allow
prosecution of persons who-have killed or attempted to kilf an officer or employee of the U.S. govemment while
performing offidal duties, This reprint sets forth the text of section 17(h) as enacted:in 1970.. However, since
1970, Congress has enacted multiple amendments to 18 U.S.C. 1114, The current version does not specifically
include the Department of Labor in a list; rather it states that “Whoever kills or attempts to kill any officer or
employee of the United States or of any agency in any branch of the United States Government (including any
member of the uniformed services) while such officer or employee is engaged in or on account of the
performance of official.duties, or any person assisting such an officer or employee.in the performance of such
duties or on account of that assistance shall be punished . . " as provided by the statute. Readers are. reminded
that the official version of statutes can be found in the current volumes. of the United States Code, and-more
extensive historical notes can be found in the current volumes of the United States Code Annotated.

Amendments

On January 2, 1974, section 2(¢) of Pub, L. 93-237 replaced the phrase "7(b}6)" in section 28{d) of the OSH Act
with "7(b)(5)". 87 Stat. 1023. Note: The text-of Section 28 (Economic Assistance to Small Businiess) amended
Sections 7(b) and Section 4(c)(1) of the Small Business Act. Because these amendments are no longer current,
the text of section 28 Is-omitted In this reprint. For the current version, see 15 U.S.C. 636.

1n 1977, the U.S. entered Into the Panama Canal Treaty of 1977, Sept. 7, 1977, U.S.-Panama, T.1,A.S, 10030, 33
U.S.T. 39. In 1979, Congress enacted implementing legisiation. Panama Canal.Act of 1979, Pub. L. 95-70, 92
Stat. 452 (1979). Although no corresponding amendmient to the OSH Act was enacted, the Canal Zone ceased to
exist in 1975, The U.S, continued to manage, operate and facilitate the transk of ships through the Canal under
the authority of the Panama Canal Treaty until December 31, 1899, at which time authority over the Canal was
transferréd to the Republic-of Panama,

On March 27, 1978, Pub. L. 95-251, 92 Stat. 183, replaced the term "hearing examiner(s)" with "administrative
law judge(s)” in all federal laws, Including sections 12(e), 12(j), and 12(k) of the OSH Act, 29 U.S.C. 661.

On Qctober 13, 1978, Pub. L. 95-454, 92 Stat. 1111, 1221, which redesignated section numbers concerning
personnel matters and compensation, resulted In the substitution of section 5372 of Title 5 for section 5362 in
section 12(e) of the OSH Act, 29 U.S.C. 661.

On October 17, 1879, Pub, L. 96-88, Title V, section 509(b), 93 Stat. 668, 695, redesignated references to the
Department of Health, Education, and Welfare to the Department of Health and Human Services and
redesignated references to the Secretary of Health, Education, and Welfare to the Secretary of Health and
Human Services.

On September 13, 1982, Pub, L. _9?-258; §4(b), 96 Stat. B77, 1067, effectively substituted “Section 3324(a) and
(b) of Title 31" for "Section 3648 of the Revised Statutes, as amended (31 U.S.C. 529)" In section 22 (e}{(8), 29
U.S.C. 671, relating-to NIOSH procurement authority,

On December 21, 1982, Pub, L. 97-375, 96 Stat. 1819, deleted the sentence in section 19(b) of the-Act, 29
U.S.C. 668, that directed the President of the United States to transmit annual repoits of the activities of federal
agencies to the House of Representatives and the Senate.

On October 12, 1984, Pub. L. 98-473, Chapter II, 98 Stat. 1837, 1987, (commonly referred to as the "Sentencing
Reform Act of 1984") Instituted a classification system for criminal offenses punishable under the United States
Code. Under this system, an offense with imprisonment terms of "six-months or less but more than thirty days,”
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such as that found in 29 U.S.C. 666(e) for a willfu! violation of the OSH Act, is classified as a ¢riminal "Class B
misdemeanor.” 18 U.S.C. 3559(a)}(7).

The criminal code increases the monetary penalties for criminal misdemeanors beyond what is provided for in
the OSH Act: a fine for  Class B misdemeanor resulting in death, for example; is not more than $250,000 for an
individual, and is not friore than $500,000 for an organization. 18 U.5.C. 3571(b)(4), (€)(4). The criminal code
also provides for authorized terms of probation for both individuals and erganizations, 18 U.S.C. 3551, 3561, The
term of imprisonment for individuals is the same as that authorized by the OSH Adt, 18 U.S.C. 3581(b)(7).

On November B, 1984, Pub. L. 98-620, 98 Stat. 3335, deleted the last sentence in section 11(a) of the Act, 29
U.S.C. 660, that required petitions filed under the subsection to be heard expeditiously,

On November 5, 1990, Pub. L. 101-508, 104 Stat. 1388, amended section 17 of the Act, 29 US.C, 666, by
increasing the penalties in section 17(a) from $10,000 for each viclation to “$70,000 for each violation, but not
less than 45,000 for each willful violation,” and increased the limitation on penalties in sections (b), (c), (d), and
(i) from $1,000 to $7,000.

On October 26, 1992, Pub. L. 102-522, 106 Stat. 3410, 3420, added to Title 29, section 671a "Workers' Family
Protection” to grant authority to-the Director of NIOSH to evaluate, investigate and If necessary, for the
Secretary of Labor to.regulate employee transported releases of hazardous. material that result from
contarmination on the employee's clothing or person and may adversely affect the health and safety of workers
and thelr families. Note: section 6718 was enacted as section 209 of the Fire Administration Authorization Act of
1992, but it is reprinted here because It Is codified within the chapter that comprises the OSH Act,

On October 28, 1992, the Housing and Community Development Act of 1992, Pub, L, 102-550, 106 Stat. 3672,
3924, amended section 22 of the Adt, 20 U.S.C. 671, by adding-subsection (g), which requires NIOSH to institute
a training grant program for lead-based paint activities,

On July 5, 1594, section 7(b) of Pub. L. 103-272, 108 Stat. 745, repealed section 31 of the OSH Act, "Emergéncy
Locator Beacons.” Section 1{e) of the same Public Law, however, enacted a motiified version of section 31 of the
OSH Act. This pravision, titled "Emergency Locator Transmitters,” is codified at 49 U.S.C. 44712,

On December 21, 1995, Section 3003 of Pub. L. 104-66, 109 Stat., 707, as amended, effective May 15, 2000,
terminated the provisions refating to the transmittal to Congress of reports under section 26 of the OSH Act. 29
U.S.C. 675,

On July 16, 1998, Pub. L. 105-197, 112 Stat. 638, amended section 21 of the Act, 23 U.S.C. 670, by adding
subsection (d), which required the Secretary to establish a compliance assistance program by which employers
can consult with state personnel regarding the application of and compliance with OSHA standards.

On July 16, 1998, Pub, L. 105-158, 112 Stat, 640, amended section 8 of the Act, 29 U.5.C. 657, by adding
subsection (), which forbids the Secretary to use the results of enforcement activities to evaluate the
employees involved in such enforcement or to impose quotas or goals.

On September 29, 1998, Pub. L. 105-241, 112 Stat. 1572, amended sections 3(5) and 19(a) of the Act, 28
U.5.C. 652 and 668, to include the United States Postal Service as an “"employer” subject to OSHA enforcement.

On June 12, 2002, Pub. L. 107-188, Title 1, Section 153, 116 Stat. 631, Congress enacted 29 U.S.C. 6692, to
expand research on the "health and safety of workers who are at risk far bioterrorist threats or attacks in the
workplace.”

Jurisdictional Note

Although no corresponding amendments to the OSH Act have been made, OSHA no longer exercises Jurisdiction
over the entity formerly known as the Trust Territory of the Pacific Islands. The Trust Territory, which consisted
of the Former

Japanese Mandated Islands, was established in 1947 by the Security Coundil of the United Nations, and
administered by the United States, Trusteeship Agreement for the Former Japanese Mandated Islancds, Apt, 2-
July 18, 1947, 61 Stat. 3301, T.LA'S. 1665, 8 U.N.T.S. 189.

From 1947 to 1994, the people of these Islands exercised the right of self-determination conveyed by the
Trusteeship four times, resulting in the division of the Trust Territory into four separate entities. Three entities:
the Republic of Palay, the Federated States of Micronesia, and the Republic of the Marshall Islands, became
"Freely Associated States," to which U.S. Federal Law does not apply. Since the OSH Act is a generally applicable
law that applies to Guem, it applies to the Commonwealth of Northern Marlana Isfands; which elected to become

a "Flag Territory” of the United States. See Covenmrm_t.-‘sﬁbfsb 2 Comrmonwealth of the Northern Matiana

24, 90 Stat. 263 (Mar: 24, 1976){ditations to amendments omitted]; 48.U.5.C. 1801 and note (1976); s ee also
Safpan Stevedore Co,, Inc. v, Director, Office of Workers'Compensation Programs, 133 F.3d 717, 722 (9th Cir.
1998)(Longshore and Harbor Workers' Compensation Att applies to the Commonwealth of-Northern Mariana
Islands pursuant to section 502(a) of the Covenant because the Act has general application to the states and to
Guam). For up-to-date information on the legal status of these freely associated states and territories, contact
the Office of Insular Affairs of the Department of the Intetior, (Web address: http://www.dol.gov/ola/)

Omitted Text. Reasons for textual deletions vary. Some deletions may result from amendments to the OSH
Act; others to subsequent amendments to other statutes which the original provisions of the OSH Act may have
amended in 1970. In some instances, the original provision of the QSH Act was date-lIimited and is no longer
operative.

The text of section 12(c), 29 U.S.C. 661, is omitted. Subsection (€) amended sections 5314 and 5315 of Title 5
United States Code, to add the positions of Chairman and members of the Occupational Safety.and Health
Review Commission.

The text of section 27, 29 U.S.C. 676, Is omitted. Section 27 listed Congressional findifgs on workers'
compensation and established the National Commission on State Workmen's Compensation Laws, which ceased
to exist ninety days after the submission of its final report, which was due no later than July 31, 1972,
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The text of section 28 (Economic Assistance to Small Business) amended sections 7(b) and section 4(c)(1) of the
Smiall Business Act to allow for small business loans in order to comply with applicable standards, Because these -
|{amendments are no longer current, the text is omitted here, For the.current version see 15 U.S.C. 636.

The text of section 29; (Atiditional Assistant Secretary of Labor), created an Assistant Secretary for Occupational
Safety and Health, and section 30 (Additional Posttions) created additional positons within the Department of
Labor and the Occupational Safety and Health Review.Commission in order to carty out the provisions of the
OSH Act. The text of these sections Is omitted here because It no longer reflects the current statutory provisions
for staffing and pay. For current .

provisions, see 29 U.S.C. 553 and 5 U.5.C. 5108 {c).

Section 31 of the original OSH Act amended 49 U.S.C. 1421 by inserting a section entitled "Emergency Locator
Beacons." The text of that section is omitted in this reprint becausé Pub. L. 103-272, 108 Stat.745, (uly 5,
1994), repealed the text of section 31 and enacted-a modified version of the provision, entitled "Emergency

Locator Transmitters,” which is-codified at 49 U.S.C, 44713,

tes on ather legisiation affecting the administration of the Occupational Safety and Health Act.
Sometimes legislation does not directly amend'the OSH Act, but-does place requirements on the Secretary of
Labor either to act or to refrain from:acting under the authority of the OSH Act. Included below are some
examples of such legislation. Please note that this is not Intenided to be a comprehensive list,

STANDARDS PROMULGATION.

For example, legislation may require the Secretary to promulgate specific standards pursuant to authority under
section 6 of the O5H Act, 29 U.S.C. 655. Some examples include the following:

Hazardous Waste Operations, Pub, L. 99-459, TRie I, section 126(a)-(f), 100 Stat. 1613 (1986), as amended by
Pub. L. 100-202; séction T01(F), Title 11, section 201, 101 Stat. 1329 (1987); required the Secretary of Labor to

pror_nulgate standards conceming hiazardous waste operations,

Chemical Process Safety Management. Pub. L. 101-545, Titie 11, section 304, 104 Stat. 2399 (1990), required
the Secretary of Labor, in-coordination with the Administrator of the Environmental Protection Agency, to

promulgate a chemical process safety standard,

Hezrardous Materials, Pub. L. 101-615, section 29, 104 Stat. 3244 (1990), required the Secretary of Labor, in
consultation with the Secretaries of Transportation and Treasury, to lssue specific standards concemning the
handling of hazardous materals.

Blaodborne Psthogens Stendard, Pub. L. 102-170, Title 1, section 100, 105 Stat. 1107 (1991), required the
Secretary of Labor to promuilgate a final Bloodborne Pathogens standard.

Lead Standard, The Housing and -Community Development Act of 1992, Pub, L. 102-550, Title X, sections 1031
and 1032, 106 Stat, 3672 (1992), required the Secretary of Labor to lssue an interim final lead standard,

EXTENSION OF COVERAGE.

Sometimes a statute may make some OSH Act provisions applicable to certain. entities that are not subject to
those provisions by the.terms of the OSH Act. For example, the Corigressional Accountabifity At of 1995, Pub. L.
104-1, 109 Stat. 3; (1995), extended certain OSH Act coverage, such.as the duty to-comply with Section S of the
OSH Adt, to the Legislative Brainch, Among other-provisions, tils fegislation authorizes the General Counsel of
the Office of Compliance within the Leglslative Branch to exercise the authority granted to the Secretary of Labor
in the OSH Act to inspect places of empioyment arid issue a citation or natice to carrect the violation found, This
statute does not make all the provisions of the OSH Act applicable to the Legisiative Branch, Another example is
the Medicare Prescription Drug, Improvement, and Modernization Act of 2003, Title IX, Section 947, Pub. L. 108-
173, 117 Stat. 2066 (2003), which requires public hospitals not othenwise subject to the OSH Act bo-comply with
OSHA's Bloodborne Pathogens standard, 29 CFR 1910,1030, This statute provides for the imposition and
collection of civil money penalties by the Department. of Health -and Hurman Services in'the event that a hospital
falls to-comply with OSHA's Bioodborne Pathogéns standard,

PROGRAM CHANGES ENACTED THROUGH APPROPRIATIONS LEGISLATION.

ometimes an appropriations statute may allow or restrict certain substantive actions by OSHA of the Secretary
of Labor. For example; sometimes an appropriations statute may restrict the use of money appropriated to run
the Occupational Safety and Health Adminlstration or the Department of Labor, One example of such a
restriction, that has been included In OSHA's appropriation for many years, limitsthe applicabifity of OSHA
requirements with respect to farming operations that employ ten or fewer workers and do not maintain a
temporary labor camp. Another example is 2 restriction that limits OSHA's authority to conduct certain
enforcement activity with respect to employers of ten or fewer employees.in low hazard industries. See
Consolidated Appropriations Act, 2004, Pub, L 108-199, Div, E ~ Labor, ‘Health and Human Services, and
Edugation, and Related Agencies Appropriations, 2004, Title I - Department-of Labor, 118 Stat. 3 (2004).
Sometimes an appropriations statute may. aflow OSHA to retain some money collected to use for ‘occupational
safety and health training or grants. For example, the Consolidated Appropriations Act, 2004, Div, E, Title I, ¢ited
above, allows OSHA to retain up to $750,000 of training institute course tuition fees per fiscal year for such uses,
For the statutory text of currently applicable appropriations provisions, consult the OSHA appropriations statute
for the fiscal year in question,
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BRewEaE State of West Virginia
VENDCR PREFERENCE CERTIFICATE

Certification and application® is hereby made for Preference in accordance with West Virginia Code, §5A-3-37. (Does not apply fo
construction contracts). West Virginia Code, §5A-3-37, provides armopportunity for qualifying vendors to request (at the time of bid)
preference for their residency status. Such preference is an evaluation method only and will be applied only to the cost bid in
accordance with the West Virginia Code. This certificate for application is to be used to request such preference. The Purchasing
Division will make the delermination of the Resident Viendor Preference, if applicable. ;

1. Application is made for 2.5% resident vendor preference for the reason checked:

Bidder is an individual resident vendor and has resided continuously in West Virginia for four (4) years immediately preced-

ing the date of this certification; or, .

_*  Bidderis a partnership, association or corporation resident vendor and has maintained its headquarters or principal place of
business continuously in West Virginia for four (4) years immediately preceding the date of this certification; or 80% of the

ownership interest of Bidder is held by another individual, parinefship, association or corporation resident vendor who has

maintained its headquarters or principal place of business continuously in West Virginia for four (4) years immediately

preceding the date of this certification; or,

Bidder is a nonresident vendor which has an affiliate or subsidiary which employs a minimum of one hundred state residents

and which has maintained its headquarters or principal place of business within West Virginia continuously for the four (4)

years immediately preceding the date of this certification; or,

2. Application is made for 2.5% resident vendor preference for the reason checked:
X Bidder is a resident vendor who.certifies that, during the life of the contract, on average at least 75% of the employees
working on the project being bid are residents of West Virginia who have resided in the state continuously forthe two years

immediately preceding submission of this bid; or,

Application is made for 2.5% resident vendor preference for the reason checked:

Bidder is a nonresident vendor employing a minimum of one hundred state residents or is a nonresident vendor with an

affiliate or subsidiary which maintains its headquarters or principal place of business within West Virginia employing a

minimum of one hundred state residents who certifies that, during the life of the contract, on average at least 75% of the
* employees or Bidder's affiliate’s or subsidiary’s employees are residents of West Virginia who have resided in the state

continuously forthe two years immediately preceding submission of this bid; or, :

Application is made for 5% resident vendor preference for the reason.checked: _
Bidder meets either the requirement of both subdivisions (1) and (2) or subdivision (1) and (3) as stated above; or,

Application is made for 3.5% resident vendor preference who is a veteran for the reason checked:
Bidder is an individual resident vendor whois a veteran of the United States armed forces, the reserves or the National Guard
and has resided in West Virginia continuously for the four years immediately preceding the date on which the bid is

submitted; or,

Application is made for 3.5% resident vendor preference who is a veteran for the reason checked:

Bidder is a resident vendor who is a veteran of the United States armed forces, the reserves or the National Guard, if, for
purposes of producing or distributing the commodities or completing the project which is the subject of the vendor's bid and
continuously over the entire term of the project, on average at least seventy-five percent of the vendor's employees are
residents of West Virginia who have resided in the state continuously for the two immediately preceding years.

Bidder understands if the Secretary of Revenue determines that a Bidder receiving preference has failed to continue to meel the
requirements for such preference, the Secretary may order the Director of Purchasing to: (a) reject the bid: or (b) assess a penally
against such Bidder in an amount not to exceed 5% of the bid amount and that such penalty will be paid to the contracting agency
or deducted from any unpaid balance on the contract or purchase order. )

By submission of this certificate, Bidder agrees to disclose any reasonably requested information to the Purchasing Division and
authorizes the Depariment of Revenue to disclose o the Director of Purchasing appropriate information verifying that Bidder has paid
the required business taxes, provided that such information does not contain the amounts of taxes paid nor any other information
deemed by the Tax Commissioner to be confidential.

Under penalty of law for false swearing (West Virginia Code, §61-5-3), Bidder hereby certifies that this certificate is true.
and accurate in all respects; and that if a contract is issued to Bidder and if anything contained within this certificate

changes during the term of the contract, Bidder will notify the Purghasing Division jn writing immediately.
West Virginia Tractor Company . M
Bidder: Signed: 3

1-7-201 ,
Date: s Title: Presi dgnt

LI
|

*Check any combination of preference consideration(s) indicated above, which you are entitled fo receive.
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STATE OF WEST VIRGINIA
Purchasing Division

PURCHASING AFFIDAVIT

MANDATE: Under W. Va. Code §5A-3-10a, no contract or renewal of any contract may be awarded by the state or any
of its political subdivisions to any vendor or prospective vendor when the vendor or prospective vendor or a related party
to the vendor or prospective vendor is a debtor and: (1) the debt owed is an amount greater than one thousand dollars in
the aggregate; or (2) the debtor is in employer defauit.

EXCEPTION: The prohibition listed above does not apply where a vendor has contested any tax administered pursuant to
chapter eleven of the W. Va. Code, workers' compensation premium, permit fee or environmental fee or assessment and
the matter has not become final or where the vendor has entered into a payment plan or agreement and the vendor is not
in default of any of the provisions of such plan or agreement.

DEFINITIONS:

“Debt” means any assessment, premium, penalty, fine, tax or other amount of money owed to the state or any of its
political subdivisions because of a judgment, fine, permit violation, license assessment, defaulted workers’
compensation premium, penalty or other assessment presently delinquent or due and required to be paid to, the state
or any of its political subdivisions, including any interest or additional penalties accrued thereon. :

“Employer default” means having an outstanding balance or liability to the old fund or to the uninsured employers*
fund or being in policy default, as defined in W. \ia. Code § 23-2¢-2, failure to maintain mandatory workers'
compensation coverage, or failure to fully meet its obligations as a workers' compensation self-insured employer. An
employer is not in employer default if it has entered into a repayment agreement with the insurance Commissioner
and remains in compliance with the obligations under the repayment agreement.

“Related party” means a party, whether an individual, corporation, partnership, association, limited liability company
or any other form or business association or other entity whatsoever, related to any vendor by blood, marriage,
ownership or contract through which the party has a relationship of ownership or other interest with the vendor so that
the party will actually or by effect receive or control a portion of the benefit, profit or other consideration from
performance of a vendor contract with the party receiving an amount that meets or exceed five percent of the total
contract amount.

. AFFIRMATION: By signing this form, the vendor's authorized signer affirms and acknowledges under penalty of
law for false swearing (W. Va. Code §61-5-3) that neither vendor nor any related party owe a debt as defined
above and that neither vendor nor any related party are in employer default as defined above, unless the debt or
employer default is permitted under the exception above.

WITNESS THE FOLLOWING SIGNATURE:
West Virginia Tractor Company

Vendor's Name:

Authorized Signature: i Date: 1-7-2014
State of West Virginia

County of __Kanawha , to-wit: _

Taken, subscribed, and swom to before me this /__dayof _January 2014
My Commission expires /q Vg st j2 .2022

AFFIX SEAL HERE NOTARY PUBLIC ﬁ;‘” 7 Zg, 6(4{9“ Ly

Purchasing Affidavit (Revised 07/01/201 2)

CFICIAL SEAL
NOTARY PUBLIC
STATE GF WEST VIRGINIA
Steven B. Basham
West Virginia Tractor Co.,
PO Box 473
Charleston, Wy 25322
My commission expires August 12, 2022

NOTE:
Vendor and Notary’s date must be the same. _
Notary required to AFFIX SEAL on Purchasing Affidavit.




