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I PROCEDURAL HISTORY AND NATURE OF RULING IN THE -,
| - CIRCUIT COURT

James Michael Wensell was charged in the Magiétrate Court of
Mondngalia Cﬁunty, West Virginia in this  case on or about November 22, 199-5 in éases
99-F-383 tlaroﬁgh 99—F~3 89, The complaints élleged that Mr Wensell had committed |
numerous sexual offenses against his two step’daughtérs. On Ndvembér‘ 28, 1995, Howard
.Higgins was appointed 1o represent Mr.WenSell. '

On January 4, 1996, Mr. Wehsell was Indicted on thirteen counts of sexual
felonies a'gainst his :stepdaughters He was charged with eight counts of first degree
sexual assault, three counts of first degree sexual abuse and two counts of sexual abuse
by a custodlan All the courits of the Inclmtment alleged the misconduct took place |

between 1992 and 1995,



¥
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- On July 16, 1996 a’trial began in this case. Judge Robert B, Stone présided. The
Trial was completed on July 19, 1996. The Jury’s verdict was *guilty” on all _thirte:én
counts, On July 29, 1996, unknéwn to the Defendant, Mr. Higgins filed for a new trial
Qnd for-judgment of acquittal. On October 24; 1996, the. Defendant terminated the
services of Howard Higgins and hired George Daugharty to represent him at tﬁé post-trial
mofions and sentenning, On October 30, 1996 the Defendant”s Motion for Judgme.nt.of
Acquntal was g:anted as to one of the thirteen counts, ‘At the sentencmg heanng Mr,
Wensell was sentenced to m;enty-one years to ﬁfty—fi\re years in the State Pemtennary
',Mr Wensell is still servmg that sentence in the Mount Olwe Correctmnal Complex
On March 31, 1997, defense counsel filed an appeal with the Supreme Court of
| Appeals of West Virginia. The appeal was denled ‘without prejudice, A Writ of Habeas

' Corpus was filed in the Monongaha Clrrsuxt Cour‘f on Dctcber 18 2001, An Ommbus _

Heanng was held on July 23, 2002 and August 23, 2002. On July 15, 2004, Judge Stone
Entered an Orde.r denying habeas corpus rehef
Subsaquently, Mark Pellegrin was appointed to represent M, Wensell. An Order

granting an extension of time for filing appeal was granted on October 21, 2004.

m '. STATEMENT OF FACTS

* James Michael Wensell’s ex wife Bobbie Wensell was married to Brian Ellifritz
in 1987_ Two children were born as a result of that marriage, namely, Tricia Ellifritz
(born March 8, 1987) and Amy Ellifritz (born May 16, 1988). The couple was divorced

in 1991 afier a very traumatic and abusive marriage. In féctj during the marriage, Brian
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and Bobbie 1ost: custody of the two troubled children for over six months due to alleged
abuse in the family home. |

Jéfnas Michael Wensell and Bobbie Wensell ﬁere married in 1991. One child
was born as a result of that marriage; namely, Iessicﬁ Wensell (born September 9 1992)
Bobble Wensell had obtained custody of Tricla and Arny Ellifritz after her divorce from.
Bnan Eillfritz, in 1991

The three ﬁhildreh moved into the home of Michael éﬁd Bobbie Wensell after
‘their marriage in 1991 and the family lived in Morgantown for the duration of their
marriage. At the tnal there was testimony that the marriage suffered through ups and |
ciowns -howe,ver the Petitioner was very close to his stepdaﬁghters _and for the most part
they haci a loving relationship. Although ﬁhe Petitioner and his wife disagreed on a
number of areas concerﬁing fhe mam'agé; including financial, moral and spiritual matters,
there were no cases of reported.-violence until approximately Auvgust. of 1994 when in the
heat of an emotlonal argument, MI Wemell assaulted his wife. As a result, Mr. Wensei]
was charged with misdemeanor assault, piead guilty and was ordered to undergo |
counseling with his wife. Michael and Bobbie Wensel] réceived counseling from Hiro
Kondo, a psychologist (Tﬁa;l Transéfipt,Pgs. 239-240). | Michael Wensell had no ﬁ;ﬁhéf/-‘
legal problen;s until 1996 when he was indicted on thirteen counts of sexual felonies |
against Tticia and Amy Ellifritz on January 4, 1996. ‘The ’fn’al was scheduled to begin on |
Tuesday, July 16, 1996. |

- Prior to the trial, appointed avtorney Howard Higgins filed a Motion for

Psychological and/or Physical Evaluation. On May 2, 1996, this motion was heard by the

Honorable Robert B, Stone. At the motion hearing the Court granted the Defense motion
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regardi;lg thg appointmén_t of a psychologist and a private investigator.. Further, the Court
allotted money to obtain such services and provided that if additional ﬁiﬁds were needed
that the Defendanf should return to Court. Accordingly, fhe Court stated, “1°1} brnbably |
give it to you. I need to kind of have some idea. s a l_ét of counts, It’s a méjor case, and
I grant you that right.” (See Motion Hearing Transcript from May. 2, 1996) | _
_Aithﬁugh Defense counsel stated that:-‘\ve believe that it’s CRUCIAL to our

dc_fénse, and that’s what we are asking for,” appointed counse! Ho@ﬂd Higgins did not
obtaiﬁ an expert witness, psychologist of investigator for the 'defense!

| As to the part of the defense motion that requested a physical exarn_inatién, the
Court deﬁied such examination, sfating according to the criteria in State v Delanéy, 417
S.E.2d 903 (1992), that among other factors, too much time had elapsed between the

original physical examination of the children by the State in this case. Appointed counsel

A -__Hjiggins explained, “Your Hﬁnor, 1f 1t will help time-wise, I will concede that T believe:ssaes s o0 oo

“that I am on shaky footing on thé physical examination req’uiremgnt and deal strictly with o

the psychological evaluatiqﬁ (T-."Pg. 24).. As counsel for Mr. Wensell was appointed in
this case on Ncﬁrember 28, _.1 995, aﬁpmxima’cely six months had elapsed between his
appointment and the defens_e _reﬁuest for examinations. Appointed counsel hﬁd ample -
time to have ;équestad and have héd phyéical examinations done on the -a-i.llegedvictirns.

| On Monday, July 8, 1996, eight days prior to tﬁal, Mr. Higgin’s motion, for a
continuance was heard before Todge Stone. At the hearing, appointed cnunéel cited
various other ebligations, including other Court deadlines, activitics as mental hygiene

commissioner, and prepaid vacation plans which interfered with his ability to adequately
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prepare for a defense in this matter, The hearing transcripts identify the following
reasons Defense Counsel thought 2 continuance should be granted:

“That case, as well as other obligations that I have, namely trying to meet the
deadlines that have been set forth by the Fourth Circuit Court of Appeals and their
briefing schedule. I have two briefs which are due in Federa) Court...two of which are
due in Federal Court; one which was due today, which I got out today 1o be filed, another
one which id due in the Fourth Circuit in the case, United States v Peterson on July 15,
That brief I do not have to complete, so that is another obligation, which I have. As
outlined in my motion, the Court knows I also was on call for the month of June as’
mental hygiene commissioner. That was a heavy month in terms of the number of cases
we did I think the court will recall we talked about that at the time about appointing a '
temporary commissioner due to the conflicting schedules of myself and Mr, Frere, that I
have averaged a case a day for 21 days in June, So there were a lot of obligations, which
caused me not have enough time, since I received the State’s response for Rill of
Particulars, having adequate time to prepare Mr. Wensell’s defense. I am here asking for.
a continuance because I don’t think that it’s fair to Mr, Wensell, due to his luck of the
draw In receiving somebody who has had those kinds of obligations fall upon them in

- such a short petiod of time. I know we all have obligations and we all have to try to keep
those balls juggled and the cases movirig as it is, but the Court needs to take into -
consideration, also that I am a sole practitioner . When I go on vacation, there’s nobody
else working the cases, Unfortunately, my vacation was prepaid and planned more than a
year in advance and its one of those situations where if I don’t go,  lose my money. It’s

-~ a situation-where I had to go. I.am here. asking the Court to consider, a postponement of
this case until later this term, and if that is not feasible on the Court’s docket, then a
continuance until the next term of court,” (See transcript from Habeas Hearing held on

- August 23, 2002, p.124-125) oo

The defense request for a continuancc -wés denied and eight days later, Mr,
Higgins represented Mr, Wensell at the trial, |
N Prior to the comrmencement of the trial in this case, the Proﬁecutor made a motion
out of thc_ presence of the jury to allow her to admit throu gh the complaining witnesses,
Bobbie Wensell, Amy Ellifritz and Tricia Elliftitz, other bad acts of Mr. Wensell under
WV Rules of Evidanf:e 404(b) and other relevant evidence féga.rding_ the Defendant’s

prior violent behavior. It was the State’s position that these acts were, although unrelated

to the sexual charges, part and parcel with those types of activities and offered them to
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show the “children were in a particular mind set” beéause of thé cnndﬁct of the |
Defendant toward them from time to time in the ar-ea of discipline and excessive
discipline to keep the allegations that they have made secret over the course of time, out
- of fear of retrzbutlon It was the Court’s rullng that according to the case of State v
 McGinnis, 455 S;E 2d 516, and WV Rules of Evidencé 403 and 404, prior bad acts must
be shown by a preponderance of the evidence that they ocourred. The Court found by a -
‘simple proffer’ thaé the eviden_ce \:;rnulél indicate that the acts did occur. Defense Counsel
a]theugh objecting to the Coui‘t’s final ruling; at no time filed a Motion in Limine o.r
requested a specific heanng to elicit ‘restxmony as 1o wh,ether there was ewdence that the
-acts had occurred Addltlonally, at no time did Defense Counsel argue case law, the
findings of the appropriate case law, and differences of facts at issue. (T Pgs 154- 175)

Addltionally, a member of the ; Jury panel Delbert G:lllesplc testlf' ed that his w1fe

| and her sister had been sexually abused by their father (T PgZ63) Howwcr “whien’ abked S

if thls would affect hIS decision to be a just and 1mpamal juror, Mr. Glilespie stated “no.”
Another mernber of the jury panel Steven Purlow testlﬁed that his sister had been
kidnapped and sexually assaulted at age ﬁﬁ:gen. Mr. Purlow testified that this would not
affect his ability to be a just and impartial juror (T Pg.129) At this point, Defénse Coul_lécl
did not raise & motion to havé these two potential jurors stricken for cause. More
importanﬂy, he did not us'e- any of his preanip‘tory strikes tb_ remove them fromvthe jury.
‘Both men ultimately sat on the final jury that determined the fate of J ames Michael

Wensell
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As the trial began on July 16, 1996, the prosecutor’s opening statement was filled
with improper argumentative language (T.Pgs. 188-205). At no time during this
statemenf, did Défen_se Counéel object to the nature and form .of thé.se stafame_nts.

Defense Counsel committed error Ey not objcci:ing o thé prosecutfion’s direct
examination (T.Pg 248), when the prosecutor glicited ﬁearsay frnm_Bobbie Wensell that
Kelly Elliot of the DHHR told Bobbie Wensell that both the ﬁhildren head disclosed
sexual ibusé 10 her. This was entered upon the record without objection from appointéd
counsel,

Bobbie Wensell testified that she obtained a Family Vlolem:a Order on October

| 11, 1995, on the basis of physlcal abHSe (T Pgs. 234, 235). Defense Counsel failed to
adequately cross-examine Bobbie_WenselI regarding prior acts of violence. For exam_ple,
_ Bnbﬁie Wensell had testified at the éarlier' hearing in Magistrate Court that the Defcnda.nt
,_A;____L-l_ljaé_i_-‘phly__agsaulted her in,.August of 1994. Her Prbtéctivc Order states he assaulted .hcr on "~
' October 1, 1995. There wére other_ins_ts;nces of circumstances and charges in Bobbie's -
testimdny that were ﬁcver revealed in cross-examination. Defense: Counsel failed 1o
produce aor haﬁe available, counseling records from Hire Kondo or reports {statements to
police and G'thﬁ}l" agencies) relating to Bobbie Wensell’s allegations and testimony. Mr.
Higginé failed to have available prior recofds regarding Mrs. Wensell’s
acknowledgement of her children being removed from her custody during her first
marriage. Appointed Counsel also failed 1o inquire appropriately on cross-examination
into Mrs, Wensell’s lack of specificity in hér reports of bruise marks and mysterious
behaviors on the part of her children, Amy and Tricia Ellifritz. Finally, it appears that

Defense Counsel had no information regarding the prior history of Mrs. Wensell’s male
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cousin who had lived with her and her éhiidren, regarding his pétential for chﬁd sexual
assault and abuse, - |
During the trial, State witness J udy Smith, Executwe Director of the Rape and
Domésnc Violence Center was called to tesnfy Defense Counsel pmperly objected 1o
Mrs, Smlth who was there to testify in place of Mr. Jeff Prichard, who had ariginally
taken the report in this case; however, Defense Counsel failed to abject to the mumerous
instanc_:es of hearsay contai ned in M. Smith’s testimor;y. Althnugh Ms. Smith admitted
that she was the ofﬁcial keeper of the records for the Rape and Domestm Violence
Center she was never qualified as such and no documents that - werc ever offered for |
adrmssmn for that purpose. Most importantly, Ms, Smith testified from doc:uments that
were nof presente'd to the Defense by way :of disbovery prior to trial. This issue was vital
_td Mr. Wensell’s case, however, M. Higgins never raised r.rhat_objection_‘ IDStead, Mr.
Higgins and Mr. Wensell; wgré*given;_time;psi;a_r,\ to ;.pmt;eeding with festimony to rev'iew '
| said documents, but this lack of disclosure was extrcmely harmful to Mr. Wenseﬁ $ case,
Ms. Smith testified without objectlon On numerous occasions to hearsay involving
Bobbie Wensell (T Pgs. 113, 321). Additionally, Ms, Smith testified as o hearsay
regarding the Child Protectiva_Sewiées quker about .sexual abuse”(;T_.Pg... 322). Said
instances of hearsay were never admitted as an exception to hearsay rule and clearly the
defense was at a severe disadvéntagé in not being able to ClOss-cxamine on tﬁese issues.
Tesﬁmony by State witness Kelly Elliott, Child{ Protective Service Worker with
the DHHR, likewise contained hearsay and double hearsay and was not objected to by
Defense Counsel. Ms. Elliott testified that she went to the children’s séhonl oﬁ Noverﬁber | ;

7, 1995 and elicited “discldsures” of sexual abuse from both Tricia and Amy Ellifritz (T.

1o
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Pg 338, et. Seq). Prior to that account, Ms. Elliot testified in détail regarding her
education (Ibachelor;é in. sociology and anthropology) and the substance of the referra)
through her ufﬁce and substance of her initial interview with Bobbie Wensell (T Pg.
347). Fun:har Ms: Elliot testified to m-depth analysis and interview reports mth the
Defendant § stepdaughters. Such testimony as to what the two children disclosed to Ms.
Elliott included hearsaé? and were neither objected to nor offered as ﬁn exception to the
hearsay rule (T.Pgs. 350-362). Rnther, these statements and others were offered distinctly
for thé truth of tﬁe matter asserted. In addition, Howard Higgins failed to oEject 1o
. conclusions andsummﬁtions made By' Ms. Elliot in areas that she was u_pqﬁaiiﬁed to
testify to as an expert. (Sleé T.Pg. 355, Wh.erc Ms_.Elliot stated that she cpuld tell ‘that the
child was having 3 hard 'timc and wasn’t really sure if it was oka& to talk or ndtj Cleﬁrly;
such testimony was inadmissible and appomted counsel should have objected. Further
“er -+ Ms, Elliot testified reparding prior bad acts allegedly occurring in 1991 and an nciderit-:
regardmg Jessica Wensell’s broken. foot without defense counsel’s objectlon_ (T.Pgs 359-
360, 367). Fina_lly, counsel faiiea to make a Motion in Limine or obje'ct to references that
the children were referred for fnllow—up therapy as it was prejudicial and based upon
hearsay from thénpsychol_ogists {T.Pg, 353). In Defense Counsel’s cross-examination of
Ms. Elliot, counsel opened the door on numerous occasions for Ms. Elliot to tesnfy to
prior instances of bad acts of conduct and a.llnwed the witness to expound upon simple
yes or no qllEStiDI'lS. Finally, Defense Counsel failed to cross-examine Ms; Elliot '
' rega.fding her report, specifically where the children reported being abused by Mr.
- Wensell’s brother Jason and regarding instances of contradictions iﬁ evidence and

testimony (for example testimony that Mr. Wensell would always remove his own pants

g
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and would pull Tricia’s panfs down) Further, Ms. Elliot referred both children to separate
psychologists. Ms Elliot contended that the psychelogists did not take any information

 from her until aﬁer a eouple of interviews so that the psychologist would not be biased
nor would they know any inforﬁation about why the children were tﬁere. Asis evideneed
by transcripts and references to the psycho}.ogxst 8 testlmony sueh testunony 18 untrue and
should have been made note of on cross-examination, along with numerous other
inconsistencies that evere never raised by Defense Counsel.

The State called Dr Rosas, a pediatrieian who testified as an expert. (Priof to the
tnal Ms. Elliot notified Detective Bonnett of the Monongaha Sheriff's Dept. and they
JDlnle demded to set up physneal examinations and psychological exammatmns (T.Pg
357) Physmal exarnmatmns were conducted on November 10, 1995 (T.Pgs. 357, 358).
Although Dr, Rosas testlfied as an expert in this matter, the prosecution never spec:lﬂed

s astowhatagea,of e);pemee_ Dr: Rosas was requast_mg her admission as an expert,
Unfortunately, at this point, defense counsel not only elected not to voir di_re the
‘cre'dentials of Dr. Rosas but made a damaging statement in front of the Jury by stating “I
am very familiar with her and I believe that she is qualiﬁed” (T pg. 376) ! VAdditienally,
Defense Counsel failed to object to numerous statements containing hearbay from Dr.
Rosas. Dr. Rosas tesufied regardmg double hearsay of information taken by her
secretary from Kelly Elliott suggesting abuse (T Pgs. 377-378). Further, there were
numerous other hearsay stat.ements to which defense counsel did not object including
allegations against Jason Wensell, all of which went to the truth of the matter asserted in |
this particular case: Other instances of hearsay that were not objected to included

information and testimony that came into evidence through Dr. Rosas regarding

/3
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statements -made by Bnbbié Wensell and Kelly Elliott (T, Pg. 381). These statements
went directlj to the truth of the matter asserted regarding instances of physiéal and sexual
abuse, There wore also instances of lead’ing Questions regarding the expectations.of
Brﬁising, stretching without tearing and suggestive vs. specific findings that may or may
not be consistent wn‘.h these allegations, (T. Pgs 381 394, 395). Dr. Rosas found, after a
- complete physmal examination of all three children that Amy had a zipper or adhesmm
: type condition upon gemtal examination known as labial adhesions commonly found in’
young gujlb under five years of age, but not girls of Amy’s age. She indicated that such
finding can be normal, but that in this instance where sexual abuse of assault was
' reported, it could be consistent wzth the reporting as well (T Pgs. 38320384). With respcct :
to Tncm, she reported a large tear at the most lower part of her hymen tissue, a Lt about 8% |
o’clock. (T Pg. 385). She testified the tear indicated a pernetration injury of th: hymen,
- not from an accident, but penetration diré:étlﬁr by someghi-n-g.....gttgmpﬁfngwté”p'assr-'thef'hymen‘- RESIRL R
opening and that you couldn’t say what the object was bﬁt that it was something large
enough that it would not be accommodated by the girl’s hymen, She further stated that
Amy’s condition wa:; cousist.ent with “sexual assavlt’ and Tricia’s condition was "specific
far penetratuon mjury’ and Qhe explained the difference (T.Pgs. 392-394), Dunng her
testimony, Dr, Rosas expressed ah opinion regardmg psychological reasons for a child
reporting or failing to report instances of abuse, however, Defense Counsel failed to
object even though this witness was not ‘qua]iﬁed in'this field of expertise ( T, Pg. 395).
In addition, with rega:d to Dr. Rosas testimony, it is impottant to note that the rnedlcal | \
records mdlcate that all physmal exams were performed by Dr. Rosas’s assistant Dr,

Tran, and as such, certamly Defense Counsel should have availed himself of the ability 10 _ | .

/2



‘and that the findings were normal and again “does not” refute the possibility of sexual
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cross-examine the credentials and findings of Dr, Tran, individually. Finally, appointed
counsel failed to object and strike Dr. Rosas’ testimony as it was not cited in the form of
an opinion. Moreover, it was not cited in the form of an opinion to a reasonable degree of

medical certainty and/or probability. To say the least, Dr. Rosas’ testimony necessitated

- a carefu] cross-examination; however, inconceivably, defense counsel, regarding his

- cross-examination, stated, “Your Honor, we have no questions for the witness.” (T. Pz

404) ! Consequently, defense counsel did not cross-examine Dr. Rosas rega.rding the

medical reports which provided that: A.lthough Tr1c1a had had bleedmg n the pabt, at the

~ time of the exammat:on she was negative for bleeding and bruising and scars and that she
'Wwas active, cooperative and in no distress at the time of her examination; Amy’s medical

- report revealed the possibility of sexual abuse and that in ef‘fect labial adhesions ére

common findings in noh-abused children. Add1t1onally defense counsel failed to cross-

sxamine Dr. Rosas regarding the medical examination report of Jessica Wensell that was

_.in fact, negative for any sort of vaginal discharge or bleeding, scars, redness, or bruising,

abuse. Finally, defense counsel failed to elicit from Dr. Rosas her explanation of how the
vaginsl area is much liké the mouth in that it heals quickly. This .beipg the case, it would
have been imperative to solicit from Dr, Rosas“ hér opinion as to how these conditions
existed in these children months after their exposure to the Defendant was alleviated.
(See Duhovﬁtz Affidavit in court file)

Tamar Hoier (a psychologist to whom Amy Elliﬁ'itz had been referred by Ms,
Elliott) testificd for the State, Dr. Hoier saw Amy on Novemhgr 14, 1995, and Nove_:_rhber

135, 1995, Dr. Hoier testified to numerous disclosures and discussed drawings she had the

4
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“child make, as well as numerous indicators of sexual abuse, Defense Counsel did not
questlon Dr. Hoier’s protocol or her qualifications, The entire cross-examination of. Dr
Hojer by defense counSel ‘was contained in five pages, while her direct testlmnny was
approximately 28 pages. (T, Pgs. 566-594). When the prosecution requested the Court
accept Dr. Hoier as an expert in psychology, defense eounsel again, had no voir dire and
did not challenge the qualifications of Dr. Hoier. When asked whether or not Amy :
Ellifritz is a sexueliy.abused child, defense counsel failed to object although such
questioning was 1) Iéadir_lg and 2) the ultimate ques_tien to be determined by the trier of
fact (T. Pg. 587) -- in this case, the jury. Additidna]ly, defense eounsel failed to object fo.

numerous questions regardmg information obtained through hearsay from parents

teachers and social worker, Kelly Eliiott (T. Pgs 581-586). Although the children, Tricia

and Amy Ellifritz, were referred to group therapy that was conducted by Dr Hmer $
assoeiate testlmony regerdmg such information and the results of said” thera.py were -
prejudicial and not objected 1o by defense counsel (T; Pg.589). Additionally, defense |

* counsel faileci to objecr to leadiﬁg questions by the prosecution as to how abused children

feel about their perpetrator and why there may be non-disclosure by children as to

occurrences of these events (T Pgs. 590 593). Most Jmportantly, however it appears that -

the ccnvarsatmns between Dr. Hoier and Amy Ellifritz were privileged conversations
between pbychulogtst/eounbelor/cllent and at no time was any evidence displayed for
which the child’s privilege could or should have been properly waived, Finally, defense
counsel failed to objeee to the ov::ra]i hearsay of the testirnbny of Dr, Hoier with regard to
her interviews with Amy Ellifritz, Amy was present to testify in court, and her |

conversations with Dr, Hoier did not fall within any exception of the hearsay rule. It may

-3
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have been proper for Dr. Hoier to give conclusions on what her conversations revealed
but in fact she should not have been allowed to testify as to the direct conversation and
hearsay of Amy.EHifritz. Finally, as previously noted, defense counsel failed to cross-
examine Dr. Hoier to any significant extent so as to be able to tiuestion her aBout her
reporf, especially areas which did not indicate acute symptoms of dramatic experience
and details regarding sketches or drawings. Furthermore, Dr. Hoier did not render her
opinions to a.reas_opable aegree of medical ce_rtairitf or probability.

William i«“remoﬁwj (a psyﬁholog’ist t§ whom Tricia Ellifritz had been referred by.
Ms. Elliot) testified for the State. Dr. Fremouw .saw Tric;_ia. on Novem];:er 22,1995, -
November 28, 1995 and November 30, 1995, Although the ‘prosecﬁtiﬁg. attorney asked
that Dr. Fremouw be qualified as an expert in psychology, she did not limit kis degree of
exp_e:tisé to that of .child. psychqlbgy or child aﬁuée. HOWEVer, Ho .objection waslma'.c'l_c by.
the _?c_l:af@nse;, counsel, Additionally, defeﬁse counsel agaiﬁ's'_tat_ed in front of—the- jurxthaf B e e e
Was 'Qell acquainted with Dr. Fremouw. This statement could only iﬁure to the detriment
of the Defendant. Dr. Fremouw’s testimony was replete with hearsay from what he had i
learned from Kelly Elliot and checklists from Tricia’s mother and social worker, All of
this infprmétion was testiffed to without an objection from Mr. Higgiﬂs. Additionally
defense éounsel did not object to Dr, Fremouw testif&ing as to what exactly Tricia had
told him. This again is hearsay and as Tricia was available to testify on hér own behalf,
such testimony without objection was improper (T.Pgs. 673-677). Dr. Fremouw was
allowed to testify tc-a issues regarding delays of children repc':rtiﬁg instances of abuse and
defensé counsel again, did not object slthough these éuestions were put to Dr, Fremouw !

in a general sense and his opinion was not specific. Dr. Fremouw opined, again, without T+
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defense counsel’s objection that Tricia wés‘ sexually abused. As this was the ultimate |
question for the jury, allowing such opinion was xmproper Acldmonal]y, as defense |
counsel did not object, Dr. Fremouw was able to give his opinion without rendering said
opinion o a reasonable degree of medmal certainty or probabﬂlt;;r. Defense couns_cl’s
di;ect examination was irrelevant and had no direction toward the witness’s qua,liﬁcaﬁoﬁs
or opinions. On redirect, the prosecuting attorney .was able to ask several léading
qu'estion.s without obj ectién as 1o Tricia’s response regardi,ng questions about Jasan
Wensell’s allf:ged sexual assaults on her and concepts of good and bad touching (T Pg.
697) Fmally, defena.e counsel failed to cross-examine Dr. Fremouw regarding hu-. report
and mconststencies between Trlcm s statements that her sleep is good and that she has no
nightmares or dlsturhances and has a good a.ppeute compared to her mothf:r s testlmony
that she has bchavmral problems. Dr. Fremouw testlﬁed that he had received written
-:,-records and:studied them. before talking to the child (T. Pg::675). Further Dr, Fremouw
testified that he interviewed Mrs, Wendell and asked her and Kelly Elhot to complete a
checkhst It seems certain then, that the written records received were those of Kelly
EHiot which contradicts Ms, Elliot™s test;rnony that the psychologist would see the child
cold so as not to be biased. This contradiction was not discussed inlclrbss-cxaminatian_.
Dr. Fremouw did intelligence testing and had_the child dé drawings after diécussing good
touches and bad touches and testified “My opinion is that she is a sexually abused ch1ld
unfortunately,” (T Pg 686) None of Dr, Fremouw’s opinions were to the requisite |
degree of certainty, as mentioned aboVe. Dr. Fremouw refcrre_d this child to Dr, Hoierf’é
group for treatrhent. Defense counsel’s cross—exarﬁination was approximately four and

one half pages in the transcripts (T. Pg.s. 693-698) (See Clayman affidavit)
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Perhaps the most important Wimcssés for the State, were Tricia Ellifritz and Amy
-Elllfrltz The prosecutlon 1n1t1ally elicited, through Tricia’s testlmony, acts of punishment
that the Defendant had allegcdly perpetrated upon Tricia, Defense counsel did not object
to this even though it was highly prejudicial and irrelevant as to.the .se’x acts in this
particular case (T. Pg. 457). On numerous occasions throughout the testimcmy, the-
proseéution presented leading questions to this uﬁtness rega.rding sex acts and bruises to
-which Defense Counsel did not object In fact, the pmsccutmn s questmns became so
leadmg and so frequent that Judge Stone stated at one point “T"m going to sustain the
objection that would be made to leading” (T Pg. 476) ! The pmsecutlon also was |
allowed to elicit evidence of group counsclmg, suggestmg opinions of others that this
child had been sexual]y abused and even was allowed to elicit from this wnness that she

: v;zas “sexually-abused.” . These forms of testlkmony were not ob}ected to by dafense
. counsel, especmi]y in the areas that were uItlmate questions.of fact tobe determined by
| the jury (T. Pgs. 466-67, 483) Defense Counsel’s cross~exa,mination of Tricia Elifritz
was lacking, at best, as he did not mqun-e deeply as to her knowleclge and understandmg '
of sexual acts and language, thereto. Defense Counsel failed to cross-examine Tnma as
1o the circumsta.pces surrounding her being struck or _disciplined by the Defendant. -
' Additiohaliy_; Defense Counsel fail'ed to adequately cross-examine Tricia as to he-r agé
'~ and the time period of the alleged offenses ;ar her contradictions thereto. Fina]_ly, and
‘most importantly, Defense Counsel failed to adequately cross-examine Triéi; about the
inconsi_stencies in her testimony fegarding allcged sexual abuse by the Defendant’s

brother, Jason. In fact, such inconsistencies were so prevalent during direct examination

¢
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that the Court eailed the parties to the bench for an explanation, A]t.hough.this conference
1s not in the transeript, it is in the Defendant s affidavit,

In regard to the testimony of Amy Ellifritz, the prosecution elicited testimony
from her by numerous leading questions regarding private pa.rts, sexual terms, and sexus)
acts, and how they felt to her (T.Pgs. 522- 530) In thls instance again, Defense Coungel
failed to objeet to ultimate jury queatmns regarding statements by this witness that the
Defendant was the “one that abused me” ('1‘ Pgs. 513). Defense Counsel also failed 1o

: object dunng Amy Elllfmz tesumony ta the pro‘%ecutlon s deliberate bloeklng of the view

: between Amy Elllfntz and the Defendan’r 1n the courtroom. Thls was highly prejudlczai
and 1ntended to inflame the j jury. Phrthermore Defenae Counsel failed to object to
questions regerdmg counseling and group sessions that were lughly prejudicial and

1rrelevant (T Pgs 517, 530), More importantly, on cross-exammatlon, defense counsel

. glicited testimony fmm_--Amy Elifritz ebout events that she had forgotten regarding'
‘conversations with the social worker, Kelly E]liett_ Additienally, Defense Counsei ‘
brought up instances on cross—eﬁaminatien of elleged physical abuse and instances of
group therapy. | |

An important fact regarding Mr. ﬁiggins-prepmetien for trial was tlie fact that
despite mumerous requests, Defense Counsel never made errangenients- or efforts to
interview these witnesses prior to trial. Defense Counsel also failed to adequately cross-
examine Amy as to the time of day or night that the alleged abuse eccurred as the i
Defendant always worked during the day.

M. Higgins called only four witnesses other than the Defendant Thoae were

Nancy Sanders (T.Pg. 607), Amy Rogers (T Pg.627), Pastor Bennie Moran (T Pg. 637),

9
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‘and Pastor Mark ‘Ruley tT.Pgs_ 645-658), Non.e of these witnesses presented a defense,
an a..libi, or were asked to attest to the Defendant‘s"_éharacter,
B During closing argumeﬁtsb the prosecutor referred to staternents made by. Tricia
- and Amy Ellifritz to théir counselors without préper foundation. (T.Pgs, 771, 772). Thé
Prosecution inflamed the jury by making references that Amy Ellifritz “could hardly bare
the Defendant to be looking at her from across the room and couldn’t bare it.” This
clezjrly was the prosecutor’s own subjective interplfetatidn though it was not objected to
by Mr. Higgins. o | |
Mr. Wensell was convicted of all thirteeﬁ counfs on Friday, July 19, 1996. (One

count was later overturned by Judge Stone)

., | ASSIGNMENTS OF ERROR

A Appginted Tﬁélﬂ(f{-):uﬁsélr waslneffectwe He failed to properly invesﬁgate ‘

- the case, failed to retain an investigator, failed to Tetain en expert to help him
- cross-examine State experts, failed to meet with his client and help prepare his
client for trial, failed to object 1o numerous instances of hearsay and improper
statements by the prosecutor. '

B. Tral Tudge Erred in Admitting Evidence of Other Wrongs Allggedly
Committed By Tames Michael Wenseli, _

v, ARGUMENT AND DISCUSSION OF LAW
A. ' Appointed Tral Counsel Was Ineffective : He fajled to properly
investigate the case, failed to retain an investigator, failed to retain an expert to
help him cross-examine State experts, failed to meet with his client and help
prepare his client for trial, failed to object to numerous instances of hearsay and
improper statements by the prosecutor, :

The United States Constitution goarantees that every Defendant has the

right to effective assistance during a trial and during those critical stages leading

o
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 upto atral In West Virginia, claims of ineﬁ'ective assistance 6f counsel are to
be g.overned by thé two pronged test established by the United States Supreme
Court in Strickland v. Washington, 466 US 668, 104 §.Ct, 2052 (1984). First, the
accused must de:nonstrate'ﬁx:.)re likely than not tﬁat counsel’s performance was |
deficient under an objective standard of reasonableness and, second, that there -
was a re'asonable prbbability that, but fo% counsel’s deficient conduct, the result of
the proceadlng may have been different, State v Mlllar 459 S.E.2d 114 (1995)
(See afTidavit of Independent counsel) The revwwmg court must avmd engaging
in s_econd guessing or “Monday Muming Quanerbacking” with respect to Trigl
Counsel’s sfratcgic decisions; rather, the court must apply an objective standard fo
.détermine whether, in light of all the circumstances the identified E-tcts or
admissions of Trial Counsel waré outsidé the range of professionally competent
- -assistance. State v Miller, 459 S E2d 114 (1995); State ex rel_Bess v Leggrsky
195 W, Va. 435 ; 465 S.E.2d 895 (1995)
Howard Higgins was appo:nted to,represént' Mr. Wenseil in November of
1995, (See Habeas case 01-C-511 franscript from hearing held on August 23,
2Q02, p.84) At that fime Mr. Higgins had only tried “two or three” serious felony
sexual assault cases in I;Ais gare‘ér. (See August 23, 2002 Habeas hearing
Transcript, p.118). A@uingly, in preparation for the felony sexual assault case
against Michael W ensell, aﬁpointed aftorney Howard Higgins met with Mr,
Wensell a total of only TWO times! (S;e Habeas hearing tfanscribt, p.130.“Q:
| Prior to the trial yoﬁ met with him twice? A: That’s :what 1t appears like on my

- sheet, that’s correct. Q: So you basically met with him two days afier he was

Al



84-B3-'@#5 11:@7 FROM- T-0B8 PE23

arrgigned and you didn’t meet with him again until one week prior to the
- beginning of the trial and that was afier a motion to continue .was denied, is that
cmfect?' A’ That’s what it looks like.”) |

Priof to the trial appointed counsel received received medical treatment
repbrts on the alleged victims in this case, However, Mr. Higgins at ﬁo time
aﬁempted to find or receive any prior medical records to see if the children’s
.‘symptoms’ existed prior to the a,I]-eged incident dates, (See Habeas transcript
p.13 5-136. “Q: After you got the medical réports on these two young ladies did
© o you attempt to find or e11c1t their prior deICal records to see if these symptomb

existed prior to thesa dates? A: Not that I recall. Q: Would that not have been

o very important in thxs pamcular case? A: It could have been.™)

In the case at hand Tnal Counsel did not prnduce a psychologtcal or

: »-r:—iphysmal examination of the VlctlmS nor did he pursue or receive permISSIOIl to

interview the v1ct1ms prlor to trial, Moreover and critically, Trial Counsel did not
' 'procure the assistance of a private investigator to help investigate l.eads in the
Defendant’s case. (See Habe&s Transcnpt p 130-131) Additionally Trial Counsel
d1d not retam an expert on child psychology Or an expert on sexual abuse of
- children, Such experts quld have helped Trial Counsel evaluate the various
experts for the State. Additionally, such retained experts -Were ﬁecessary to help
counsel in preparation fdr the evaluation and cfoss-exa.mination of the children
involved in the case,

Judge Stone addressed this issue in his Order deﬁying habeas reiief to the

defendant:

F-g16
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At the omnibus hearing the petitioner’s expert, Mr. Mills testified that the
retention of both an investigator and a psychological expert is paramount to
building a defense in a criminal case such as the underlying case at bar, He opined
that the petitioner’s trial counsel fell below professional standards in not retaining
these individuals to assist in building a defense for Wensell, '

Regarding the psychological expert, Mr. Mills testified that he did not
believe a proper cross-examination of the State’s psychological expert could be
performed in a sexual abuse case without the retention of a psychological expert
to assist the counsel for the defendant in understanding the psychological issues in
play. : :
At the omnibus hearing, petitioner’s trial counsel did not affirmatively say
- why he decided not to abtain a psychological expert. He did have some vague
recollection of consulting with a medical doctor regarding some of the physical
findings made by the State’s medical expert, Dr. Rosas. However, M, Higgins
never set forth any reasons during his testimony why he did not hire & '
psychological expert. (Sec Order Denying Habeas Relief, p.15)

Judge Stone also noted that Trial Counsel’s explanation of why he did not
 hire a private investigator was unconvincing:

Regarding the hiring of an investigator, Mr, Higgins did expound a bit -
during the ommibus hearing as to why he did not retain an investigator to help
prepare a defense. Mr. Higgins noted that initially, he thought it would be good to
have an investigator to follow up on leads in the case given tohimbythe oo
petitioner and his mother, Naney Sanders, regarding possible motives for the
petitioner’s ex-wife, and the victim’s mother, Bobbie Wensell, to make up and
influence the victim’s making up and reporting these allegations against the
petitioner, as well as leads regarding possible other perpetrators of the sexual
assault. However, Mr. Higgins said after making a few phone calls and other
contacts with people who might have information, he determined that any helpful
information was not first hand, but rather hearsay, and therefore would not be i
useful at trial. Conseguently, based on his preliminary contacts with possible o :
helpful witnesses to the petitioner’s case, Higgins decided engaging the services
of an investigator would not be fruitfial. -
- Having reviewed this issue, this Court is of the opinion that the
petitioner’s counsel did fall below professional standards in not retaining an
investigator and a psychological expert to assist with preparing the petitioner’s
case. This is because in light of the defendant/petitioner’s defense that the
viciim’s were making up these allegations against him at the behest of their
mother, having both an investigator and a psychological expert could have led to
helpful information. Having an investigator available to him would have assisted
attorney Higgins to more closely follow up on some of these “loose” leads that the
petitioner and his mother gave to him. In fact, in this Court’s opinion, the reasons
stated by Mr. Higgins as to why he ultimately believed there was no need to retain
an investigator are actually reasons why Mr. Higgins should have retained an
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investigator. The fact that Mr. Higgins’ cursory investigation of contacting a few
people lead only to hearsay testimony shows that an investigator might have been
able to help ‘track down’ any people that did have first hand knowledge of
exculpatory evidence. (See Order Denying Habeas Relief, p.16)

Judge Stone added that hiring a “psychological expert would have assisted
attorney Higgins in more eﬁ"ectiVely cross-examining the victims in the
underlying criminal case, as well as cross-examining the psychological experts of
the State, who interviewed the two victims. Moreover, it is possible that the
petitioner might have even had a psychological expert testify on his own
behalf...this Court believes that failing to retain a psychological expert, after
obtaining court antherization to do 50, fell below professiohal Sta.nda.rds."’ (See

Order Deny_ing Habeas Relief, p.16-17 ) Strangely, after stating that a

‘psychological expert WOULD have assisted attorney Higgins in “more

- effectively _eross—exaﬁ'lining the victims” at trial “as well as cross-examining the
_;,'pé)j'/-c':'l.lélogical expérts of the State,” Judge Stone ruled that at Mr. Wensell’s

. habeas heating it could not be demonstrated that Higgins failure to retein expert

help had prejudiced Mr. Wensell to “any substantial effect.”

Appellant strongly disagrees with Judge Sfonc‘s ultimﬁte conclusion and
agrees with fudge Stone’s statemnent that Howard Higgins failure in retaining
expert help did fall below professional standards and Appellant also agrees with
Tudge Stqﬁe’s assessment that a psychologicai expert would bave assisted

atforney Higgins in cross-examining the victims and the State witnesses,

- Appellant also contends that in this particilar case, given Mr. Higgins weak cross-

examination of the victims and State witnesses, it is obvious that Mr. Higgins

failure to seek expertise, DID strongly é,nd unfairly prejudice Mr. Wensell and did

A+
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have a substa,ntialfcffec.t on the outcome of the trial. The State’s entife case
centered on the complaining witnesses testimonj as well as the State’s expert
witnesses. The fact that Mr. Higgins ‘would® have been‘assist-ed in his cross-
examinatipn.of the State’s key witnesses in this case .means that Higgins failure

7 did indegd have a sﬁbstam:iai effect on the outcome of the trial  That is the only __
reasoriab]e. and fair conclusion. - | |

| Of course it is not true that é psycholagical expert must be retained in

~ every case involving sexual assault allegations, but in this particular éase, given

 the totality okfrthe ciréumstances ﬁnd tﬁe poor quality of Ivﬁ' Higgins Cross- |
examination of the S.tate Witnc'ssés, Mr. Higgiﬁs failure to seek an available court-
approved psychdlogiéal expert for his client, as well as Mr, Higgins failure to

_ retain a pﬁ_vate iﬁvéstigatof to follow up léads in the ca,sé, combined with the faﬁt
that Mr. Higgins (mly_fnet. .v_v.ith.hi's-cliéht'TWICE-before the felony trial,
amonnted to ineffective éssisiance Vorf c-;-;ou‘ﬁsélu. R -

Mgreovef, trial Counsel also failed to iﬁfewiaw potential witnesses
iﬁvolvad (éee affidavits of lay witnessés and experts in court file).

At the pretrial motion hearing of February 5, 1996, Trial Counsel
addressed the court regarding the Défendant”s rmotion for psychological and/or
physical evaluation:

“We are simply asking.for an opportunity to help de_vel_op a defense in this
case, to have our experts speak with the children, give us some indication of their

professional eveluation of the children, their credibility, the manner in which it
was disclosed.” - :
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Although this request for a psychological exarnir_mtion was granted, Trial

- Counsel did not follow up. Additionally, Defense Counsel’s delays in asking for

an independent medical examination resulted in this request being demed

Addmonaliy, trial Counsel falled to obJect to the admission of numerous
instances of hearsay evidence, irrelevant evidence, opinion evidencé,_
argumentative evidence, and evidence that v;fas not provided by the proéecution
pursuant to discovery pric,;tr' io tﬁai. (See Trialr Transcript Direct Examinations of
Kelly El]iot pps. 338-363 and Angela Rosas Pps. 370-403)

Thmughout the trial, Defense Counsei failed to obj ject to hearsay ewdenc.e

: ehcxted from ‘rhe alleged victim’s doc‘rors caseworkers and psychologlsts

regarding the complammg witnesses statements. Additionally, Defense Counsel

failed to object to statements by the victim’s mother regarding statements from

her children. Moreover, Defense Counsel failed to adequately cross-exainine-and- - . o0 i

attack the credibility and inconsistencies of the alleged victims themselves. (See

Trial Transcript, pps. 484-503, pps. 534-541) Defense Counsel failed to move to

strike their testimony as being incompetent, irrelevant, and inconsistent.

Additionally, numerous instances of irrelevant evidence pertainifig to pﬁor bad
acts and counselmg w:ere admitted into evidence w1thout objection. Fmally,
Defense Counsel failed to ob]ect 1o the prosecytion’s experts rendering opmmns
that were not based upon a reasonable degree of medical probability or certainty
end did not object to opinions given by experts that were not qualiﬂed to give in

that they went beyond the witness’s area of expertise,

28
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Defense Counsel failed to properly investigate the Defendant’s case and provide a

defense thereto. As stated at the Mations Hearing, on May 2, 1996 the Court granted the

Defendant™s Motion in regard to appointing a psychologist and private investigator,

. thereto. However, Mr. Higgins did not follow up on this critical opportunity and failed to

-adecquately provide a defense, thereto.

After the trial, the Defendant fired his appointed counsel and retained new

‘counsel, The new defense counsel filed 2 motion 1o expound upon a motion for a new

trial, Attached to that Motion are numerous documentations and requests from the

Defendant and his family regarding ideas and suggeétions for Defense Counsel to

- investigate the case. These include but are not limited to, speaking with other experts in

psychiatry and pediatrics, intefviewing potential witnesses, and procuring a polygraph

test. Defense counsel was totally unprepared to present a defense in this.case as he had -

- not dbnc .ag;adgq_gatg_invge;gigg;jﬁp,ofjt in the pretrial stages. -

Moreover, Defense Counsel failed to properly voir d1re the jury panel and strike
potential jurors who had farmly membcrs as victims of similar offenses. (See Trial
Transcript p,63 and pe. 129_),A member of the jury panel, Delbert Gillespie festiﬁed that
his wife and her sister had been abused by their father. Another member of the j Juxy
p&m:] Steven Purlow lestified his sister had been kidnapped and sexually assaulted at age

fifteen. Mr. Higgins did not raise a motion to strike the two jurors for cause and did not

use his peremptory strikes to remove the two men from sitting on the Jury. Both men

ultimately sat on the Jury.

Additionally, the Defense Counsel failed to properly voir dire and cross-examine

- the Prosecution’s experts. The entirc transcript with respect to Defense Counsel’s cross-

.7
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examination of the State’s experts Yotals twenty-four pages. No voir dire was done as to
the protocol or the qualifications of any of the éxpei‘ts, ( See Trial Trénscript pps. 370-
376) and, even. more egregious, no expert testified with réspect to any given opinion

| giventoa féééonable- degi'ee- of medical probability or certainty within their field of
cxpertise. Defense Counsel failed to follow up on th;: Motion for Bill of Particulars after
it was granted. Defense Counéel failed to object to the pfoccdure that the Court followed |
for allowing evidence under WV Rules of Evidence 404(b), regarding prior bad acts of
the De;féndant. ‘Defense Counsel should hs;we requested an in-camera hearing as to

' whéther these facts wére true and actuélly happened and should_ have objécted to the'.’fof_m. '
- of the jury instrﬁction to that effect as it was not in cénfdrmity with case lav;r énd WﬁS' :
prejudlmal and harmful and that the Court’s only instruction to the jury was lmproper

Defense Counsel admitted at the pretnal hearing of Tuly 8, 1996 that he was - .
totally unprepared for tnal: “[ am here askmg for a contmuance- becayse Fdon’tthinkits-: - .
fair to.Mr. Wensell, due td his lack of the draw in reéeiving .somebody whol-l.m.s those
kinds of ébliga.tioﬁs fall. upon him in such a short period of time.” (TPg 5)

Appellant strongly contends that given the all the aforementioned facts, appointed
counse! Howard nggms rendered. Ineffective Ass1stance in this case, nggm s
perfo;mance was deficient under an objective standard of reasonableness and, thereisa
reasonab]e probability that, but for counsel’s deficient cnnduct, the result of the
proceé'ding may have been different. Tna nutshell, Michael Wensell did not receive a fair

trial because Howard Higgins was not prepared 1o defend Mr, Wensell.

B, Tnal .ngge Erred in Admitting Ewderwe of Other Wrongs Allegcdly
Committed By James Michael Wensell.
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As a rule, evidence of Crimes, Wrongs, or‘ba_d acts allegedly committed by
the accused, not émbodied m indicted charges is inadmissible, WV Rule of
Evidence 404(b), however, would allow evidence of other ‘wrong-doingé. not
charged to be admitted into evidence when it is offered for a purpose qtiler than
showing the I)efendant"a; character, criminal disposition or propcnéify .to' commit
the crime, It may be admissible a.ﬁer certain procedural safegﬁards are fnetr for
reasons of showing motive, common schemer and design, lack of mistaice or

* lustful disposition towards children when relevant to the pnmary charges, State v

" Edward Charles L 183 W.Va, 641, 398 S.B.2d 123 (1990) Itis ciear under West

7V1rg1ma law that the. enumerated reasons contzu_ned in 404(b) arp nat exhaustive
of the purﬁoses or uses for wﬁich the State may use evidence of other

| wrongdomgs

- Bccause of the h1gh degree of potentlal for prejudice to the Defendant

a's'socmted wnh the introduction of uncharged wrongs, the West Virginia Supreme

Court has established some very stringent procedures that must be followed priar

to the admissibility of ‘other wrongs® evidence. These steps are summarized as
follows: First, the State must identify the specific purpose for which the evidence

is being offered. State v McGhee, 193, W.Var, 164, 455 S.E.2d 533 (1995). The

| méré recitation of the ;litany’ dr possible purposes or uses for the otﬁer crime_s
E\r‘idence contained in Rule 404(b) is insufficient. “The specific and precise
purpose....must clearly be sﬁown from the record in that purpose alone must be
.told to the jury in the Trial Couft’s I.nstructions.”.State v McGhee. .Once the

- prosecution has identified the specific and precise purpose for which the other

<7
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2,

wrong evidence is to be offered, the Trial Court is duty-bound prior to admission
tﬁ conduct an in-camera hearing on the collateral crimes evidencé. Prior to -
allowing the jury to héarA the evidence, fhe Court must be satisfied, more likely
than not, (1) that the acts or conduct occurred, and (2) that the Defendant
committed the acts. This is not the end of the inquiry, however, but the Trial
Court must go on and determine that thg rnata;ial or the evidence is relevant for
the purpose for which it is beiﬁg offered and thén must camplcte the Rule 403 |
ba Is,ncmg c0nsxderat10ns maasurmg it’s probatwe va,lue Versus its pre;udlcml

| effect. State v McCrhe 455 8. EZd 533 (1995)..

Once all of thf:se pmcedural hurdles have been overcome, the jury may
hear the evidence_ The juity; however is to be given a limiting insfniction at the
time the ev1dence 1¢ offered to show that the evidence may be considered only for

- the preclse and spemﬁc purpose identified by-the Court. The West V1rg1ma
Supreme Court also has indicated 1,hat a limiting 1nstruct1on should be repeated in
the general charge to the j Jury at the time the case is submitted rnakmg it plain that
the bad-act evidence may only be considered for the precise and ld,ennﬁed

purpose for which it is uﬂ'ered Sta‘re v M¢Ginnis, 193 W Va. 147, 455 SE2d

516 (1994),
| The Trial Court’s rulings with respect to the Defehdan-t‘vi-o.lated these
principles. As reflected in the trial trangcripts the Prosecution wis allowed to
introduce numerous instances of other wrongdoing bjr the Defendant in the sexual
criﬁ]cs case. The follo@ing ‘wrongs’ were referenced by the prosecu;i_on: (1) Thé

Defendant purushed his children by spe;nking them with a paddle board. (2) The

3n
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LB ek markesa.

- Defendant smacked his stepdaughter, Tricia Ellifritz with an open hand in 1992

: causmg her facial bruises, (3) The Defendant assaulted his wife in a domestic
dispute in 1994, (4) The Defenda.nt dlSCllean his chxlclren extenswely in a non-
physmal manner such as Sc:ndmg them to their room, ete,

The Prosecution and Trial Court’s reliance on State v EQ\Q@Q Charles L.,
in allowing the pedaphilia testimony as misplaced. Although Staté v Edward
Charles L recognized the admissibility of collateral acts evidence and
ciré'umstances in which the State was attempting to prove lustful disposition
toward children, the rule anﬁounqed by the Court was limited and scoped to -
sexual drimes against children, Wheﬁ one reads the Charles case it is apparent
that the C;Jurt is limited the lustful dispositiénirig section to those qifcumstaﬁqes
in which the basé offense is child ﬁolestation and to collateral acts that relate to .-

.. the SAME conduct. The Court specifically cornrnented that other acts of deviant- ~ 00 oo 0

sexual bchavmr present in BEdward Charlf:s were not probatlve and should not
have been introduced for mnsxderatmn of the jury. The trial coun here was
mherently_ Wrong in its assessment that all the evidence it allowed to come in
reiéting o the Defentiant“s _disoiplin_e or physical conduct against his
stepdaughters and lﬁs wife was probative on whefher he had sexually Vabuse:d and

assaulted Amy and Tricia Elliftitz.

CONCLUSION AND RELIEF REQUESTED

The Appellant has clearly.demonstrated that the Michael Wensell’s trial counsel

e

Howard Higgins rendéréd Ineffective Assi_staxicx: and that the Trial Judge erred in

=7



A4-@8-'@5 11:1Z FROM- T-BA8  P@33

a]lowing the Jury to hear unfairly prejudicial “bad acts” that the Defendant allegedly

committed. Therefore, the Appeliant urges this Court to grant hlm & new trial and

| remand this case back to the Circujt Court of Monongalm Cuunty

Michae!l Wensell

. _ // | . Appellant by Counsel |
W » (f(/ - -

Mark Pellegrin, counsel for Appeflant
WYV Bar#6650 -

203 Grand St, Morgantown,, WV 26501
296 4144

 IN THE WEST VIRGINIA SUPREME COURT OF APPEALS

STATE OF WEST VIRGINIA, EX REL,
J AIV.[ES MICHAEL WENSELL
Pe’utxoner i

VS, - ~ Monongalia County Habeas Case No: 01.C-511

(Underlying Criminal Case 96-F-22) -

‘GEORGE TRENT, WARDEN, MOUNT
"OLIVE CORRECTIQNAL COMPLEX

Respondent.

DESIGNATION OF RECORD

The Petitioner, James Michagl' Wensell, by counsel Mark Pellegrin, again
designates the entire case file in case 96-F-22 and the entire case file in case 01-C-511 for
this Petition,

) N

Mark Pellegrin, WV Bar #6650 _
203 Grand $t. Morgantown, WV 26501
(304) 296-4144
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IN THE WEST VIRGINIA SUPREME COURT OF APPEALS <

STATE OF WEST VIRGINIA EX REL,
JAMES MICHAEI. WENSELL
Petitioner,

VS. ' o Mnnongalia County Habeas Case No: 01-C-511
- (Underlying Criminal Case 96-F-22)

GEORGE TRENT, WARDEN, MOUNT
OLIVE CORRECTIONAL COMPLEX
Respondent.

. CERTIFICATE OF SERVICE |

1, Mark Pellegrin, hereby certify that I served a true and accurate copy of the attached,
“APPEAL FROM ORDER DENYING HABEAS CORPUS RELIEF FOLLOWING
OMNIBUS HEARING” upon Marsha Ashdown, by hand delivering an accurate copy of
said document to the office of the Prosecuting Attormney of Monongalia County West
Virginia, at the Monongalia County Court House, in Morgantown WV on April 8, 2005;

Moreover, I mailed a copy to the Office of the Attorney General at the following address:
State of West Virginia, Office of Attomey General, Bldng.1, Room E26,; Charlestori WV -

25305 ; I also certify that I transmitted an original and nine accurate copies to Jean
Friend, the Circuit Clerk of Monongalia County West Virginia, at the Cireuit Clerk’s
oﬁice in the Monongalia County Courthouse on April 8, 2005. .

s f 04T

Mark Pellegtin WVBar#6650

Counsel for Petitioner ' _
203 Grand St, Morgantown, WV. 26501

(304) 296-4144 . _
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