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L KIND OF PROCEEDING AND NATURE, OF THE RULING BELOW

A. Nature of the Ruling Below

This is an appeal from a decision of the Circuit Court of Jefferson County’, Which
sfopped.AppeHant Buckeye’s development of its land as a residential subdivisioﬁ by elinﬁnating
Buckeye’s conditional use perﬁﬁts. " As set forth below, there are at least four decisions in the
case, whose orders comprise approxiﬁlateiy one hundred eighty (180) pages.®

The three parcels of land which form the basis of this appeal were created by the division
of a common tract of land from a common grantor contéining 315 acres kn'owrll as the Roderick
Farm énd was partitioned among three of the Roderick heirs. The original tract was subdivided
in 1992 creating the three parcels now appearing of public record as Lot 1, Lot 2 and Residue.
The one lot designated as “residﬁe” was only designated as “residue” by chance, when the term
“residue” was written by a surveyor on the plat when the Roderick Farm was subdivided in 1§92.

There is no inherent right or basis for any of the lots to be called either a “Lot” or “Residue.”

' The counsel for the Buckeye, is somewhat reluctant to refer to the Judges in the Court below by naine,
and intends no disrespect in so doing. The fact that there are two separate Judges in the 23rd Judicial -
Circuit involved in this appeal makes it necessary to utilize the Judges’ names to clearly identify the
correct Judge. | '

> Your Appellant, Buckeye Development, LLC, is referred to throughout the Appeal as “Buckeye.”

> The three cases above were consolidated to form Buckeye’s case at the Circuit Court level. This Court
has consolidated the Buckeye case with an additional case from Judge Steptoe, Jefferson Ultilities, for
purposes of this appeal. That case is styled below as Jefferson Utilities, Inc. v. Jefferson County Board of
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The individual cases that formed the underlying appeal at the Circuit Court level can be

identified as follows:

Names of the Civil Action Number Development Name, Lot No.
Petitioners Below  and Date of Filing _ and Intervenor Below
Kletter, Blue 01-C-331 . Daniel's Forest, Lot 2
and Corliss December 14, 2001 Buckeye Development, LL.C
Kletter, Blue 02-C-217 _ : Forest View, Lot 1

~and Corliss August 19, 2002 Buckeye Development, LLC
Kletter, Blue 02-C-348 ' Aspén' Greens, Residue
and Corliss December 23, 2002 . Maurice Gladhill

~The basic appeal flows in this case from three key issues. |

First, Judge Steptoe has ruled that Section 5.7(d) of the Jefferson County Zoning :
Ordinance places severe limits on subdivision .of land, and makes a rural parcel of land eligible
to subdivide only if that parcel was a lot of record on October 35, 1988, or is the “residue” of a
prior subdivision of such parcel. This decision severely limits Buckeye’s ability to subdivide its
| land, and is contrary fo a clear reading of the last sentence of the first paragraph of Section. 5.7 of
the Ordinance, which States that “The Developm_ent Review System (hereinéfter “DRS”) does
allow for higher density [if] [sic] a Conditional Use Permit is issued.” fd. (Buckeye owns both lot
1 and lot 2 that were described above). |

Second, Judge Steptoe has ruled that the Jefferson County Zoning Adm1mstrator
(heremafter “Zoning Administrator”) has no discretionary authority to decide any substantwe

issue, but is instead only allowed to function as a ministerial employee. This ruling affects

Zomng Appeals, et. al., Civil Action No. 03-C-278.
* The Jefferson County Zoning and Development Review 01 dmance is referred to throughout the Appeal
as the “Ordinance.”

BUCKEYE DEVELOPMENT, LLC AND JEFFERSON UTILITIES INC.’S
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Buckeye because Judge Steptoe has ruled that the Zoning Administrator cannot decide whether

the developer, Buckeye, has submitted adequate support data information to the County as part

of Buckeye’s burden under the Ordinahce to obtain a Conditional Use Permit to develop its

property. Judge Steptoe’s decision is directly contrary to fh_is Court’s implied approval of the

Zoning Administrator’s exercise of discretion in Corliss,” and contrary to the Ordinance, which

clearly places the initial determination of “adequacy” in the Zoning Administrator’s hands.® As _

a result, Judge Steptoe has aiso ruled that the decisions made by the Board of Zoning Appeals’ in
this case are in error bedause those decisions give deference to the prior decisions of the Zoning
Administrator. Instead of applying Corliss, Judge Steptoe applied his own prior decision, called
Jefferson Urilz’ties, as the means of interpreting the Ordinance.

A third issue is that two of the Circuit Judges in the 231 Juaicial Circuit have come to
opposite concIusions conceming the meaning and application of this Court’s decision in Corliss.
Judge Gray SlIver (in a similar case, called Thorn Hill®) applied Corliss and reversed h1mself
while Judge Steptoe (in this case) has essentially Hmited Corlzss to its facts. This Court should
also resolve this conflict in this Appeal.

Buckeye bélieves that Judge Steptoe has: (1) wrongly inferpreted Section 5.7 of the
Ordi'naﬁce, thereby denying Buckeye the ability to subdivide its property, and (2) erred in
interpreting the role of the Zoning Administrator aﬁd the BZA in accord with his own Jejj”er&on

Utilities case instead of in accord with Coriss and related law, thereby stopping Buckeye’s quest

* Corliss . Jefferson County Bd. of Zoning Appeals, 214 W.Va. 535, 591 S.E.2d 93 (W Va.,
2003)

® Ordinance Section 7. 4(g) states i in part that “the Zoning Administrator shall determine if the sketch plan
and support data are adequate, .

The Board of Zoning Appeals is referred to throughout the Appeal as the “BZA”,
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towards development of its property, and (3) should have applied Corliss, as did Judge Silver,

instead of limiting Corliss to its facts, and has made other errors as outlined below.

B. Procedural History

By successfully meeting the procedural requirements of the Ordinance, Buckeye obtained

a Conditional Use® Permit'® from the Jefferson County Planning Commission that allowed

¥ Former Supreme Court Docket No. 031896, which, on Remand, was numbered as Jefferson County
Circuit Court Civil Action No. 02-C-40 '
® As the Court knows, a conditional use permit is a permit to use land in a way that is only permitted
* under the zoning ordinance if certain conditions are met, Conditional uses are defined as “z use of land or
activity permitted only after fulfillment of all local regulations.” Ordinance at page 6. For example, in this
case, the property in which Buckeye is located is zoned as a rural district, but residential subdivisions are
crmitted if certain conditions are met. This process is explained in greater detail below. :

9 As explained below, there are three proposed residential subdivisions involved in this appeal, of which
two, Daniel’s Forest and Forest View, are Buckeye’s. Each proposed subdivision encompasses one of
the three lots outlined above. Specifically, a Conditional Use Permit was issued with regard to the
Daniel’s Forest property. (See the minutes from the Jefferson County Planning and Zoning Commission
dated December 11, 2001, pp. 2 - 3, wherein the conditional use permit was issued with regard to the
Daniel’s Forest property. The last paragraph of the relevant section of those minutes states: “Mr.
Donnelly motioned to issue the conditional use permit with all of the resolved issues outlined in the staff
report being a part thereof. Mr. Daily seconded the motion which carried with the vote of seven for and
three opposed (Mr, Hammer, Mr. Shiavone and Ms. Smith)).”
A Conditional Use Permit was also issued as to the Forest View property. (See minutes showing issuance
of the Conditional Use Permit for both propertics dated April 8, 2003 which states:

“2. Postponed from the March 11, 2003 meeting. Action on the Conditional Use

Permit for the Forest View Subdivision (formerly known as Spring Meadow). Mr. Raco

stated Mr. Cassell’s memo on issues not allowed as compatibility issues is in the

Commissionet's packet. Mr. Schiavone motioned to issue the Conditional Use Permit

with all the resolved issues outlined in the Staff Report (copy attached) and the

following conditions:

1. Provide a berm or comparable landscape screen to County standards on land to
be owned by the Homeowner's Association along the property frontage adjacent
to Route 17 (Flowing Springs Road); and,

2. Provide a covenant noting farming activities are a permitted use in the rural
district and may include noises, odors, operations at night and other activities
characteristic of a farming operation.

Rosella Kern seconded the motion. Ms. Smith motioned to émend the motion to require
the developer and/or his representative to meet with the Department of Highways to
discuss the amount of land required to widen Route 17 (Flowing Springs Road) if and

BUCKEYE DEVELOPMENT, LLC AND JEFFERSON UTILITIES, INC."S
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Buckeye to proceed toward development of its two residential subdivisions. After the ‘
Conditional Use Permit was granted, Kletter'! filed an administrative appeal to the BZA as to all
three lots.  The BZA denied Kletter’s appeal and ﬁpheld the Planning Coinmiséion’s grant of
”rhe Conditional Use Permit, |

Kletter then appealed the BZA’s deéision to the Circuit Court of J effersbn County as to
all three lots. The Circuit Court issue(i an Order™ on September 9, 2003 that vacated the
“decision of the BZA and eliminated Buckeye’s Conditional Use Permits. |

While this Appeal begiﬁs with the September 9, 2003 Order in Buckeye’s case, the basis
for this appeal encompasses at least four Orders from the Circuit Court below that are woven
together in this case and should be considered jointly by'.this Court.

The first of the four Orders was an eighty-cight (88) page Order issued on September 9,

when it would need to be widened. Mr, Morgan seconded the amendment to the motion
which passed with a vote of 8 for and 1 abstention (Mr. Lewandowski because he was not
on the board at the time the public hearing was held on the unresolved issues). The
amended motion passed with a vote of 8 for and 1 abstention (Mr. Lewandowski for the
same reason as the previous vote).”
Buckeye’s counsel does not represent the Aspen Green property and makes no representation as to that
roperty. :
PlRespondents herein were Petitioners to both the BZA and the Circuit Court below, and, although
consisting of three petitions to the circuit court, were consolidated below and are collectively referred to
as “Kletter” by the Circuit Court in Footnote 3 of its September 9, 2003 Order. The Circuit Court created
a Table at the conclusion of its September 9, 2003 Order, designated as Table 1, which concisely
describes the parties and relevant dates. The name of the residential subdivisions at issue in this case are
as follows: . '
° Daniel’s Forest (designated by the Court below as Kletter 1). The Petition number for Daniel’s
Forest/Kletter 1 before the BZA was AP-01-04; ' '
© Forest View (designated by the Court below as Kletter 2). The Petition number for Forest
View/Kletter 2 before the BZA was AP-02-01; and : .
° Aspen Greens (designated by the Court below as Kletter 3). The Petition number before the BZA. for
Aspen Greens/Kletter 3 was AP-02-08. Counsel for Buckeye does not represent Aspen Greens.
" The BZA first granted the Appeal in part, required more information and a re-submission from the
developer, and then yltimately denied the appeal. (See September 9, 2003 Order at 12.)
" The Honorable Thomas Steptoe issued the 88 page Order overturning the BZA in the Buckeye case on
September 9, 2003. The 88 page Order of the Circuit Court is referred to throughout the Appeal as the
September 9, 2003 Order. '
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2003, by the Circuit Court in Jefferson County (Hon. Judge Thomas Steptoc) vacated the
decision of the BZA and thereby stopped the development of Buckeye’s residential subdivisions,
On October 10, 2003, this Court issued its decision in Corliss v. Jefferson County Bd. of Zoning
Appeals, 214 W.Va, 535, 591 S.E;Zd 93 (W.Va,,2003). On November 21, 2003, the Jefferson
County Planning Commission, (and subsequently, Buckeye) filed a Motion under Rule 60(b)
with the Circuit Court in Jefferson County, asking Judge Steptoe to reconsider his decision here
in the light of Corliss.™* |

The second of the four Orders is a 54 page July 12, 2004, Order from Judge Steptoe

deciding the Rule 60(b) Motions of Buckeyé and the Planning Commission. "

The July 12, 2004 Order did not effectively reéolve the original issues raised by Buckeye
and the Planning Commission in their challenge to the September 9, 2003 Order in their Motions
under Rule 60(b).

Buckeye requested that Judge Steptoe stay the matter pending appeal.

The Third of the four Orders is an August 16, 2004 Order denying Buckeye’s Motion

to stay the orders pending appeal. This same Order attempits to clarify Judge Steptoe’s prior 88

page and 54 page Orders.

i By Order dated December 10, 2003, Judge Steptoe extended the time to file Buckeye’s appeal until
March 9, 2004. Judge Steptoe had not made a decision on the Rule 60(b) motion as of the time that the
extended appeal deadline had been reached on March 9, 2004, Appellants therefore had no safe option
save to file a petition for appeal to this Court on March 4, 2004, before the extended appeal deadline
expired. (Judge Steptoe had issued an Order on February 19, 2004 that vacated the finality of his
September 9, 2003 Order. Because Appellants were unsure of the ramifications of this Order on the
appeal deadlines, Appellants proceeded to file their appeal within the boundaries of the extended
deadline). The March 4, 2004 petition was neither accepted nor denied, and Appellants; upon information
and belief, are aware that Judge Steptoe’s office caused further action on the appeal by this Court to be
informally stayed until Judge Steptoe could reach a decision on the Rule 60(b) Motion.

" The 54 page July 12, 2004 Order from Judge Steptoe deciding the Rule 60(b) Motions of Buckeye and
the Planning Commission is referred to throughout as the July 12, 2004 Order. o

' This is referenced to throughout as the August 16, 2004 Order.
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In the dugust 16, 2004 Order, Judge Steptoe states several points, but does not resolve _
the underlying issues of this case in light of Corliss, and does not resolve the issues raised by

Buckeye in its Rule 60(b) Motion,

The Fourth of the four Orders is a thirty-four (34) page Order from Judge Steptoe in

the Jefferson County Circuit Court, titled Jefferson Utilities, Inc. v. Jefferson County Board of

Zoning Appeals, et. al., Civil Action No. 03-(?—278.17 The Jefferson Utilities Order is relevant
here, because Judge Steptoe used the Jefferson Ulilities decision as a basis for his Order in this
case, while limiting Corfiss to the facts of the Corliss case.

It is from these collective Orders that Buckeye brings this appeal.

7 The Jefferson Utilities case was separately appealed, with the Petition for appeal filed on November 9,
2004. This Court has consolidated the Jefferson Utilities case with the Buckeye case. In this brief, the
Jefferson Utilities case is referred to as Jefferson Utilities, and the Order related thereto is the Jefferson
Utilities Order, . ‘

In the Jefferson Utilities case, Judge Steptoe initially issued its 34 page Jefferson Utilities Order
wherein it conducted an analysis of the role and statutory authority of the zoning administrator, In ruling
on a subsequent Motion to stay the enforcement of the judgment in Jefferson Utilities pending appeal, the
court crystallized its 34 page Order into four succinct points. Specifically, those points are: .

D Under West Virginia law in the context of a county zoning ordinance, only the Board of

Zoning Appeals has the quasi-judicial power necessary for certain aspects of zoning
administration and a County Commission may not confer such powers upon other
agencies or ministerial employees.

2) In the context of the facts of this case and this county zoning ordinance, the definition of
“public water” for purposes of the LESA scoring system is a quasi-judicial determination
which cannot be made by a ministerial employee. '

3 Unlike the standard of review that the Circuit Court is to apply to rulings of the Board of
Zoning Appeals (deferential), under West Virginia law, the standard of review that the
Board of Zoning Appeals is to apply to cases on appeal before it is de novo. ,

4) Under West Virginia law, the Zoning Administrator in Jefferson County is a ministerial

employee
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1L STATEMENT OF FACTS

A, Faets Relating to Buckeye’s Case

1. This is a consolidated case that arises fro_m three  (3) Petitions for Writ of

Certiorari secking review of certain decisions of the Jefferson County BZA. The BZA ultimately

denied each of the Petitioners’ appeals that challenged the BZA’s decisions to uphold the grant of

Conditional Use Permits'® to the developments herein.

2, The sections of land in this case are located in the rural district, as defined by the
Ordinance.
3. The Ordinance has established certain zones composed of geographical areas in

Jefferson County. Fach geographical area, or district, has some uses that are permitted uses 19
and other uses that are all_owe& only if the developer meets certain conditions, called conditional
uses._20 |

4, Buckeye sought to develop a residenﬁal subdivision in Jefferson County, in a zone
designated as a Rural District. A Rural District has at least nineteen (19) permitted uses,
including 'low-dgnsity single-farhily residentiai development and farming.' The Ordinance
provides that a piece of property in a Rural Disirict, {(where a residenﬁal subdivision is not a
permitted us.e) may nonetheless be 1éwfu11y used for a residential subdivision if the_ deVeloper

makes application to the Zoning Administrator,”> meets certain conditions, and obtains a

'8 CUP herein.

+ ! Permitted uses are defined as the “pr.imary or predominant use of any site. Ordinance at page 13.

* Conditional uses are defined as “a use of land or activity permitted only after fulfillment of all local

regulations.” Ordinance at page 6.
2 Ordinance at §5.7(a) '
% Paul Raco is the Jefferson County Zoning Administrator and is referred to as the “Zoning

~ Administrator” in this Appeal. -
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conditioneﬂ use permit, * (“CUP” hereiﬁ.) through the use of the DRS.

5. The DRS is comprised of two parts, the soils assessment and the amenities
assessment, Both the soils assessment and the amenitics assessment are given a point scoie
based oh a numerical system.

6. - The amenities assessment portion. of the DRS is an évaluation of various
criteria.”* The Zoning Administrator assigns a point score to each of the criterion. The evaluation
is given a numeriéal score based on the impqrt‘ance of a parcePs agricultural significance or its
development potential. A higher scote on a particular criterion indicates that the property is better
suited for agriculture, and a lower score indicates that the property is more sui{able or
development. At the time of the events in this case, a project secking a CUP was required to
score é maximum of 60 or less in order to proceed to the next stage of development approval.®®

7. | As part of this system, the developer is also required to submit sﬁpport data to the
Zoning Administrator, Wﬁich is information in 23 categories about the property to be developed
and the surrounding area.

8. In this case, three parcels of land exist that were all carved out of one parent tract,
the Roderick Farm. That farm was partitioned among the Roderick siblings (or their issue).

9. Buckeye sought to develop two of the parcels, known as Daniel’s Forest and

¥ The three parcels. are in the rural district, which is addressed in Section 5.7 of the Ordinance. Of
particular importance are the last two sentences of the first paragraph of Section 5.7:

All lots subdivided in the Rural District are subject to Section 5.7(d) Maximum Number

of Lots Allowed. The Development Review System does allow for higher density [if] sic.

a Conditional Use Permit is issued. :
- * The amenities assessment portion of the Development Review System comprises 75% of the overall -
point score. The criteria considered under the amenitics assessment include the site size, the nature of
adjacent development, the distances to the growth corridor and to the public schools, the compatibility
with the Comprehensive Plan, the availability of public water and sewer, adequacy of roads, and the
availability of emergency services. ' ) '
* The LESA scores for the 3 parcels are set forth in the September 9, 2003 Order on page 28.
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Forest View.

10.  Buckeye fully. complied .an.d lawfully submitted information to the County 3
Planning and Zoning Commission in order to obtain a CUP for residential developments on the
property. The developer submitted. an application, a sketch plan, and support data.

11.  Pursuant to the Planning Commission’s procedure, and fhe terms of the
Ordinance, the Zoning Administrator conducted an assessment of the properties and determined
that the information submitted to him was adequate under the Ordinance to mect the
requirements of the Ordinance to issue a CUP. The Zoning Adrﬁinistrator’s‘assessmenf also
included a LESA assessment. -

12 Im fhis case, the Zoning Administrator agreed that the support data submitted to
him by Buckeye was adequafe, and Buckeye’s amenities assessment scbre, as determined by the
Zoning Adm‘inistrator, was less than the maximim score of 60, which allowed Buckeye to
proceed to obtain a CUP. The Jefferson County Planning Commission then granted the CUP to
Buckeye as to the Daniel’s Forest property and as to the Férest View property. |

13. The Kletter petitioners each filed three (3) separéte appeals to the BZA from the
determination of the Zoning Administrator which were identified by the Court in the September
9, 2003 Order, footnote #3, as Kletter 1, Kletter 2, and Klettér 3.

14, Kletter set forth a variety of claims before the BZA, including a claim that the
Zoning Administrator_ was wrong, and that the DRS scores should have been higher, thereby
disqualifying Buckeye from obtaining a CUP?® Kletter further claimed that the support data

submitted to the Zoning Administrator by Buckeye was imadequate. The BZA, afier

5 Because, as stated above, a h1gher score WouId mean that the property would be best suited for
agricultural uses, and would lead to a denial of the CUP,

BUCKEYE DEVELOPMENT LLC AND JEFFERSON UTILITIES, INC.’S
BRIEY ON APPEAL
Page 10 of 41



consideratién of the Kletter appeal, ultimately denied the appeal, upheld the deciéion of the .
Zoning Administrator; and upheld the Planning Commission’s decision.

15.  Asaresult, the Kletter Petitioners filed a Writ of Certiorari with the Circuit Court.

16.  As the Court notes in the September 9, 2004 Order, the specific challenges made
by the petitioners in each of the _appealg to the BZA are identified and coilected in tables ‘2', 3, 4,
which are attached to the Court’s September 9, 2004 Order.

17. As further summarized by the Circuit Court:

In Kletter 1, the Board denied the appeals of the Petitioners on all issues
presented for consideration.

In the first appeal in Kletter 2, the BZA granted the appeal on three
support data issues, those being (1) effected wildlife populations, (2)
ground and surface water and sewer lines within 132 feet, and (3)
adequacy of existing transportation routes. The Board denied the appeal
on all remaining issues. The Board remanded the matter to the Executive
Director of Planning, Zoning and Engineering and aflowed the developer
thirty (30} days to supplement the inadequate support data,

In the second appeal in Kletter 2, the BZA denied the appeal on all issues.

In Kletter 3, the Board granted the appeal on two issues, and denied the
appeal on all other issucs. The BZA agreed with the Petitioners that the
support data was inadequate for -effected wildlife populations.
Additionally, the Board agreed that the sketch plan failed to show the
original plat as is existed in 1988 upon the enactment of the Ordinance.
The matter was remanded to the zoning staff, and the developer was
allowed a “reasonable time” to supplement his support data and sketch
“plan.

September 9, 2003 Order at page 12.

18.  The Circuit Court in its September 9, 2003 Order, 1) essentially analyzed the
entire appeal based on its own Harvest Hills decision (at the Circuit Court level which became

the Corliss decision at the West Virginia Supreme Court of Appeals, and 2) reversed the BZA’s
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decision for three primary. reasons, including holding that the support data submitted to the

Zoning Administrator by Buckeye was inadequate in its description of surface conditions,

wildlife populatlons and traffic. Based on that finding the Circuit Coutt reversed and vacated

the decision of the BZA and vacated Buckeye’s CUP. Buckeye’s Petition for Appeal to this
Court followed.
| 19. On October 10, 2003, the West Virginia Supreme Court of Appeals issued a
decision in Corli 183 |

20.  The Circuit Court.’s September 9, 2003 Order in the case below conflicts with the
West Virginia Supreme Court of Appeal’s Oeteber 10, 2003 decisicn in Corliss.

21. On November 21, 2003, the Jefferson County Board of Zoning Appeals filed a
Rule 60(b) Motlon askmg Judge Steptoe to review the underlying decision in light of this Court’s

decision in Corliss v. Jefferson County Board of Zoning Appeals, 591 S.E.2d 93, 214 W. Va. 535

- (2003).

22, On January 21, 2004, Buckeye filed a Rule 60(b) Motion asking Judge Stepfoe to
review the underlying decision in light of this Court’s decision in Corliss v. Jefferson County
Board of ZoningAppeals, 591 S.E.2d 93,214 W. Va. 535 (2003).

23. On July 12,2004 Judge Steptoe ruled on the Rule 60(b) Motions in a 54 page

Order.

24, OnAugust 16, 2004 Judge Steptoe denied Buckeye’s Motion to stay his ruling.

25. On March 4, 2004, Buckeye filed its Petition for Appeal with this Court.

26.  On November 12, 2004, Buckeye filed its Supplementa_l Petition for Appeal with
this Court, -

27.  This Court should note that Judge Steptoe’s Rule 60(b) decision does not deal
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with many of the issues that were raised in the first Petition filed with this Court; therefore, those _

issues remain to be addressed by this Court.

B. 7 Facts relating to the Jéfferson Utilities case

28.  Appellant Jefferson Utilities, Inc. was formed as a domestic corporation under the
laws of the State of West Virginia on December 23, 1985 for the purpose of owning and
operating a public water system in Jefferson County, West Virginia. Subsequently, Jefferson
Utilities, Inc. acquired through merger the public water systems of Walnut Grove Utilities, Inc.,
and Shenandoah Junction Public Water, Inc. Currently, Jefferson Utilities, Inic. owns, maintains,
and operates a public water system that sérves approximately 1,400 customers. As a result of the |
public water service provided by Jefferson Utilities, Inc., Jefferson Uﬁlities, Inc. is a “public
utility”.that is regulated by the West Virginia Public Service Commission and other entities.

29. The Ordinance of Jefferson County, West _Virginia, adopted July 7, 1988, as
a:mended,. provides the regulatory framework for development within Jefferson County, West
Virginia. The Ordinance contains procedures know és the DRS, which provide a stated purpose
to assess the development potential of an individual parcel with si)eciﬁc criteria to determine the
agricultural ldngevity of the parcel in combination with the presence of and compaﬁbility with
public services adjacent and in close proximity to the parcel.

| _30. Effectively, the DRS contains a Laﬁd Evaluation and Site Assessment component
(he;einafter “LESA”), which is a numerical rating system, performed kby the Zoning

Administrator, comprised of specific eriteria detailed in Section 6.3 The Soils Assessment, and

Section 6.4 Amenities Assessment. In that.regard, a total score of 55 or less under the LESA

evaluation advances a proposed use to the Compatibility Assessment Meeting under Section 6.2
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Issuance of a Conditional Use Permit and Section 6.5 Computation of Soils/Amenities
Asseissment.

31.  The criteria utilized under the DRS embodies planning and land use principles
and are weighted such that high numerical values indicate agricultural viability and low
numerical values indicate that the proposed development is more appropriate for the affected

parcel. For example, Section 6.4 (f) Public Water Availability, which is weighted with 11 points,

assesses the avai_labi_lity of existing public water service with available capacity that is approved
by the appropriéte governmental body to the parcel. Specifically, 11 points are assigned when
private wells are to be utilized, and zeré (0) points are to be assigned when existing public Water
is available to the parcel or public water will be built to the parcel. Fundamentally, it is clear that
the use of private wells suppoi‘t agricultural land uses that are generally low density uses, and it
is also clear that the use of existing public water, or the use of public water to be built to thé
parcel, supports non-agricultural land uses that are higher density uses, which uses: include
higher density residential subdivisions.

32.  Historically, many applicants proposing residential subdivisions under the DRS
have detailed in their application that the proposed subdivision will rely upon public water being
built to the affected"parcel. In support of theiir position, these applicants have typically submitted |
a letter from the public utility illustrating that public water will be extended to the parcel in

conformance with the requirements of Section 6.4 (f) Public Water Availability.

33. The assessment of points under this scenario by the Zoning Administrator has
resulted in inequitable results, namely, the Zoning Administrator has not assessed all public
utilities with the same point value. The Zoning Administrator assessed the government owned

“public utilities” at “0” and Jefferson Utilitiés, Inc. at “3” points because the Zoning
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Administrator does not believe that Jefferson. Utilities, Inc. is a public utility, not withstanding
. the fact that Jefferson Utilities, Inc.’s actions and charges to customers are governed by the
Pubiic Service Commission. |
34. As a result of the inequitable results, Jefferson Utilities., Inc.., by Ioﬁer to the
- Zoning ' Administrator détod September 16, 2002, exploined that the Zoning Administrator’s
interpretation of Section 6.4 (f) Public Water Availability has created differing results among the
- following pubhc utilities: Jefferson County Public Service District, Charles Town Water
Department, Harpers Ferry Water Works, Shepherdstown Waterworks, and Jefferson Utilitieo,
Inc., and Jefferson Utilities, .In.c. further requested that the Zoning Administrator provide a
' Writton determination relative thereto.

35. Asatimely response was not forthcoming, Jefferson Utilities, Inc. contacted the
Tefferson County Department of Planning, Zoning & Engineering in February of 2003 regording
the status of the determination referred to hereinabove, and J offerson Utilities, Inc. was told by a
representative'of t_hé Jefferson County Department of Planning, Zoning & Engineering that a
response would be mailed. VConsequently, Jefferson Utilities, Inc. received a fosponse from the
Zoning Administrator on March 6, 2003, by U.S. mail.

36.  Pursuant to Section 8.2 of the Ordinance, Jefferson Utilities, Inc., as an aggrievod
party, timely filed an appeal of the determination of the Zonmg Administrator to the Jefferson
County BZA on April 7, 2003. Subsequently, the Jefferson County Department of Plannlng,
Zohing &.Engineering scheduled the appeal for public hearing on June 19, 2003.

37.  Ultimately, after the being continued by the Zoning Administrator, the BZA.

| convened for the public hearing on July 17, 2003 for AP03-04 in the Old Charles Town Library

‘Meeting Room, moved to deny the Motion, seconded by Mr. Trumble, and upon a unanimous
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vote, the BZA did deny the Motion,

38.  The BZA then heard Jefferson Utilities, Inc.’s arguments in favor of it Appeal
(AP03-04), as well as the Zoning Administrator’s argum;ents in opposition of AP03-04. The
BZA then opened the public hearing for public testimony, and Mr. J im Sirkamp spoke in favor of
the Zoning Adrﬁinistfator’s position. The BZA closed the public hearing, and deliberated in
private upon AP03-04, then reconvened in open session, whereupon, Mr. Bresee moved to
uphold the Zoning Administrator’s determination and fo deny AP03-04, secended by M.
Trumbl.e, and upon a vote of Mr. Bresee and Mr. Trumble in favor of said motion and a vote of
Mr. Rockwell and Ms. Hine in .opposition to said motion, said motion failed due to the lack of a
majority. Then Mr. Rockwell moved to overturn the Zoning Administrator’s determination and
fo approve AP03-04 in part and to deny AP03-.04 in part, seconded by Mr. Trumble, and upon a
vote of Mr. Rockwell and Ms. Hine in favor ef said motion and a vote of Mr. Trumble and Mr.
Bresee in oiaposition to safd motion, said motion failed due fo the lack of a majority.

39, Ultimately, the Jefferson County Department of Planning, Zomng & Engmeermg,

by fa031m11e letter dated September 19, 2003, forwarded to counsel for Jefferson Utlhtles Inc.

~ the Corrected Certification of the BZA and Order pertaining to AP03-04, entered as of

September 18, 2003. -Jefferson Utilities, Tne.’s receipt of the Order by facsimile on September
19, 2063, was sixty four\(64) days after the public hearing held for AP03-04, a time period that is
thirty four (34) days in exeess of the thirty (30) day period. requiring the BZA to render its
determination,

40.  Finally, Jefferson Utilities, Inc. timely filed with the Circuit Court a duly verified -
Petition for Writ of Certiorari pursuant te W. Va. Code §8-24~59, alleging that the BZA’s failure

to reverse the determination of the Zoning Administrator, which was arbitrary and capricious, as

BUCKEYE DEVELOPMENT, LLC AND JEFFERSON UTILITIES, INC.’S
BRIEF ON APPEAL
Page 16 of 41



stated in AP03-04 constituted a failure to exercise its power to hear and determine as stated n W,
Va. Code §8-24-55 and §8-24-56, and as such, the BZA’s actions constituted an illegal act.

-41.  The Circuit Court initially issued a 34 page Order in this case wherein it .
conducted an anainis of the role and statutory authority of the zoning administrator. In ruling on
a subsequent Motion to stay the enforcement of the judgment in this case pending appeal, the
court crystallized its 34 page Order into four succinct points. Specifically, those points are:

1) Under West Virginia law in the context of a county zoning ofdinance, only the

. Board of Zoning Appeals has the quasi-judicial power necessary for certain
aspects of zoning administration and a County Commission may not confer such
powers upon other agencies or ministerial employees.

2) In the coniext of the facts of this case and this county zoning ordinance, the
definition of “public water” for purposes of the LESA scoring system is a quasi-
judicial determination which cannot be made by a ministerial employee.

3) Unlike the Standard of review that the Circuit Court is to apply to rulings of the
Board of Zoning Appeals (deferential), under West Virginia law, the standard of
review that the Board of Zoning Appeals is to apply to cases on appeal before it is
de novo.

4) Under West Virginia law, the Zoning Administration in Jefferson County is a
ministerial employee.

42.  Jefferson Utilities, Inc. filed a separate appeal, with the Petition for Appeal filed

on November 9, 2004, Specifically, Jefferson Utilities, Inc. seeks a determination that it is a

“public utility” within the meaning of the Ordinance Section 6.4(I) and that Jefferson Utilities,

Inc. should be assessed “0” points in any evaluation under Section 6.4(F) of the Ordinance.

IIL ASSIGNMENT OF ERROR RELIED UPON ON APPEAL AND THE MANNER
IN WHICH THEY WERE DECIDED IN THE LOWER TRIBUNAL

The Cout, in overturning the considered opinion of the BZA, made the following etrors,
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which this Court should review.
A.  The Circuit Court Misinterpreted Section 5.7 Of The Ordinance
B. Two Of The Circuit Judges In The 23rd Judicial Circuit Have Come To Opposite

Conclusions Concerning The Meaning And Application Of This Court’s Decision In_
Corliss v. Jefferson County Board Of Zoning Appeals

1. Judge Silver’s interpretation of Corliss
2. Judge Steptoe’s interpretation of the Corliss decision
- a. Judge Steptoe failed to apply Corliss : _
b. Judge Steptoe applied his own prior decision as the interpretative
guide in this case o ' :
3. The two Judges reached opposite conclusions

C. The Circuit Court Erred- In His July 12, 2004 Decision That The Zoning
Administrator Lacks Authority '

1. The Circuit Court’s decision is contrary to the Ordinance

2. The Circuit Court’s decision is contrary to Corliss

3. The Circuit Court’s decision is contrary to West Virginia Code
D. Jefferson Utilities, Inc. is a “public utility” within the meaning of West Virginia
Law ' _

1. The Zoning Administrator’s determination should be reversed because it

fails to properly interpret the plain meaning of Section 6.4(f) of the
Development Review System,

2. Jefferson Utilities, Inc. meets the definition of “public utility” under West
Virginia Law S '

IV." STANDARD OF REVIEW _

The standard of review in an appeal of the nature was recently set forth in the Corliss
decision:

As we explained in Webb v. West Virginia Board of Medicine, 212 W.Va.
149, 569 S.E.2d 225 (2002), "[o]n appeal, this Court reviews the decisions
of the circuit court under the same standard of judicial review that the
lower court was required to apply to the decision of the administrative
agency." Id. at 155, 569 S.E.2d at 231; accord Martin v. Randolph County
Bd. of Educ., 195 W.Va, 297, 304, 465 S.E.2d 399, 406 (1995). The
standard that applied to the circuit court's review of the consolidated
appeals from the Zoning Board was announced in syllabus point five of
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Wolfe v. Forbes, 159 W.Va. 34, 217 S.E.2d 899 (1975): "While on appeal
there is a presumption that a board of zoning appeals acted correctly, a
reviewing court should reverse the administrative decision where the
board has applied an erroneous principle of law, was plainiy wrong in its
factual findings, or has acted beyond its jurisdiction."

We have further recognized that "[i]n cases where the circuit court has
amended the result before the adiministrative agency, this Court reviews
the final order of the circuit court and the ultimate disposition by it of an
administrative law case under an abusc of discretion standard and reviews
questions of law de novo." Syl. Pt. 2, Muscatell v. Cline, 196 W.Va, 588,
474 S.E.2d 518 (1996). '

Corliss v. Jefferson County Bd. of Zoning Appeals, 214 W .Va. 535, 591 S.E.2d 93 (W.Va., 2003)

V.  DISCUSSION OF LAW

A, The Circuit Court Misinterpreted Section 5.7 of the Ordinance

The Circuit Court misinterpreted Section 5.7 of the Ordinance in this case and ruled that
Buckeye’s two parcels of property under review in this appeal cannot be further subdivided.
(See September 9, 2003 Order at 62 — 73.) Judge Steptoe concentrated his analysis on a portion
of the {irst paragraph of Section 5.7, which states that “all lots” are to be-subject to Section
5.7(d). The Circuit Court’s limitation on further subdivision is based on Section 5.7(d) of the
zoning ordinance, which states:

“All parcels of land that were on record as of October 5, 1988 are entitled

to subdivide for single family detached residences based on Subsections 5.7 (d)1,

5.7(d)3 below. A property owner may use a combination of these subsections,

provided that the number of lots are prorated by density.” . :

Based on this section, the Court ruled that Section 5.7(d) limits further subdivision to

only those parcels that were “on iecord as of October 5, 1988,” and disallows subdivision of
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parcels created after that date. (See September 9, 2003 Order at 67) The Circuit Court therefore
concluded that all three of the lots must pass through the restriction of Section 5.7(d), and only
the lot designated as “residue” can be further subdivided, because it was the only one of the three
lots that was theoretically “on record as of October 5, 1988.” (September 9, 2003 Order at 66 —
67,73).7 |
At first blush, the interpretation seems to have merit. A closer reading of the entirety of
Section 5.7, however, completely disproves the interpretation and shows the Circuit Court’s
adoption of that interpretation to be misplaced. Note the entirety of the first full paragraph of
ection 5.7:

The purp'ose' of this district is to provide a location for low density single

family residential development in conjunction with providing continued

farming activities. This district is generally not intended to be served with

public water or sewer facilities, although in situations where the

Development Review System is utilized, it may be. A primary function of

the low density residential development permitted within this section is to

preserve the rural character of the County and the agricultural community,

All lots subdivided in the Rural District are subject to Section 5.7d

- Maximum Number of Lots Allowed. The: Development Review System

does allow for higher density [if] [sic] a Conditional use Permit is issued.
.

Read in context, the first paragraph of Section 5.7 contains an exception, a gateway, to

*" The Court has made the same error that was discussed in Harding v. Board of Zoning Appeals, 219
S.E.2d 324 (1975). In Harding, the court in effect applied a subdivision ordinancé instead of allowing the
Conditional Use procedure to operate. - :
“A special exception or conditional use, unlike a variance, does not involve the varying of an
ordinance, but rather compliance with-it. When it is granted, a special exception or conditional
use permits certain uses which the ordinance authorizes under stated conditions.”

- 1d

In this case, the opening paragraph of §5.7 contains a gateway into the Development Review System
which allows the Conditional Use procedure to operate to remove the proposed dévelopment from the
confines of §5.7(d).
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_the provisions of the DRS.%® That gateway is contained in the last sentence of that paragraph,
which states “The Development Review System dqeé éllow for higher density [if]? [sic] a
Conditional Use Permit is issued.” Id. The exception exists in order that a person could develop
his or her p’ropeﬁy by subJ:écting the property to the development review process of Section 7,
thereby éscaping the restrictions against further subdivision of Section 5.7(d). Stated ancther

Way,.if a person Wishes to develop his or her property, he or she can subject their proﬁer_ty to the
development review provisions of Section 7, thus avoiding Section 5.7(d), by using the exception

contained in the last sentence of paragraph 5.7, %

* The Zoning Ordinance itself works together to allow for uses which are not listed as principal permitted -

uses, but are instead conditional uses. - In other words, these are uses which are appropriate if certain

conditions are met. The Ordinance supports the conditional use process in numerous places, including:

Sections 1.3, 4.1, 4.10, 5.7, 6.1 and Article 7.

# The Circuit Court itself interpreted Section 5.7 by inserting an [if] in the last sentence of the first
aragraph. See September 9, 2003 Order at p. G6. ' '

*Section 5 7(d) of the Ordinance should not be read out of context. The Ordinance contemplates a
lengthy process to obtain approval for propetty development and contains numerous sections instructing
interested parties the cotrect procedure to follow in proceeding through the development review system
and obtaining a conditional use permit. Those sections include, but are not limited to, the following:

Section 6.1 Development Review System (DRS)

The purpose of the Development Review System (also referred to as DRS) is to assess a
particular sites development potential based on criteria which determine the agricultural longevity of the
parcel] in combination with the presence of and compatibility with public services adjacent and in close
proximity to the site. The DRS is a numerical rating system designed to function within the framework of )
the traditional zoning districts referenced jn this ordinance. All commercial usos and those uses which are
not permitted in zoning districts shall be governed by the procedures set forth in Article 7 and all sections
that reference requirements to obtain a conditional use permit. It shall be unlawful to commence
construction of any commercial uses or uses which are not permitied uses in a zoning district without
obtaining conditional use permit approval.

Section 6.2 Issnance of a Conditional Use Permit

Application for a conditional use permit shall be made before construction of any uses not listed
as permitted uses within the appropriate zoning district. Upon receipt of an application, the site will be
evaluated by the Planning and Zoning Staff using the Dévelopment Review System. The two major
components of the System, the Soils Assessment and the Amenities Assessment, consist of criterion
which each possess a numerical value that is weighted relative to its importance as an indicator of a
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In the Kletter 1 / Daniels Forest appeal to the BZA, the BZA heard and rejected the
argument Iupon which J udge Steptoe based his interpretation of Section 5.7(d). Note this excerpt

from the appeal before the BZA, quoted in the September 9, 2003 Order at p. 63:

parcel’s agricultural significance or its development potential. The total mumerical value of the combined
criteria is 100 points: the Soil Assessment contributes 25 points and the Amenities Assessment
contributes 75 points. The highest total numerical valie of the combined criteria indicates that a parce] is
more suitable for agricultural, whereas, the lowest numerical value indicates that development is more
appropriate for the site. A score of 60 points ot less advances the application to the Compatibility
Assessment as provided in Section 7.6. A score of more than 60 points may be evaluated by the Board of
Appeals before it can be advanced to the Compatibility Assessment Meeting Stage. '

CRITERION .CRITERION WEIGHT
(a) Size of site =~ - 6 (12) pis.
(®)  Adjacent development : 10 pts.
(© Distance to Growth Corridor : 6 pts.
(d) Comprehensive Plan Compatibility 8 pts.
(e) . Proximity to Schools ' 12.(0) pts.
® Public Water Availability : 11 pts.
(g) - Public Sewer Availability 11 pts.
(h) Roadway Adequacy 6(12) pts.
§3) Emergency Service Availability 5 pts.

% (a)  Size of Site (6 pts.)

ok ok

Section 7.3 General Development Review System Requirements

(a) Ifa developef’s proposal is not listed as a principal permitted use in a zoning district, he must.
submit a Development Review System application for his project subject to the requirements of Section
74,

(b) Filing an application with the Planning and Zoning Staff is the first of several states within the
Development Review System. Those stages are listed below.

(1) Filing the application

(2) Planning and Zoning Staff Evaluation of the Development
Review System

3) Compatibility Assessment Meeting

(4)  Public hearings :

(5) Planning and Zoning Commission’s Decision on the issuance or
denial of the Conditional Use Permit

(6) Board of Appeal’s decision on any appeal processed
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3. The Board concludes that the Conditional Use Permit process allows a
- prospective subdivider to subdivide the property into greater number of
lots with a greater density than may be allowed in the rural district
pursuant to seciion 5.7, Zoning Ordinance, The Board concludes that
section 5.7(d)(3 and 4) does not apply in the stage of the proceedings. The
developer seeks to subdivide his property into a greater number of lots
than may be allowed by section 5.7. The developer may only do this if he
complies with the Conditional Use Permit process and obtains the permit.
Therefore the board concludes that the limitation set forth in section 5.7
pertaining to the subdivision of a residue or parent parcel are not
applicable at this stage of the process.

Id., see also Blackwell, et al. v. Raco, ef al., Appeal No. AP01-04

The BZA read the last sentence of Ordinance Section 5.7 literally, which statés that “the-
Development Réview System does allow for higher density [if] (sic) a conditional use permit is
issued.” Under the BZA’s literal reading of Section 5.7, participation in the DRS procedure and
the obtaining. of a conditional use permit allows the subdivision to be taken out of the confines of

the limitation on further subdivision of lots in Section 5.7(d). |

The Circuit Court, however, disregarding the BZAs interpretation of its own ordinance,’*

*! This was also a consistent interpretation with that of the Zoning Administrator. See Affidavit of Paul
Raco, which Buckeye attempted to enter into evidence in the case below, but was denied by Judge
Steptoe. That Affidavit stated in part:
“This letter is in response to your letter regarding my policy (until the Circuit Court
Decision on the three Roderick properties) on the application of the Development Review
System (DRS) on parcels not deemed the residue. My interpretation, until the
aforementioned court decision, was that the Development Review System did indeed
supersede Atticle 5, Section 5.7 of the Zoning Ordinance. Furthermore, this
interpretation was in place from 1988 until the court decision. '

One example of this interpretation was two Conditional Use Applications that were
reviewed in 1989, Glenn Woods (Z89-10) and Glenn Meadows 11 (789-11). Although
one wasn’t residue, they were processed simultaneously on one parcel of land.”
While Judge Steptoe goes to some length in his July 12, 2004 Order to distinguish this Affidavit, (See
July 12, 2004 Order at p. 49} as being only Raco’s opinion as to an official position of the BZA, it is

. apparent from the Affidavit that the BZA also followed this procedure, or élse appeals would have

ensued. See also the Letter from Paul Raco, Zoning Administrator that was read into the record in a_
proceeding in the Circuit Court below by Peter Chakmakian.
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ignored the exceptiori contained in Section 5.7 and Instead focused on the provisions of Section
.5 7(d) that preclude subdivision. as though the Section 5.7 exception did not exist. The Circuit
Court therefore erred in its interpretation of Section 5.7 of the Ordinance by ignoring the
exceptions contained therem which allow all property to escape Section 5.7(d) by going through
the DRS.

By disregarding the BZA’s interpretation of its own Ordinance, the Circuit Court
: improperly interfered with the interpretation of the Ordinance by the agency charged with its
interpretation, i.e., the BZA, fhereby violating the Corliss decision.

| 3. "I*}*erpre tations of statutes by bodies charged with their administration
are given great weight unless clearly erroneous.” Syl. Pt. 4, Security Nat'l
Bank & Trust Co. v, First W. Va Bancorp., 166 W.Va.. 775 277 S.E.2d
613 (1981). '
Syl. Pt. 3 Corliss v. Jefferson C’ounty Bd. of Zoning Appeals, 214 W.Va. 535, 591 S.E.2d
93 (W.Va. , 2003)

In Corliss, this Court recognized_ and re-affirmed that a Court should defer to an agency’s
interpretétion of its own. ordinance unless ‘;clearly erroneous.” fd., Further, Corliss implicitly
agreed with the interpretation of the Zoning Administrator and the BZA as to Section 5. 7 finding
that the “ordinance provides a mechanism Whereby a ‘conditional use permit’ application may be
filed to seek the Commission’s permission_ for an already approved use of the land.” Corliss at.p.
9s.

The .Circuit Court, in its September 9, 2003 Order, made no finding that the BZA was
“clearly erroneous” in its interpretation and application of the Ordinance, as required by the

Corliss decision.

Absent the “clearly erroneous” finding by the Court, where there are two reasonable
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interpretations of an issue in which discretion is vested in an agency to act, the Court must defer
to the agency’s interpretation, even if the Court might have reached the alternate conclusion.

“A reviewing court must evaluate the record of the agenéy’s proceeding to -

determine whether there is evidence on the record as a whole to support the

agency’s decision, The eévaluation is conducted pursuant to the administrative

body’s findings of fact, regardless of whether the Court would have reached a

dif;crent conclusion on the same set of facts. (Interpreting agency decision).”
Frank’s Shoe Store v. W.Va. Human Rights Commission, 179 W.Va. 53, 365 S.E. 2d 251
(1986)” - | |

Buckeye attempted to resolve this issue by filing its Rule 60(b) Motion, which was
decided by Judge Steptoe in the July 12, 2004 Order.

The Court conducted an analysis of the BZA’s decision making process in the July 12,
2004 Order and concluded that the BZA’s decision was based on an erroneous principle of law.
(July 12, 2004 Order at p. 34) However, the Court seemed to indicate that the “erroncous
principle” was that the BZA’s erred in giving the zoning administrator deference in his decision
regarding the adequacy of the support data. Tt is unclear whether the “erroneous principle” in the
Court’s analysis of the BZA’s decision is applicable to the Section 5.7 issue.

It appears that, in the July 12, 2004 Order, the Court did not find that the BZA was

“clearly erroncous” in its interpretation and application of Section 5.7 of the Ordinance, as

required by the Corliss decision. If the Court’s reference on page 52 of the July 12, 2004 Order

did amount to a {inding as to Section 5.7, the Court erred because the “erroneous principle” in

the Court’s analysis is founded on the Court’s conclusion in Jefferson Utilities that the zoning

2 See also Walker v. West Virginia Ethics Com'n, 492 S.E.2d 167, 175, 201 W.Va. 108, 116 (W.Va.
1997); Berlow v. West Virginia Bd. of Medicine, 458 S.E.2d 469, 475, 193 W.Va. 666, 672 (W.Va. 1995);
CDS, Inc. v. Camper, 438 SE.2d 570, 572, 190 W.Va. 390, 392 (W.Va. 1993); Roberts v. Greiner, 386
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administrator has no inherent decision making authority. The “erroneous principle” is not

.founded on Corliss.

This Court should therefore overturn the decision because the Court committed error in

misinterpreting the Ordinance and overruling the underlying decision of the Zoning

Administrator and the BZA. .

B. Iwo Of The Circuit Judges In The 23rd Judicial Circuit Have Come To
Opposite Conclusions Concerning The Meaning And Application Of This Court’s
Decision In Corliss V. Jefferson County Board Of Zoning Appeals

There are two different interpretations of the effect of the Corliss decision in the 237
. P

Judicial Circuit, first by Judge Gray Silver and now, in the instant case, by Judge Steptoe.

1. Judge Silver’s interpretation of Corliss

Judge Silver decided the case of MacElwee, et. al. v. Jefferson County Board of Zoning

Appeals and Thorn Hill, LLC, et. al. (herein “Thorn Hill”) shortly after Judge Steptoe decided

the undeﬂYing Circuit Court level Corliss case.”® Thorn Hill appealed Judge Silver’s decision.

When this Court reversed Judge Steptoe’s decision in Corliss, the Thorn Hill Petitioners -

asked this Court to remand the Thorn Hill case to Judge Silver for further deliberation and
consideration in light of this Court’s Corliss opinion, because the underlying Circuit Court

Orders in Thorn Hill and Corliss were virtually identical.

S.E.2d 504, 505, 182 W.Va. 137, 138 (W.Va. 1989); Monigomery General Hosp. v. West Virginia Human
Rights Com'n, 346 8.E.2d 557, 558, 176 W.Va. 580, 582, (W.Va. 1986).

*In Thorn Hill, at the Cirenit Court level, Judge Silver adopted Judge Steptoe’s reasoning (and in fact,
mostly the exact language) in Judge Steptoe’s underlying Circuit Court level Corfiss decision. After
Judge Silver issved his Order in Thern Hill, Thorn Hill filed a Petition for Appeal in this Court, dlleging
many of the same legal errors which were raised in Corliss, since the Judge Steptoe’s Order and Judge
Silver’s Order were in large part identical. '
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On remand, Judge Silver carefully considered his prior decision in light of the Corliss
decision and reversed himself. Judge Silver held:

‘While the Court’s use of the Circuit Court decision is not improper in
itself, the subsequent reversal of the Corliss case requires reversal of
Thorn Hill. The language of the two Orders is virtually identical as to
their substantive provisions. Where the Orders are not identical, they
employ the same legal analysis of the issues presented. As such, the clear
and unequivocal reversal of Corliss requires the reversal of Thorn Lill,

Thorn Hill Order on Remand, p. 13.

Thus, Judge Silver carefully followed the Corliss decision and applied it to the facts of
Thorn Hill. In so doing, Judge Silver implicitly ackhowledged that. the Zoning Administrator

had discretionary aﬁthority.

2. Judge Steptoe’s interpretation of the Corliss decision

a) Judge Steptoe -failed to apply Corliﬁs
Buckeye filed a Motion under RuIé .60(b) with the Circuit Court in Jefferson Coufﬁy,
asking Judge Steptoe to reconsider his decision in the instant case in the light of Corliss. Rather
than app}ying the spirit of the Corfiss decision, Judge Steptoe has carefully parsed the words of

the Corliss case, and concentrated on what Corliss did not say instead of concehtrating on what

‘Corliss did say.**

. Judge Steptoe states this conclusion, or a variation on this conclusion, in a variety of places:

* Withregard to the adjacent land measurement issue, Judge Steptoe said: “As important as it is to
acknowledge what the Supreme Court did say, it is equally important to admit what it did not
say.” (See July 12,2004 Order, p. 11) Judge Steptoe then went on to find that this Court did not
prescribe any particular adjacent land measurement method.

*  With regard to the support data issue, Judge Steptoe said: . . . it is as important to admit what
the Supreme Court did not say as it is to acknowledge what it did say.” (See Rude 60(b) Order, p.
14} Judge Steptoe then went on to find that the Board might “find that similarly detailed support -
data is inadequate in another instance.” Id.
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b) . Judge Steptoe applied his own prior decision as the
interpretative guide in this case

Instead of applying Corliss, Judge Steptoe looked to a decision which he had previously
made in the Jefferson County Circuit Court, titled Jefferson Utilities, Inc. v. Jefferson County .
Board of Zoning Appeals, et. al., Civil Action No. 03-C-278.3° Judge Steptoe concluded that:
“As a result, the Court’s reexamination of its prior opinion Qrder in this
appeal, though prompted by the Corliss decision and the Rule 60(b)
motions, is necessarily undertaken in light of the lessons learned in -

Jefferson Utilities.”

(July 12, 2004 Order, p.6).

Judge Steptoe applied his own analysis based on Jefferson Utilities and a variety of North
Carolina decisions to the facts of the instant case, while Cé:refully parsing the Corliss decision
and effectively limiting Corliss to the facts of that case.

The effect of Judge Steptoe’s application of his own Jefferson Ulilities opinion was to
totally eliminate the discretion of the Zoning Administrator, reducing the Zoning Administrator
in Jefferson County to a ininis_terial status possessing no authority, Aiséretion, or.decision making
ability, and having no ability to make significant determinations regarding the sufficiency or
applicability of zoning matters. Judge Steptoe’s deci.sion has wholly ignored this Court’s ruling:
in the Corliss case, Wherei_n this Court (while admittedly not directly deciding this issue)
assumed and affirmed that the Zoning Administrator had discretion to determine a variety of

matters under the Ordinance which were dealt with in the Corliss opinion, including but not -

* The Jefferson Utilities case was separately appealed, with the Petition for appeal filed on November 9,
2004. This Court has consolidated the Jefferson Utilities appeal with the Buckeye case for purpose of
appeal. :
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limited to the Sufﬁciency of support data, and other matters which were given to the Zoning
Administrator by the Ordinance.36 |

The T horn Hill decision is s1gmﬁcant because 1t like Corliss, 1mp1101t1y recogmzes that
the reason the County Comm1ss10n created the Zoning Administrator was to administrate the
myriad issues involved in a plannmg and zoning office. The staff must process initial
infonnation and make initial determinations, or the system will grind toa halt. The effect of
Judge Steptoe’s ruling in the instant case is to force the administrative decisions out of the hands
of the administrator and into the hands of the BZA who afeessentiaﬂy lay people, emploved
elsewhere, and who would be overwhelmed by the sheer volume of decisions that would be

requjred to conduct the planning and zoning function in Jefferson County on a day to day basis.

3. The two Judges reached opposite conclusions

Nowhere is the contrast between the two Court’s rulings more pronounced than in the

issue of the Zoning Administrator’s role and authority to make meaningful decisions in this case.

Judge Silver in Thorn Hill acknowledges that “the zoning administrator agreed that the support

data subxﬁitted to him was adequate” (See Thorn Hill Amended lOrder p. 5) and that “the Zoning
Adrﬁinistrator and the BZA had upheld the adequacy of the support data.” (See Thorn Hill
Amended Order p. 13) Thus, Judge SﬂVCI_‘- acknowledges in Thorn Hill, as this Court did in
Corliss, that the Zoning Administrator had the ability to make determinations as to the
sufficiéncy of support data. |

Contrary to Judge Silver’s decision, Judge Steptoe in the instant case ultimately holds

% The Ordinance gives the Zoning Administrator a vanety of respon51b111t1es and authority, including
Section 3.1(a) of the Ordinance.
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that the Zoning Administrator has no decision making authority. (July 12, 2004 Opinion Order
Resolving Rule 60(b) Motions at iap. 26 and 30) |

Thus, when faced with similar issues related to the Zoning Administrator’s statutory
authority to deéide sﬁbstantive igsues, two 6f tfle Circuit Judges in the 23™ Judicial Circuit hav¢
come to opposite decisions concerning the meaning of the Corliss-.decision. Judge Silver
acknowledges that the Z(.)ning- Administrator has authority to make administrative
determinations, while Judge Steptoe explicitly holds that the Zoning Administrator has virtually
no decision making authority. The result is confusion iﬁ the local administrative bodies, the
local bar, and the members of the public secking zoning determinations as to the proper
procedural steps to take in a zoning application. This Court should clarify and standardize the

meaning of the Corliss decision in this Circuit in this appeal.

C. The Circuit Court Erred Tn His July 12, 2004 Decision That The Zoning
Administrator Lacks Authority : '

In the July 12, 2004 Orﬁer,_ Judge Steptoe conducted a lengthy review of the zoning /
~ subdivision procéss, and concluded that the BZA had committed an error of law because it
applied a wrong standard of review to the administrator’s decision to give Buckeye passing
scores on the LESA system. (July 12, 2004 Order at 34). Judge Steptoe held that the zoning
administrétof was little mdre than a ministerial employee, with no discretionary authority or

~ decision-making ability.’” The Court opined that the zoning administrator could not make any

*" The Circuit Court’s findings of error in the September 9, 2003 Order regarding the BZA’s decisions as
to support data (p. 34), description of surface conditions (p. 39), effected wildlife population (p. 42),
traffic type (p. 44), and the subdivision of the residuc (p. 73) were not adequately dealt with in the July
12, 2004 Rule 60(b) Order. However, all of the findings of error seem to fall under Judge Steptoe’s
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discretionary determinations a§ to, for-example, the adéquacy of support data, (July 12, 2004
Order pp 33 - 34); that these determinatiéns are quasi judicial functions —i.e., that the BZA must
ﬁake those determinations de nove, and that the underlying determinations By the BZA, based
on the zoning administrator’s deciéion, were therefore wroﬁg, aﬁd an error of law,

‘While J udg_e Steptoe ostensibly béses his July I 2, 2004 Order on a determination that the
BZA “applied an erroneous principle of law” (July 12, 2004 Order at 34) the foundational
boncept that gives rise to this conplusion is Judge Steptoe’s own decision in Jefferson Utilities
that the Zoning Administrator has no discretion. Judge Steptoe is therefore applying his own
Jefferson Ulilities decision, instead of .this Court’s decision in Corliss, to determine that *;he BZA
“applied an erroneous principle of law.” _

Note the following opinions from Judge Steptoe’s July 12, 2004 Order, and the
subsequent Order denying the Stay:

s The Zoning Administrator only has authority to “perform ministerial acts”

(July 12, 2004 Order, p.26).

. . . . the Zoning Administrator’s authority is merely ministerial in scope . .
- (July 12, 2004 Order, p.27). :

° Holding that the Zoning Administrator is not entitled to a “presumption of

correctness” because the Zoning Administrator has only a “ministerial
function” (July 12, 2004 Order, p.27).

° Holding the “Zoning Administrator has no discretion to abuse” (July 12,
2004 Order, p.30). _

o Holding that the County Commission may not confer zoning
administration on “ministerial employees” (Order Denying Motion for
Stay, P. 2)

The Circuit Court’s conclusion is contrary to the Ordinance, Corliss, and to state statutes.

As set forth below, the Zoning Administrator falls under the deferential standard accorded to the

general concept that the BZA was in error because it treated the Zoning Administrator as though he had
discretion. As set forth above, Buckeye believes Judge Steptoe erred in this determination.
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BZA under Corliss because he is an “administrative official or board charged with the
enforcement of an ordinance” within the meaning of W. Va. Code §8~24-55 (1). Thus, the
Zoning Administrator should be accorded deference in accord with the Corliss/Wolfe standard,

and it was an error to hold otherwise.*®

1. The Cireuit Court’s decision is contrary. to the Ordinance

The decision is in error because it did not apply the clear directive of the Ordinance that

decisions as td the adequacy of | the support data are within the realm of the Zoning
Administrator, In Section 7.4{g), the Ordinance squarely addresses who has responsibility for
finding submitted support.data to be inadequate: "The Zoning Administrator shall determine if
the sketch plan and support data are adeqﬁate.” As set forth beiow, Corliss applied this section
of the Ordinance and ciﬁng the Ordinance as authority held that the Zoning Administrator had

the .discretionary authority to make determinations of adequacy regarding the support data issue.

2, The Circuit Court’s decision is contrary to Corliss

The Circuit COurf also erred because it failed to apply thé Corliss langﬁage thaf states that
~ the determination of “adequacy of the support data submitted rests with the zoning administrator
... Instead, the Court decided that thé determination of “adequacy” by the Zoning administrator
is ndt a substantive determination of adequacy, but is instead only a clerical determina_tion,. ie.,

as to whether there was information submitted, not whether the information is truly “adequate.”

% The Court below purposely distinguished and did not follow Singer v. Davenport, 164 W, Va. 665, 668,
264 S.E.2d 637, 640 (1980), which mandates that a county comprehensive plan is to be used only as an
aid in enacting future zoning ordinances. Ignoring Singer, the Court used the Jefferson County
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This Court in Corliss conducted an extensive analysis of the Zoning Administrator’s
-evaluation of the subdivision data in that case. The Corliss Court did not find that the Zoning
Administrator had no statutory authority: in fact, it upheld the Idetermination of the same Zoning
Administrator that Judge Steptoe has ﬁow found to be without authority to make decisions on the
issues presented in this case. B

.Some of this Court’s observations in Corliss regarding the Zoning.Administrator were:

. As part of that process, a.Land Evaluation and Site Assessment ("LESA™)
was performed by the Zoning Administrator, Paul Raco. Corliss, 214
W.Va. 535, 538, 591 S.E.2d 93, 96 (W.Va.,2003)

e In section 7.4(g), the Ordinance squarely addresses who has responsibility

' for finding submitted support data to be inadequate: "The Zoning
Administrator shall determine if the sketch plan and support data are
adequate." In this case, the submission of Arcadia's support data did not
prompt the Zoning Administrator to make a finding of inadequacy.
Corliss, 214 W.Va. 535, 541, 591 S.E.2d 93; 99 (W.Va.,2003)

. The Zoning Administrator was correct in his observation that the
Ordinance " simply lists things to address. It doesn't explain what is
acceptable."  Corliss, 214 W.Va. 535, 542, 591 S.E2d 93, 100
(W.Va.,2003)

o In this Court's opinion, the key to determining adequacy has to be based
on whether the support data was sufficient in terms of enabling the desired
public debate to occur with regard to the proposed development. Both the
Zoning Administrator and the Zoning Board found the support data
submitted by Arcadia adequate to enable the desired goal of public
discourse on the proposed development. Corliss, 214 W.Va. 535, 542,
591 8.F.2d 93, 100 (W.Va.,2003) ‘ :

. The record in this case suggests that the lower court overlooked its duty to
give the appropriate amount of deference to the administrative decision
and Zoning Board's affirmance of that decision regarding the adequacy of |
the support data. Corliss, 214 W.Va, 335, 542-543, 591 S.E.2d 93,100
(W.Va,,2003)

Comprehensive Plan to interpret the'.existing ordinance. The Court specifically held that Siﬁgér is
inapplicable to the Zoning Ordinance of Jefferson County: (September 9, 2003 Order at p. 57)
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° Importantly, that support data provides a launching point from which the
public can begin to participate in and the Zoning Administrator and the
Commission can conduct the multi-stage reviewing process that is
involved in any application for a conditional use permit.  Corliss, 214
W.Va. 535,543, 591 S.E.2d 93, 101 (W.Va.,2003) :

Further, The Corliss Court found no error in the Zoning Administrator’s statutory

authority to make decisious as to land measurcment. instead, this Court conducted a thorough

analysis as to whether the “Zoning Administrator erred by using the bdundary or linear method

of land measurement in calculating that part of the LESA score which pertains to adjacent
development.” Corliss, 214 W.Va. 535; 543, 591 S.E.2d 93, IOI (W.Va., 2003).

The Corliss case is replete with instances where this Cdurt observed that the Zoning
Administrator. actively participated in decision making and review of issués presented in the
zoning context. In none of these instances did this Court indicate ﬂl;r:tt the Zo-ni.ng Administrator

lacked the statutory authority to make decisions.

3. The Circuit Court’s decision is contrary to West Virginia Code

W. Va. Code §8-24-55(1) states that a decision or determination of an “administrative

official or board charged with the enforcement of an ordinance” may be appealed to the BZA.>

It is axiomatic that the Zoning Administrator is an “administrative official . . . charged with the
enforcement of an ordinance,” thus, the statute contemplates that the administrative official can
make substantive decisions, or there would be nothing to appeal.

The statutory grant of power to the County Commission, and, subsequently, to the

# 1t is also true that a “decision” cannot mean every cbgnitive process undertaken by any government

official. If the term “decision” means any determination of the Zoning Administrator or the Planning _
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County Planning Commission, necessarily implies the grant of powers necessary to carry out the
statutorily created duties of those bodies. This in turn implies T;he grant of power to employees
and 'administraftive .ofﬁcials that are necessary to the performance of those same duties. Hov.v else
can these bodies function, if there is no grant of power to employees to perform their duties?

It ig the law of this State that a statute, ordinance, or 1aw should be interpreted*® to make
sense, and in a way that furthers the purpose of the ordinance.*!

B_ofh the Ordinance and the statute itself, when read as a whole, afe designed to allow -

evaluations of subdivisions 'by the local planning commission and its staff. The analysis by the

Commission on any issue, then appeals could be filed as to every administrative detail. This also cannot
be the result contemplated by the appeals process. However, this is not the case here.

Concerning our construction of statutory terms, this Court has said that "[iln the absence of any
definition of the intended meaning of words or terms used in a legislative enactment, they will, in the
interpretation of the act, be given their common, ordinary and accepted meaning in the connection in -
which they are used." Syllabus Point 1, Miners in Gen. Group v. Hix, 123 W.Va. 637, 17 S.E.2d 810
(1941), overruled on other grounds by Lee-Norse Co. v. Rutledge, 170 W.Va. 162, 291 S.E.2d 477
g 1982). Jackson v. State Farm Mut. Auto. Ins. Co. 2004 WL, 1488566 (W.Va.,2004)

" This Court has held:
“When interpreting statutes promulgated by the Legislature, we first discern the objective
of the enactment.” “The primary object in construing a statute is to ascertain and give
effect to the intent of the Legislature.’ Syllabus point 1, Smith v. State Workmen's
Compensation Commissioner, 159 W.Va. 108, 219 S.E.2d 361 (1975)." Syl. pt. 6, Stare
ex rel. ACF Indus., Inc. v. Vieweg, 204 W Va, 525, 514 SE.2d 176 (1999). In gleaning
legislative intent, we endeavor to construe the scrutinized provision consistently with the
purpose of the general body of law of which it forms a part. : o
“Statutes which relate to the same subject matter should be read and applied together so
that the Tegislature’s intention can be gathered from the whole of the enactments.’
Syllabus Point 3, Smith v. State Workmen's Compensation Comm r, 159 W.Va. 108, 219
S.E.2d 361 (1975)." Syllabus point 3, Boley v. Miller, 187 W.Va. 242, 418 S.E.2d 352
(1992). Syl. pt. 3, Rollyson v. Jordan, 205 W Va. 368, 518 S.E.2d 372 (1999). See also
Syl. pt. 4, in part, State ex rel. Hechler v.- Christian Action Network, 201 W.Va. 71, 491
S.E.2d 618 (1997) ("In ascertaining legislative intent, effect must be given to each part of -
the statute and to the statute as a whole so as to accomplish the general purpose of the
legislation." (interna! quotations and citations omitted)); Syl. pt. 2, in part, Mills v. Van
Kirk, 192 W.Va. 695, 453 SE.2d 678 (1994) ("To determine the true intent of the
legislature, courts are to examine the statute in its entirety and not select "any single part,
provision, section, sentence, phrase or word.' Syllabus Point 3, in part, Pristavec v.
Westfield Ins. Co., 184 W.Va. 331, 400 S.E.2d 575 (1990).M.
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Circuit Court (in this case, i.e., that the Zoning Administrator has no discretionary decision-
making authority with only ministerial functions), has wholly thwarted this overriding purpose
and stopped the Ordinance from operating as it was intended. This cannot be the proper

interpretation of this section, under the statutory construction rules outlined herein.

The rule against absurdity states that . . . a well established canmon of statutory

construction counsels against . . . an irrational result [for] [i]t is the duty of this Court to avoid
whenever possible a construction of a statute which leads to absurd, inconsistent, unjust or
unreasonable results._” Charter Communications VI, PLLC v. Community Antenna Serviqe, Inc.,,
211 W;‘Ja. 71, 77, 561 S.E.2d 793, 799 {2002) (citations omitted), as quoted in Dunlap v.
Iriedman's, Iné. 213 W.Va, 394, 401, 582 S.E.2d 841., 848 (W.Va. 2003) (Davis, I., dissenting
opinion).

The Circuit Court’s interpretation of this statute, i.e., eliminating the Zoning
Administrator’s discretionary role, would lead to “absurd, igconsiste_nt, unjust or unreasonable
- results” Jd. The Planning Commission, or the BZA, undér the Circuit Court’s analysis, would
have to collectively perform all analysis and perform every discretionary task in all subdivision
.ma“tters.‘n.

+ Other decisions of this Court are illuStfative of the principle of derived or implied power.

In Berkeley County, for example, the local building code enforcement dfﬁce, had filed criminal

State ex rel. McGraw v. Combs Services, 206 W.Va. 512,518, 526 S.E.2d 34, 40 (W.Va.
1999). : '
“ It is curious that, in a prior case, Judge Steptoe held that the Zoning Administrator propetly exercised
his discretion on exactly the same issue relative to a LESA evaluation pertaining to a proposed residential
development known as Harvest Hills, which was later appealed to the West Virginia Supreme Court of
Appeals in the Corliss case. Although the aforementioned Order of fhe Circuit Court has been reversed
by the West Virginia Supreme Court of Appeals, neither party appealed the Court’s finding regarding the
function of the Zoning Administrator nor did the West Virginia Supreme Court of Appeals find error in
the finding, :
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complaints against alleged building code violators, who were ultimately arrested. With regard_ to
tﬁe dele'g_ation of power to é County Commission relating to enforcement of building codeé, the
Berkeley County Circuit Court ruled that penalties for violation of a building code could not be
enforced because those penalties were not specifically authorized by statute. This Court reversed
the Berkeley County Circuit Court and held:

The general rule with regard to the powers of county governments is set
forth in Syllabus Point 1 of State ex rel. County Court v. Arthur, 150
W.Va. 293, 145 S.E.2d 34 (1965);
" 'The county [commission] is a corporation created by statute, and
‘possessed only. of such powers as are cxpressly conferred by the
Constitution and legislature, together with such as are reasonably and
- necessarily implied in the full and proper excrcise of the powers so
expressly given. It can do only such things as are authorized by law, and in
the mode prescribed.' Point 3, syllabus, Barbor v. County Court of Mercer
County, 85 W.Va. 359 [101 8.E. 721 (1920) 1."
See also Berkeley County Comm'n v. Shiley, 170 W.Va. 684, 295 S.E.2d
924 (1982). It is undisputed that neither W.Va.Code, 29-3-5b nor
W.Va.Code, 7-1-3n expressly authorizes a county commission adopting
the state building code to enact penaltics for violations thercof. Nor are we
directed to any general grant of power to impose penalties for the violation
of county ordinances, such as that conferred upon municipalities.
L
It appears, however, that such power may arise by implication. The
general rule is that a grant of the police power to a local government or
political subdivision necessarily includes the right to carry it into effect
and empowers the governing body to use proper means to enforce its
ordinances. See generally 5 McQuillan Municipal Corporations § 17.04
(3d ed. 1989); 56 Am.Jur.2d Municipal Corporations, Counties and Other
Political Subdivisions § 414 (1971). Pursuant to.this rule, it has been held
that even in the absence of an express grant of authority, the power to -
punish by a pecunia: / fine or penalty is implied from the delegation by the
legislature of the right to enforce a particular police power through
ordinances or regulations.

State ex rel. State Line Sparkler of WV, Lid. v. Teach, 187 W Va. 271, 274—275, 418 S.E.2d 585,
588 — 589 (W.Va.,1992) (Portions omitted) '

Like the enforcement action of fhe building code enforcement officer in State Line
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Sparkler, the Zoning Administrator in Jefferson Utilities is merely carrying out the logical
extension of the lawful powers granted to the County Commission and the Planning Commission
under West Virginia Code and the Zoning Ordinance. The application of the statute and the
Ordinance is a functional impossibility without a person such as the Zoning Administrator to
evaluate a givén subdivision’s compliance with the ordinance. Significant to this case is the fact
that the Ordinance creates the position of Zoning Administrator, and the 'a.uthority flowing to the
Zoning Administrator comes from the Ordinance. The system' would ﬁot function without the -
Zoning Administrator to handle the initial determinations and administrative details. The statute
also implies the Zoning Adminis-trator’s authority, and this Court should find that the Circuit
Court erred in holding otherwise.

D. Jefferson Utllltles, Inc. is a “public utility” within the meanm,«z of West
Virginia Law

With regard to the Jeﬁémbn Utilities case, which was consolidated herein, the Circuit
Court erred in not vacating the Order of the BZA dated September 18, 2003, and reversing the
determination of the Zoning Administrator. The Circuit Court should hav¢ ruled that Jefferson
Utilities; Inc. is a public utility for purposes of Section 6.4(f) of the DRS and that zero (0) points
should be assigned when Jefferson Utilities, Inc.{’s existing public water éysterﬁ is available to a
proposed development or when the existing public water system will be extended to the proposed
deévelopment,

The Zoning Admlmstrator s initial determmatlon dated July 12, 2000 and reaffirmation .

‘thereafter on March 6, 2003 which forms the basis of the Jefferson Utilities, Inc.’s appeal

- effectively holds that for purposes of Section 6.4(f) of the DRS, public water systems are defined

as “public” when they are owned by a governmental entity. The Zoning Admijnistrator defined
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'public water systems as “privately owned” or “central” when they are owned by a private entity
that is regulated by governmental bodies. Under the Zoning Administrator’s interpretation, then,
only the governmentally-owned systems can be “public utilitiés” and thereby qualify for Zero. (0)
points in a DRS evaluation. This interpretation is plainly wrong and clearly violates the equal
protection afforded to Jefferson Utilities, Inc. under the Constitutions of West Virginia and tﬁé |

United States.

4

1. The Zoning Administrator’s determination should be reversed
because it fails to properly interpret the plain meaning of Section 6. 4(1) of the
Development Review System.

The critical terms at issue in Section 6.4(f) of the DRS are “public water” and “privately
owned” or “central water.” The Zorﬁng Administrator is correct in his assertion that public water
is not a deﬂned term; however, his interpretation of the word public and his subsequent
interpretation of the term public water are flawed and must be re{/ersed. 3

The Zoning Administrator interprets the word “public” to mean “owned By the people,”
_ which ti‘anslates irﬁo “gov’emment owned.” Thus, the Zoning Administrator opines that public
water is only that form of water system that is government-owned‘. The Zoning: Administrator
opines that “privately owned” or “central water” is that form of water system fhat is privately
owned but governmentally regulated - and is therefore not subject to the saﬁie point scoré as'a
“government owned” system because it is not a “public utility,” This interpret.ation. is incorreqt
because it is a misstatement of the meaniﬁg of the word “public,” and because it is inconsistent
with the statutes and adininistrative rules df the State of West Virginia relative to public water

systems.
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2. Jefferson Utilities, Inc meets the definition of “public utility” under_
West Virginia Law

This Court has reviewed the issue of public utilities in the context of public and private
ownership.
In Wilhite v. Public Service Commission, 149 S.E.2d 273, 150 W. Va. 747 (1966), this

Court interpreted W, Va. Code §24- 1-1 et seq., and held that a public utility is established where

there is a dedication or a holding out either expressed - or implied that such person, firm or

corporation is engaged in business of supplying his or its product or services as a class or any
part thereof as distinguished from the serving of only particular individuals.

More importantly, in State ex rel. City of Wheeling v. Renick, 116 S.E.2d 763, 145 W.
Va, 640 (1960), this Court interpreted W. Va. Code § 24-1-1 et seq., and held that all public
utilities, whether publicly owned or privately owned, are subject to the same treatment and
supervision of the Public Serv1ce Commission. (See also Czty of Mullens v. Union Power Co., 7
S.E.2d 870, 122 W. Va. 179 (1940): |

See also Aﬁiliéted Const. Trades Foundation v. Public Service. Com'n of West Virginia,
211 W.Va. 315, 565 SE2d 778 (W.Va. 2002), which states in Syl Pt 7. that “Electric
generation and transmission facilities iﬁtended .solel'y for the sale of electﬁcity on the wholesale
ma:rkét are within the statutory-deﬁni‘tion of a public utility st forth in W. Va. Code §24-2-1
(1991) (Repl.Vol.QOOl) whenever it appears that the electricity produced will, in the coursé of
distribution, ultimately be sold to the public.”

| Thus, Jefferson Ut_iﬁties, Inc.isa -“public utility” under both statutory and case law in the

State of West Virglma and is due the equal protectlon afforded by the Constitutions of the United

States and West V1rg1ma The disparate treatment caused by the determination of the Zoning
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Administrator is impermissible. This Court should reverse the Circuit Court holdmg that the

determination of the Zoning AdmmIstrator was not a decision and reqmre the Zonmg

- Administrator to assess a score of zero (0) points when Jefferson Ut111tles, Inc.’s existing public

water system is available to a proposed development or when the existing public water system

will be extended to the proposed development.

VI. RELIEF PRAYED FOR

Based on the foregoing, this Court should overturn the Circuit Court of Jefferson County -
and send this matter back | to the Commission for the express purpose of reinstating the |
Conditiénal Use Permits that were previously issued to Buckeye in this case. Further, this Court
should hold that Jefferson Utilities, Tnc. is a “public utility” under the meaning of West Virginia
Law and Section 6.4(f) of the Ordinance.

Respectfully submitted,

Buckeve Deve]omnent
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