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This appeal arises from an Order revers'ihg the West Virginia Bureau of Employment

Programs Board of Rewew s ( ‘Board’ )fmal review and determlnatlon that the Appelfants '

are entitied to unemployment beneﬁts it is from this reversal rendered Aprll 27, 2005 _

by the Honorable Charles E. King, Jr., Circuit Court of Kanawha County, that the

Appellants now appeaL-




STATEMENT OF FACTS

On 'October__9, 2002, Appeliants Cooper and Gill filed for unemploymeht benefits,

and on October 10, 2002, Appellant Adkins file for unemployment benefits. The matters

were heard before a West'Virg_inia Bureau of Employment Programs ("BEP") Deputy

Commissioner (“Deputy”) and decisions, dated October 25, 2002, were sent to Employer .
Appellee City of Hinton ("Employer” or “City”) in each matter. The Deputy determined that |

all three claimants weré subjected to violence énd_ harassmentinthe workplaée and furt_hér :

noted that the “employer has failed to respond to reqUeéts for information regardihg th.e
Cla'iman{[s_’] separation.” See Deputy’erecEsions.. The final dat_(.a' ouf appeal was
| November 2, 2002. The Employer did not tlmely appeal | |
By!etterdated January17 2003 Counsel forthe Cliy of Hmton Michael E. Froble,
notified Greenbrier Valley Unem_pioyment that the City did not receive the Depu_tys
decisions and that it intended to appeal. Seé Ietter.déted 1117/03. A hearing on the
appeal was held on April 15, 2003, before Chief Administrative Law Judge' Marcel.la
E Townsend. - See Notice of Hearing issued 4/2/03. |

At the conclusion of the COnsoIidated' hearing in which the parties presénted

testimony"and te'ndered exhibits, Chief ALJ wansend affir_med, in separate orders, the

Deputy’s_ decisions fi.nding'that the claimants left work voluntarily with good cause involving

fault on the part ofthe erhployer.1 See Hearing Transcript (“HT”) and Order dated 4/18/03.

~ 'Areview of the Order reflects that the memorandum referenced in paragraph 15 of the
findings of fact is dated October 1, 2002, which i is the day before the Mayor removed police
- officers from their duty at City Ha]l




In sum, the Appeilants who worked at City Hall, and the Mayor of Hinton testlﬂed

that foliowmg her election in July, 2001 the workmg environment at Clty Hall was- hostlie

_ See HT at 41,° Mayors testimony at p. 149 of HT. leeW1se, just as the Appellants

testified that they felt like they were being harassed, the Mayor testified that she felt like

she was beirrg harassed. See HT at 34-_35, 92, 95,105, 1 1.5, 175-176.

' _rn AugUst 2002, folloWing a council meeting where t.he. Mafor believed thatthe Chief
of Po'li_ce 'displayed disruptive behavior, the Mayor hired Melvi‘n Cyphers to deal with police
issijes. See HT at 141; 149-1_ 50. On Mr. Cyphers’ fi'rst day of work, a physical altercation

| oceerred lat City Hail between himself an_d a council m_'em.ber, a mag.istra'te judge, two city

,po[ice officers and_A’ppelIan_t Gill, which resulted in criminal c_harges being broUght _against

| Mr Cybhers 's'eé HT at 153. Appellants testified fhat immediately prior to the altercation, -
Mr. Cyphers, who was Wearlng a gun in a side ho[ster ‘was harassing the Appellants and
trying to find out the whereabouts of the Chlef of Police, who was off on leave attending -
to hls_ sick brother. See HT at 15-18, 82, 84, 87, 123-125. When the council member

questioned Mr. Cyphers about harassing the Appellants, Mr. Cyphers began beating the

council member against the wall. HT at 20 and 85. While the Municpal Judge and
Appeliant Gill tried to pull Mr. Cyphers off the council member, Mr. Cyphers called

.App'ellant Gill a “bitch”, told her to ge.t her h_ands off him and that she was under arrest. HT
at86. |

*Appellant Cooper testified first, followed by Appellant Gill and Adkins. Appell'ant Gill

testified that she agreed with the testimony given by Appellant Cooper, and Appellant
Adkins testified that she agreed with the testimony given by Appellants Cooper and Gill.

_ 3Appellant Cooper testified that her prob[ems wrth the Mayor dld not begin until July
2002 _



Appellant Cooper llkeW|se saw the council .member belng held in a choke hold and
the Judge trying to puII I\/Ir Cyphers off him. HT at 20 When the City police arrived and
tried to handcuﬁ Mr. Cyphers, he kick one officer in the groin and attempted to choked the | _
other' HT at 22 Both officers and the counc;l member were treated at the hospltal.
foilownng the altercatlon HT at 22. Mr Cyphers gun was removed by the city pollce after
he was handcuffed HTat 26.

Appel!ant Adk_ins-did not witness the physical altercation beoause she had left work |
| -to take medication to her son. H't' at 124 When she returned Mr. Cyphers was on the

floor in handcuffe and everyone was upset. HT at 124. Although Appellant Adkins did not
_see Mr Cyphers choke and beat the council member against the wall and kick and attempt
" to choke the cﬂy'pohce officers, she testlfied that on a previous occasion Mr. Cyphers
made vuigar commente to her. HT at 125. All three Appellants testified that following the
physical aitercation they learned from farniiy me_mbers and former employees of the State
Police that Mr. Cyphers had a reputation of belng violent end vindictive. HT at 23-25, 90-
92, 125—127
_City Hall was closed for the remainder of the d_ay on the 5™ of September and the
next and did not open until the foliowing Monday, the 9" of September, when an
_— emergen'cy council meeting was scheduled to address the situation with Mr. 'Cyphers. HT |
31 an.d.101. In the meantime another council member informed Ap.peflant Cooper that
police protection would be provided if the Appellants returned to work: HT at27. When
-the Mayor and a thi_rd councii member did not attend the emergency meeting, anothet
“meeting was scheduled for the next day b&t'was later postponed. HT at 32. The situation
with_Mr_, Cypher_s was .never addressed at a council meeting. HT at.65 and 107.
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On Ootober 1, 2002, the Appellants éent the Mayor a letter asking about the status
. of Mr, Cyphers’ employment with'thé City'an'_d their concemns regarding the working
environment. Sée Clairnants’ Exnibit 1 to HT. Instead of resoonding to the Appellants’
request for mformahon the Mayor dlrected the Chief of Pohce to remove the city pollce
from thefr duty at Clty Halt See Claimants’ Exhibit 2 attached to HT. ln the same
memorandum the Mayor stated that "IIVIr. C'yghers was injnred on _September 5 and Will_ not
return for at least three months.” Before ALJ Townsend the Mayor testified that “[her]
_rnemo is poorly stoted. It doesn’t say what | meant. That t.hat was it. [Mr. Cyphers] wasn’t.
comlng back because he was to be a three month employee and he was on Workers )
| | Compensatlon forthree months "HT at 151. However no mformatlon was prowded to the
.' Appeilants, who behev_ed that t\/lr. Cyphers wouild be returning. HT at 28, 133. On | two
occasions following the phyéioal altercation, Mr. _Cyphers returned {o City Hali:. HT at t51 .
~ Appellant Cooper testified that she felt intimidated by Mr. Cyphe_rs_ because of the' way
- acted when .he was there. H_T at 59.
fhe final straw for Appellants Coopet and Gill came on October 8, 2002, after
‘charges were dropped against yet another council rhember for nis inappropriate behavior
toward Aopellant Gill. Both resigned on October 9, 2002. The Appellants testifiod that
they believed that the héras_sme_nt woutd not stop.. HT at 68-69, 105 and 131. Likewise
_ be]ieving that éhe was totally alone,_that n“o one was going to help her and not knowing
whethe’r Mr. Cyphe'rs woutd show up at City Hall' Appellant Adkins felt she had no other
opt!on but fo also leave. HT at 131 and 133-134. All three Appellants testlﬁed that they

were afrald of Mr. Cyphers. HT at 56, 109 and 132.



From AlLdJd Townsend’s Order, the Employer appealed to the Board of Review _and
ade novo review hearing was noticed for June 3, 2003. 'See_ Notices dated 5/22/03 and
6/27/0'3. In the'Notioe of Hearing all parties were in‘formed that the hearing 'wouid include
'a rewew of the record and that the parties could present oral arguments or wntten briefs. -
| fd. Likewise, the Notlce directed that additional evrdence would not be taken unless good
cause was shown for not presentlng the same before the ALJ but that upon recelpt of the
Notloe, a wntten request to present additional evrdence needed to be sent to the Board,
- “showing the nature of such evidence to i)e offered, an assertion of the pertin.ence of such
' evidenoe to the issues in the oase and the -ree.sons alleged to exist for failure to offer the
: .ewdence at the hearing before the Administrative Law Judge.” Md. o

On May 27 2003, the review hearing scheduied for June 3, 2003 was rescheduled
due to claimants’ counsei s unavailability. The review hear_zng was held on July 15, 200_3.'
See Notice of Hearing dated 6/27/2003. The Board reviewed all the doouments in the
_ matter, found that ALJ Townsend made a proper ruling and adopted her findings in their -
entlrety See Board's Order dated 7/16/03. On August 25, 2003, the Empioyer appealed'
i to the Circmt Court of Kanawha County. By letter dated December 9, 2003 Allyson
| Hilliard anﬂth, Law C[erk forthe Honorabie Charies E. King, Jr. prowded the partles with
a brrefmg schedulrng, further advrssng that “[t]hls action shall be submitted for deo|3|on on
~ briefsand proposed orders with flndings of facts and conclusions of law.” See Griffith Ietter
~ dated 12/9/03, . On April _27,_ 2004, a Final Order was issued that reversed the

decisions of the deputy, the ALJ and the Board of Review. This 'appeai foIIowed._




| -STANDARD OF REVIEW

West Vrrglnla Code § 21A-7-27 mandates that appeals from  circuit court -

unemployment compensation Judgments tothis Courtare governed by West Virginia Code

§ 29A—6—1. This Court has previously held that it is bo_und by the statutory standards
| applicable to circuits oourts and reviews questions of law presented de novo. Findings of

fact by the administrative officer are accorded deference Unles_s the reviewing court .

b'e-lieve's the findings to' be cleariy wrong. W. Va. Code . §§ 29A-5—4(g) and 29A-6-1.
Wheeiing~Pittsburg Steei Corp. v. Rowmg, 205 W. Va. 286 ‘517 S.E.2d 763 (1999);
Muscateli v. Ciine 196 W.Va. 588, 474 S E.2d 518 (1996)

V.

RES.PON_SE TO ASSIGNMENTS OF ERROR

A _Writ of certiorari is not the proper method for reviewing a Board of Review decision _

in an unemployment compensation case. An appeal first to the Circuit Court of Kanawha

County and then to this Court is the statutorily mandated judimai review process A

reviewing court should not set aside the Board's findings of fact unless such ﬂndlngs are
piainly wrong; however, the ptainly wrong doctrine does not appiy to conclusions of law.
Taborv. _Gattson,'207 W. Va. '424, 533 S.E.2d 356 (2000); Patton v. Gatson, 207 W Va.
- 168, 530 S.E,2d 167 (1999), University of We_st' Virginia Bd. of Trustees/West Virginia
University V. Agﬁhsky, 206 W. Va.180, 522 S.E.2d 909 i1999)' Summers v. Gatson, 205

W. Va. 198, 517 S.E.2d 295 (1999) Ohio Valley Medical Center, Inc. v. Gatson 202

| W. Va. 507, 505 S.E. 2d 426 (1998) Glass v. Gatson 200 W. Va. 181, 488 S.E. 2d 456




(1997); Ralsigh County Bd, .qf Educ. v. Gatson, 196 W. Va. 137 468 S.E.2d 923 (1996);
Federoff v. Rutledge, 175 W. Va, 389, 332 S.E.2d 855 (1985); Belt v. Rutledge, 175 W.
Va, 28, 330 S.E.2d 8:%7 (1985)' Butler :v Ruﬂedge 174 W. Va. 752, 329 S, E.2d 118
(1985) Mizelf v. Rutledge 174W Va. 639, 328 S.E.2d 514 (1985) Perfin v. Co!e 174
W. Va. 417 327 S.E.2d 396 (1985); Lough v. Cole, 172 W. Va, 730, 310 S.E.2d 491

(1983) K:samore V. Rut!edge 166W Va 675, 276 S.E.2d 821 (1981) W. Va. Code §
21A-7—21

v,
ARGUMENT

A. A WRIT OF CERTIORARI IS NOT THE PROPER MEANS OF OBTAINING
JUDICIAL REVIEW OF A BOARD OF REVIEW DECISION

In her'dissenti_ng opinidn, Justice Davis, in Scoft v. SteWart, 211 W. Va. 1, 6',. 560
S.E.2d 260, 265 (2001), r_éiterated the proper a'ppli.cat_io'n of a writ of certiorari:

The writ of certiorari may only be used when no mechanism for review of a judicial
or quasi-judicial proceeding is provided for by law. This proposition has stood firm

- and unshakable from the beginning of this state's creation. See Welch v. County
Court, 29 W.Va. 63, 73, 1 S.E. 337 (1886) ( "[Tihe writ of certiorari ought not to
issue but should be denled where there is other adequate remedy[.]"); Syl. pt. 5,
in part, Beasley v. Town of Beckley, 28 W.Va. 81 (1886) ("Where a party aggrieved

- can obtain redress by appeal or writ of error, he will not be allowed the extraordinary
writ of certiorari."). The majority opinion has, in effect, overruled precedent followed
for over one hundred years without even acknowledging that it has done so,

In Scott the majonty determmed that }udICIa! review of an dec;lsson |ssued by the
State Supermtendent of Educatlon by way of a writ of certiorari was avallable because the

Administrative Procedures Act ("APA") was amend_ed in 1988 to remove the exemption of




the State Board of Education. Scoft v. Stewanf, 211 W.Va. 1, 4, 560 S;E_.2d 260, 263
(2001). Applying the authority of the APA, the Court concluded that "nothing in fthe]
chapter shall be deemed to prevent other means of review, redress or relief prowded by |

iaw " Id :

| 1. THELAW PROVIDES FORAMECHANISMFOR REVIEW OF THEBOARD
OF REVIEW'S DECISIONS. -

Unhke the Board of Educat;on m the Scott case, the Board of Revzew remains
exempt from the APA. Even the c:rcwt court concluded that” [the] West Vlrglma
'Admlnlstratlve Procedures Act does not apply to contested cases lnvolvmg the bureau of
employment programs.” Circuit Court Order dated 4/_27/04.

The procees tor.jud_icial review on Board of Review decisiohs is Specifically provided.
by statute. VW Va. Code § 21A—7~17 There is no statutory authority for a party to
challenge a Board of Review de0|3|on through an extraordlnary writ. Scott v. Stewart 21 1.

W.Va. 1, 4, 560 S.E.2d 260, 263 (2001).

2. | NO SUBSTANTIAL RIGHTS ARE ALLEGED TO HAVE BEEN VIOLATED.

More0ver, in order for a writ of certiorari to lie from an inferior'tribunal, substantial_ _
rights must be alleged to have been violated. The defendants below made absolutely no
dlaim of any violation of substantial rights. Likewise, despite recei.ving-two Notices of

Hearings before the Board of Review, advising as to its right and the procedure for having




additional evidence-entered into the record ?* the City of Hinton failed to request an
_ opportunrty to present such ewdence

3. THE EVIDENCE OUTSIDE THE RECORD THAT WAS CONSlDERED BY
THE CIRCUIT COURT WAS NOT RELATED TO A VIOLATION OF
SUBSTANTIAL RIGHTS. '

.Fihally, even if a writ of certiorari were to lie, the circuit coUrt “is authorized fo take

evidence, mdependent of that contarned in the record of the lowertnbunal to determine -

[wolatlons of substantial rlghts] have occurred Board of Educ Lincoln County V.

- MacQueen, 174 W Va 338, 325 S E. 2d 355 (W Va. 1984) The Clty adm|tted in |ts brief
to this Court as foilows

The affidavit submitted by Rex Cyphers essentlally stated that he was not at fault

for the confrontation, and that the charges against him were dropped .. . The

affidavits of Mayor Mathews and Larry Meador were simply meant to botster the

~ argument that there was no fault on the part of the employer by showing that the

Mayor and Councu men attempted to meet with the Appeliants conceming their-
fears. . _

City of Hintorr Briefatp. 11. The City has never asserted claims that its sUbstantiat rtghts
were violated and the afﬂdawts considered by the Circuit Court do not present evidence
about v10]atrons of substantial rrghts

- Therefore, because the _Crrcurt Cou.rt Lrtilized a writ of certiorari and atioweti

~ additional evidence to be considered upon the review of the Board of Review's decision,

“Title 84, Procedural Rule Board of Review, Series 1, governs the initiation and conduct of
hearings in contested unemployment claims before the Board of Review and its subordinate
tribunals. Section 15.8 provides that motions to present additional evidence will be granted upon
‘appeal to the board for good cause shown.
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the decision of the Circuit Court should be reversed, allowing the Appellants to be eligible
for une'mployrnent benefits.

B. - THE BOARD OF REVIEW’S FINDINGS OF FACTS. ARE ENTlTLED TO -
' SUBSTANTIAL DEFERENCE, SUPPORTING ITS CONCLUSIONS THAT THE
APPELLANTS LEFT WORK VOLUNTARILY WITH GOOD CAUSE INVOLVING
FAULT ON THE PART OF THE EMPLOYER '

A frndrng is ciearly wrong |f there is no substantral e\ndence inthe record to support |
it or, after a review of the record the court is left wrth a definite and firm conviction that a |
mistake has been made. Hanfon_ V. Logan County Board of Educatron, 201 W.Va. 305, |
| 496'S.E.2d 447 ('1 997). In Morris MemOrr'al Conva!escent Nursing Home Ioc- V. West_
V.'rgmra Human Rrghts Comm'n, 189 W. Va. 314 431 8.E.2d 353 (1993), this Court defined

substantral evidence" as: '

such relevant evidence, on the whole record, as a reasonable -
mind might accept as adequate to support a finding; it must be
enough to justify a refusal to direct a verdict, if the factual
matter were tried to a jury. 'This is something less than the
weight of the evidence, and the possibility of drawing two
inconsistent conclusions from the evidence does not prevent
an administrative agency's finding from being supported by
substantial evidence.' The reviewing court is not entitied to
reverse the finding of the trier of the facts simply because the
reviewing court is convinced that it would have weighed the
evidence differently if it had been the trier of the facts. Id. at
316, 431 S.E.2d at 355 (quoting Brammer v. West Virginia
Human Rights Comm'n, 183 W.Va. 108,111,394 S. E 2d 340,

343 (1990)).

Fairmont Specra!ty Services v. West Virginia Human Rrghts Com'n, 206 W. Va 86, 90, 522
S.E.2d 180, 184 (1999) |

In the case at bar, the :Circu_it Court of Kanawha County erred by reversing the

Board of Review’s decision because it improperly substituted its judgment for that of (1) the
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deputy who initially heard the matter; (2) Chief ALJ Townsend who established the record;
and (3) the Board of Review, which re’vi_ewed the record de noyo Summers v. Gatson, 205
W. Va. 198. 203, 517 S, E.2d 295, 300 (1999). In contrast to the Board of Review's |
frnd1ngs of fact, whroh are supported by the ewdence in the record, flndlngs made by the

Circuit are not supported by the evrdence

1. No wutness was questloned regardmg whether Mr Cyphers gun was loaded

or not See paragraph 8 of Circuit Court’s Flndlngs of Fact

2. There is no evidence in the record developed from the tribunal be!ow'th'_at_ the
charges against Mr. Cyphers were droppe.d' this information was submitted to the
reviewing court by way of an affldawt that was not subject - any exammatlon by the

Appel!ants See Paragraph 9 of CII"CUIt Court’s Flndmgs of Fact.

3. | The Circuit Court found that Mr Cyphers did not intimidate the claimants

when he returned to work on September 12% desplte the fact that the Mayor testified that .. ‘
Mr Cyphers came back on the 5% which the Appellants testlfled was a Thursday, and the
foliowrng Monday, which the Mayortestlﬂed was the 9" of September See Paragraph 10'

of Circuit Court s Findlngs of Fact.

4. - The Circuit Court found that the Mayors letter only suggested that Mr,

Cyphers was |n}ured and would not return for at least three months. The Mayors letter
specifically stated that Mr. Cyphers’ return wou[d- not occur fo'r_ at least three months.
" Appellants testified that they d.id not know when Mr. Cyphers would return and that it was
exactly this in_forrhation that they sought frorn the Mayor as ameans to.alleviate their fears

and feelings of harassment. See Paragraph 12 of Circuit Court’s Findings of Fact.
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9. At the hearing before ALJ Townsend the Mayor refused to identify the
employment status of Mr. Cyphers statrng that she was uncomfortable identifying whether

| Mr. Cyphers was a contract worker or an employee of the City of Hinton. See HT at 171. -

. 6. The Crrcuat Court found that the Appeliants Cooper and Gill voluntanly
re31gned 'ONLY because of the physu:al altercatlon on September 5™ desplte their
extensrve test:mony regardlng the violent reputatlon of Mr. Cyphers and the admltted
| harassment and hostllrty in the work place leerse the Circuit Court falled to address
Appellant Adkins’ encounters W|th Mr Cyphers or her knowledge about his general.

reputatlon in the commumty

7 The Circuit Court erroneously found the physmal altercatlon “did not mvolve
.. Claimants.” Paragraph 16 of Circuit Courts Findings of Fact. Mr. Cyphers not only -
threatened Appellant Gill but she physn:al!y tried to “pull lVIr Cyphers off the council
member he was attemptrng to choke and beating against the wall. Appellant Cooper_was

a first hand witness and became hysterical as result of the altercation.

| 8. . The Cll’CUlt Court found that Appellant Gill wnllrngly and freely put her hands
on Mr. Cypers and did not sustaln any injuries or harm. See Paragraph 18 of Circuit
Court S Flndmgs of Fact. Appellant GI|| put her hands on Mr. Cyphers in an attempt to pull
- .hlm off the counc:l member who was being beat by Mr. Cyphers a man who had a gun '

strapped to his side.

'9. ~ The Circuit Court found' that Mr. Cyphers did not engage in any unwelcome
_physical conduct or contaot with the Appellants See Paragraph 20 of Ctl’CUIt Court S

Findings of Fact Appellant G|II testified that she pulled Mr. Cyphers hair and the back of

13




~his shirt to get him off the council member and that Mr. Cyphers said, “Get your hands off

me, you bitch. You're under arrest.” This testlmony does support the Court's conclusion

that Mr. Cyphers did not engage in-an unwelcome interaction wrth Appellant G|Il The

C|rcu1t Court further found that Mr. Cyphers did not engage m unweloome contact with
anyone otherthat the council member Testimony in the record established that both the
police officers who subdued Mr. Cyphers were treated at the hospital followmg the .

altercahon

'10, - Despite Appellants test|mony that Mr Cyphers presence made them feel
threatened because of the physroal altercatlon and his reputatron for being violent, the
C|rCU|t Court found he “made absolutely no threats or |nt|m|datrng remarks towards (S|c)
the [Appellants]" and further that he did not drsplay hostlllty toward the Appeliants

Paragraphs 21 and 26 of Circuit Court's Findings of Fact.

.1 1. Despite the Appellants’ uncontradicted testimony rega_rding their fears of Mr.
- Cyphers and the admitted hostility at the workpl.aoe, the Circuit Cou_rt found as a matter
of fact_that Appellan'ts did not “asse.rt areasonable, goodffaith and honest _explanation for
their fear.” See Para.g'raph_ 22 of Circuit:Court_’s Findings of Fact. It was ALJ Townsend
- who had the opportunity to ohser_ve the demeanor of the. .Appellants who testified, the
demean.or. of the I\/Iay_or and to judge their credibility. Patton v. Gatson, 207 W.Va. 168,
171, 530 S..E;'2d 167, 1.70 (1999). "The credibility of witnesses .. . [are] for the hearing
examiner to determme " Farrmont Specralty Services v. West V.'rgmra Human R;ghts |
Comn 206 W.Va. 86, 90, 522 S.E. 2d 180, 184 (1999) quoting Westmoreland Coal‘ Co. v.

West Virginia Human R:ght‘s Comm'n, 181 W.Va. 368, 373, 382 S.E.2d 562,_ 567 n. 6
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(1989)' see also Ma:tl'n V. Randolph Bd of Educ., 195 W.Va. 297 304, 465 S.E.2d 399,
406 (1 995) statlng that"ALJ's cred|b|l|ty determmatlons are bmdmg unless patentlywrthout
basis in the record"). :

o 12 The Circuit Court concl'uded as a matter of fact that the Appellants’ fearwas
not reasonable and that their continued presence at work further supported such a flndlng
See Paragraphs 23 and 24 of Circuit Court s Flndlngs of Fact.. Before ALJ Townsend the
Appellants testified about the violent physrcal mteractlon between Mr. Cyphers the councrl-
_' | member the judge, Appellate Gill and two cnty pollce officers erewnse each Appellant

' tes’ufled about _thelr__ personal interactions with Mr. Cyphers and his reputation for being
.violent. Additional evidence establishes the s_eriouSness of the situation with Mr. Cyphers
.in that City Hall \lvas _clos_ed.for a number of days following the altercation, that it was a
council member who offered to provide th.e Appellants with police p_rotection so that they
would return to work'and that'a number of emergency council meetings were scheduled
to address the srtuatlon A month after the phystcal altercatlon the Appellants clearly st[ll.

were fearful and memonahzed their fears in a memorandum to the lVlayor

In addressing whether a claimant was disqualified for misconduct because he
refused to drive .a truck all night where he was exhausted and had previously becorne |
| violently ilt underthe same circumstances, fearing f_orhis safety atthat of others, this Court

. stated -

‘A claimant for unemployment compensation benefits is not guilty of
disqualifying "misconduct" when the claimant refuses to petform a job
assignment because he or she reasonably and in good faith believes that
“performance of the job assignment would jeopardize the claimant's own
health or safety or the health or safety of others. See Amador v.
Unemployment Insurance Appeals Board, 35 Cal. 3d 671, 200 Cal. Rptr.
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298, 677 P.2d 224 (1984); Smallwood v. Florida Department of Commerce,
350 So.2d 121 (Fla. Dist. Ct. App.1977) (refusal to drive a truck); Webster v.
Potlatch Forests, Inc., 68 Idaho 1, 187 P.2d 527 (1947); Ferguson v.
Department of Employment Services, 311 Minn. 34, 247 N.W.2d 895 (1976);
McLean v. Unemployment Compensation Board of Review, 476Pa.617,383
A.2d 533 (1978) (refusal to drive a truck); Kuhn v. Department of
Employment Security, 134 Vt. 292, 357 A.2d 534 (1976). Amador v.
- Unemployment Insurance Appeals Board, 35 Cal. 3d 671, 200 Cal. Rptr.
- /298, 677 P.2d 224 (1984), supra, contains this perceptive remark:

ft can no longer be maintained that a 'diligent’ worker is one
who blindly follows his or her employer's orders regardless of
the potential consequences. The health [or safety] hazards of
the modern work environment-- to employees, consumers, and
the population at large--are serious and widespread, and the
record of employers in controlling those hazards does not
inspire -such confidence that a reasonable worker can be
expected to trust invariably his or her employer's judgment.

. 35°Cal. 3d at 683, 200 Cal. Rptr. at 305, 677 P.2d at 231.

In this context the unemployment compensation claimant must show that his
or her fears that harm will result from performing the job assignment are not
merely subjective but are objectively based upon his or her experience or the
“experience of other workers under similar circumstances. See, e.g., Moore
v. Unemployment Insurance Appeals Board, 169 Cal.App.3d 235,244,215
Cal. Rptr. 316, 321 (1985), review denied, Sep. 11, 1985; Mclean v.
Unemployment Compensation Board of Review, 476 Pa. 617,623, 383 A.2d
533, 537 (1978). "[O]ne cannot [properly] determine whether an employee's
“action is misconduct within the humanitarian purpose of the unemployment
compensation statutes without judging the reasonableness of his act from his
standpoint in the light of the circumstances facing him and the knowledge
possessed by him at the time." City of Dallas v. Texas Employment
Commission, 626 S.W.2d 549, 551 (Tex. Ct. App.1981). [FN4]

Peery v. Rutledge, 177 W.Va. 548, 551-552, 355 S.E.2d 41, 44-45 (1987) (footnote
' _dmitted). The Appellants'persona[ experiences with Mr. Cyph_ers, the information that the
Appellants received abo'ut_IVi'r. Cyphers’ previous acts of violence aft.er the physical :

altercation, and the lack of information about the resolution of their working environment

concerns are objective facts that establish Appeliants’ reasonable fear of harm.
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3. Finally, the Circuit Court found as a matter of fact that “to the extent that [the
Board of Review and ALJ] find that it is solely Mayor Matthews’ conduct whi.ch determines
how the City of Hinton responded to the [Appellants] they are plamly wrong " Paragraphs

30 of Cli’CU[t Courts Fmdrnqs of Fact, . The record supports the Board of Rewews

_conolusron that there was fault on the part of the employer because the IVIayor could have |

but did not take any actron to rectlfy the situation at City Hall. The IVlayor d|d not so much :
as provide a courtesy response to the Appellants detalled letter expressing sincere -
concern based on their prevrous experlences w1th Mr Cyper and about violence and

harassment in the workplace The Mayor admitted that she did not discuss the hiring of

a specral oﬁ‘roer with the Chlef of Police and that there had been friction and a breakdown

in communlcatlon HT at 143 and 146. Nearthe end of the hearlng the Mayorteshﬂed that
she felt that she was in a hostile envuronment but that she "[|]ust |gnored it.” HT at 149

Thls Court has rather consrstentlv recoqn:zed that: "'J nemolovment combensatlon _

'statutes bernq remedral in nature should be liberally construed to_achieve the benlqn

purooses rntended {o the fuIl extent thereof Svllabus Point 6 Daws V. er 140 W. Va.

398 84 S.E. 2d 404 (1954) " Syllabus Mercer County Boaro’ of Educatron v. Gatson, 186

‘W.Va. 251,412 S.E.2d 249 (1991). More directly, * unemployment oompensation statutes

should be liberally' construed in favor of the claimant].]" University of West Virginia Bd. of

| Trus_tee's/West.Virginia University v. Aglinsky, 206 W. Va."l80, 182, 522 S.E.2d 909, 911

(1999) quoting Davenport v. Gatson, 192 W. Va. 117, 119, 451 S.E.2d 57, 59 (1994).

Because a liberal reading of the evidence, as required by Davis v. Hix, id..

objectively establishes that physical violence oc'c_u'rred in the workplace involving a man
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who opehiy carried a deadly weapon and that'the Mayor, as a pattern, failed to address the

safetv cdncerns of the ADDelIants despite her own beliefs that a hostile environment’

-exlsted Appeliants had a reasonable fear that their health and safety were belng

Jeopardlzed and that the Mayorwas not going to reduce much Iess elfmmate their ongoing
concerns. A review of the record as a whole estabhshes that the flndsngs of fact adopted
by the Board of Revuew are not clearly wrong. In that the iaw favors the construction Wthh
does not work a disqualification, this Court should defer to the Board of Review’s holding' -
that tﬁe_.Appellants are not dfsq_ualiféd. See Ohio Val[ey Medicél'Center, Inc. v. Gatson
202 W. Va. 507, 510, 505 .E.2d 426, 429 (W, Va._,1'998); |

S - _—

CONCLUSION

For the reasons set forth above Appellants respectfully request that the Judgment
of the Circuit Court of Kanawha County be reversed by this Honorable Court.
| _Respectfuﬂy submitted,

WV Bureau of Employment Programs'
Board of Review
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