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INO. 32500 |
IN THE SUPREME COURT OF'APPEALS OF WEST VIRGINIA B
STATE OF WEST VIRGINIA,

- Appellee,

RONNIE LYNN LEGG,

 Appellant.

BRIEF OF APPELLEE
' STATE OF WEST VIRGINIA

* KIND OF PROCEEDING AND
'NATURE OF THE RULING BELQW '
| Ronnie Lynn Legg, defendant below (hereinafler “Appellentl’) was convicted of 4_'violating
West"\/_’irginie Code '§' .61-3-52, which provides that any person who willfully a.nd malieionely
removes or deStroys-timber \}alued at fnofe thar one tllousand dolllar.s'onl the lands of another shall

be gu1lty of a felony The conviction followed a two -day jury tnal in the Circuit Court of Greenbner -

County, West Vlrg1n1a the Honorable J ames J Rowe premdmg

‘By order of December 2, 2003 Appellant was sentenced to 1-2 yea:rs in the pemtent1ary,

which sentence was suspended and he was placed on home conﬁnement m lleu of i 1ncarcerat10n It

is from this judgment that Appellant now appeals.




Th1s appeal 18 predrcated upon the trial court s demal of Appellant s motlon for new trral |

which raised the issue of the trial court suse of a Jury 1nstruct10n outlmlng the elements of “ardlng .

and abettmg after Appell_ant was indicted as a prmcrpal in the first degree. :
11.

STATEMENT OF FACTS

Appellant was mdrcted by the June 2003 Term of the Grand Jury of Greenbrler County, :
West V1rg1ma for the felony offense of “Wrongful Removal of Timber - More Than $1,000.QO_’?
. (Record [“R.”] 1.) The indictment alleges that Appellant entered upon land owned by Josh Bruner

~and cut down two red oak trees valued in excess of $1,000.00, in violation of West Virginia Code

§ 61 3 52.
At trial, the ev1dence was that n August of 2002 Conservatlorr Officer C R. Johnson recerved

a telephone call from Harmon'Boggs. Mr. Boggs served as a caretaker for some property.located

in western Greenbrier County owned by Josh Bruner Who lived in upstate New York. Mr. Boggs

had dlscovered that two large red oak trees had been cut on the Bruner property (9/ 16/03 Tr. at
95- 9’/’)1 and had reported this to Officer Johnson.
Officer Johnson checked with various lumber yards in the area, and found that two large red

oalc.' logs had be.en. sold to Jayfor Lumber located at Charmco in Greenbrier County.- (R. 132,

Johnson Testimouy_ at 16-18.) As a result of his investigation, Officer Johnson learned that

Appellant and an individual named. Bucky Holland he_d taken two large red oak logs to Jayfor " |

| - 1Only selected excerpts of the trial proceedings were transcribed when Appellant filed h_iS .
~ petition for appeal, and are contained in the reproduced Record. Subsequent to this Court granting -

the appeal, Appellant had the remaining trial proceedings transcribed. The transcript of the

remainder of Appellant’s trial on September 16-17, 2003, is contamed ina separate volume from

those excerpts.




Lum_ber, for which Appellant was paid the sum of $1 .624.50. (9/16/03 Tr. at 163, 168~69 171—72".)
| Asa result of 1r1format1on obtamed at Jayfor, Ofﬁcer Johnson felt that Appellant and Clinton
. “Bucky’ Holland were suspects (R 132 Johnson Testlmony at 17

Ofﬁcer J ohnson eventually 111terV1 ewed Holland and armed with mformatlon obtained from

Holland, presented the case to the June 2003 Grand Jury, which returned an 1ndlctment agamst e

App__ellant, charging him. W1th cutting down two red oak trees on the property of J osh Brtlner. |
Attrial, Bucky Holland invoked the Fifth .Amendme'nt du_rittg most of his_testimony, but did
-afﬁrm. giving a trut_llful statement_to Ofﬁ_cer J ohnson in Whieh he implicated Appella_rlt.. R. l?lO, B
| Holland Test1mony at 17,25. ) Holland s statement was later read into evrdence by Ofﬁcer J ohnson |
(R 133, Johnson Recalled Test1mony at 9- 13 ) Accordmg to the statement Appellant cut the trees :
on the Bruner property, and Holland sktdded them over onto his father_ s propertyt (d.) Appellartt
testlﬁed that althougll he eut down the trees, he did 50 as .a favorto l—lolland. (9/1 7/03 Tr. at 14-16.)
_OVer Appellant’s objection, the State offered an iﬁstructiort, which Was_ given, providin_g the
jury.with the elements of aiding and':abetting. (See R. 134; Alding and Abettlng 'Colloquy; R.136, .
..J ury Instruction 'Excerp.t- at | 12-17.) This instruction fomtis much of the. basis for App_ellant"s i
_assignments_ of error. | |
| - IIL
~ ASSIGNMENTS OF ERROR.
Appellant assigns the followmg €1TOrS On appeal

1. The Trial Court erred in ruhng that the indictment of the Appellant was valid
after the State changed its mind concerning its theory of the case. '




2. The Trial Court erred by not making the State elect between its two theories -
' of'the case, and mstead mstmctmg thej Jury upon both theon es of the case put
forth by the State. - o
3. - The Trial Court erred in using a verdict form which makes it impossible to -
~ tell which of the two separate felony offenses that the j jury was instructed
concerning that they found the Appellant gullty

4. That the ev1dence was insufficient to estabhsh the location of the boundary -
llne between the Holland property and the Bruner property.

5. The Tnal Court erred in denymg the Appellant s Motion for a New Tr1al B '
.
' A:RGUMENT'

'A. THE INDICTMENT WAS PROPER IN ALL RESPECTS AND WAS NOT :
AFFECTED BY THE JURY INSTRUCTIONS

1. | The Standard of Revxew L

“Generally, the-sufﬁmency of an 1nd1ctmenl is reviewed de novo. An indictment need only '

meet m1n1mal constitutional standards and the sufﬁmency of an indictment is determmed by

practlcal rather- than technical cons1derat10ns > Syl Pt 2, Stare v. Miller, 197 W. Va 588, 476_

S.E.2d 535 (1-996)._

“[A] general indictment as a principal .in the first 'degree shall be sufﬁcient to sustain a

conviction as an aider and abettor Or as.an accessory before the fact.” Syl. Pt 1, in part, Smre V.

Pet:gz, 166 W. Va. 153 273 S.E. 2d 346 (1980)
2. Dlscussmn.

Appellant was 1nd1cted for the felony offense of “Wrongful removal of T1mber More Than

51 000 00,” Vlolatlon of West Virginia Code § 61 3 52. The statute also prov1des a lesser-mcluded :



=

misdemeanor offense for the Wrongful_rernoval.of timber valued at less than $1_,000.00._2 - At the

conclusion of the evidence, the State requested and obtained an instruction on aiding and abetting

 the wrongful removal of timber. Appellant argues that this is a separate and distinct offense, with

differing elements of 'proof which rendered the indictment invalid
The mdrctrnent alleges that on 1 o1 about July 20, 2002 in Greenbner County, Appellant

wrllfully, malrcrously and felomously entered upont the lands of another, cut down 1n}ured removed

or dest_royed. any timber, of the value of more than $1,000.00, w1thout the perrnlssron of the owner
or his or her representative.” Speeiﬁeally; that Appellant cut down two red oak trees located onthe

property of Josh Bruner n western Greenbrrer County (R 1) The evrdence at trral was thatj

Appellant cut down the trees, and that the trees were located on the Bruner property (9/ 16/03 Tr.

at 95-97.) The State offered an mstrucnon that deﬁned “aiding and abettmg,. which the court gave -

* to the jury at the appropriate time. '(See R 136 Jury Instruction Excerpt at 12—13.)

Appellant argues that this Court S rullng m Sz‘ate W Wallace 205 W Va 155 5 17 S E.2d20

(1999), rendered the rndlctment herem 1nva11d He malntams that by offerlng an 1nstruct1on )

'regardmg aldtng and abettmg the State ehanged the elements of the offense, as proseribed' by_ '

West Virginia Code § 6.1 -3-52 provides, in relevant part:

(a) Any person who willfully and maliciously and with intent to do harm’
unlawfully enters upon the lands of another, cuts down, injures, removes or destroys
any timber, without the permission of the owner or his or her representative is guilty -
of a misdemeanor and, upon conviction thereof, shall be fined not more than three
times the value of timber injured, removed or destroyed, or confined in the county or -

" regional jail for thirty days, or b_oth: ... Provided, however, That a person convicted
of a first offense violation of the provisions of this section in which the timber is
valued at more than one thousand dollars is guilty of a felony and, upon conviction
thereof, shall be confined in a correctional facility for not less than one nor more than

.two years, or fined not more than three times the value of the timber 1n3ured removed -
or destroyed or both fined and conﬁned[ 1.. - '

5_'




Wallace However the instruction given to the jury changed nothmg As held by thls Court 111 State
. Johnson 179 w. Va 619 371 S.E.2d 340 (1988)

In State v. Petry, 166 W.Va. 153 273 S.E.2d 346 (1980) this Court-
abolished, at the indictment stage, the common law distinctions among principals in
the first and second degree and accessories before the fact and held in Syllabus Point
© 1, inpart: “[A] general indictment as a principal in the first degree shall be sufficient -~
to sustain a conviction as an aider and abettor or as an accessory before the fact.” We -
- recently explained that Petry also had an impact on the instructional phase of a
_ cr1rn1nal case in State v. Reedy, 177 W.Va, 406 415,352 S.E.2d 158, 167 (1986)

“Our holdmg in Petry explicitly abolished the distinctions between
principals in the first degree and aiders and abettors at the indictment stage.
~ Therefore, the prohibition against aiding and abetting instructions in instances
where the indictment only charges the defendant as a prmmpal in the ﬁrst N
" degree has also been abohshed T i '

Johnson, 179 W. Va. at -6_28, 371 SE2d at 349.

In his brief, Appellant cites Wallace for the proposttion that an indictment must'fully and
plamly 1nform a defendant of the charges against him. (Appellant ] Bnef at 8 ) Appellee concurs.

However thisi 1s not what the instant case is about In Wallace the word “burglanously” was onntted'

from a burglary mdlctment and th1s Court ruled that such an omission was ot a fatal defect in the

| 1nd1ctment In the mstant case, the 1nd1ct1nent charged Appellant asa prrncrpal in the first degree, =

whlle the proof rndlcated that he may have been a prrnc1pal in the second degree - legally a

. dlfference W1thout a dlstmet]on See Staz‘e v. Johnson, supra. Tt is clear from this Court’s rulmg n

Joknson that an a1d1ng and abettlng instruction in a case wherc the defendant has been mdrcted as

a pnncrpal in the first de gree is perfectly approprlate and is not error. Appellant s ba;re assertlon that
somehow the rulmg of Peny has ¢ certamly been modified” by Wallace is 1napt (See Appellant S

Brref at 8 } It is perhaps noteworthy that Appellant fails to mention this Court’s decision in Johnson




#
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For the reasons set forth herein Appeil’ant’s argument with respect to his first assignment of

error is w1thout merit The decision of the circuit court in this regard should be afﬁrmed

- B. THE TRIAL COURT DID NOT ABUSE ITS DISCRETION BY

INSTRUCTING THE JURY REGARDING AIDING AND ABETTING
1. The Standard of Rev1ew

A trial court has broad di scretion in formulating 1ts charge tothe] Jury, and this Court revrews

a challenge to the givmg ofa spe01ﬁc 1nstruct1on undet an abuse of discretion standard Sraz‘e v. Bell,
211 'W. Va. 308, 310, 565 S.E.Z_d 430,432 (2002); Sz‘ate V. Lease, 196 W .Va. 318, 322, 472 S.E2d .'
59, 63 (1996). “As a general rule, the refusal to give arequested jury instruction is reviewed foran

abuse of discretion By contrast, the question of whether a Jury was properly mnstructed is a question '

of law and the review is de novo.” Syl Pt. 1, Srare V. Hmkle 200 W Va. 280, 489 S. E2d 257

(1996)

2. Discussion.

- Appellant asserts. that the.trial court etred by not making the State elect between its two

theories of the'case,' and instead instricting the jury upon both aiding and abetting and principal in

the ﬁrst degree This clami 18 baswally a reworkmg of his first ass1gnment of error, and is hkewrse

o Without merit ThlS Court rejected the same argument in State v. Duncan 179 W. Va. 391 369

S.E.2d 464 (1988)

We also reject the related argument that the State was required to elect
_between prosecuting the appelant as a principal in the first degree or as a principal
in the second degree. Cf. State v. Ashcraft, 172 W.Va. 640, 309 S.E.2d 600 (1983).
In Asheraft, the trial court denied a portion of a defendant's bill of particulars which
would have required the State to specify whether it would prosecute a defendant
charged with first-degree murder as a principal in the first degree or aprincipal inthe
second degree. Id. 309 S.E.2d at 606. On appeal, it appeared to the Court that "the

~ appellant, through the discovery process, attempted to force the prosecution to elect




one of two posmble factual theories surrounding the degree of mvolvernent ofthe
appellant in [the victim's] death.” 7d. 309 S$.E.2d at 606-07. Reasonlng that "the
resolution of factual disputes in a criminal trial is a function of the jury, not of the
prosecutor," this Court held that the trial court did not abuse its discretion in denying’
- that portion of the appellant's motion for a bill of particulars. Id. 309 S.E.2d at 607.
Although in the present case we do not address the issue of election in the context
of the discovery process, we find the reasoning of the Ashcraft Court applicable to
the facts before us. Forcing the State to elect between possible factual theories = -
surrounding the’ appellant's degree of involvement in the [offense] . . . would have
- invaded the fact finding function of the jury. We, therefore, find no error in the
State's failure to elect between prosecuting the appellant as a principal in the ﬁrst
degree and a pnnc1pal in the second degree
Duncan, 169 W. Va, at 395 96 369 S.E.2d at 468- 69
Interesttngly, Appellant relies on felony—murder proceedmgs for hlS argument that the State B
- must elect between its two theorles of the case before presentmg it to the j ]ury However, mn Stuckey '
v. Trent, 202 W. Va. 498 505 S.E.2d 417 (1998) this Court held that the State was not requzred to
elect between prenledltated kllhng and felony murder, but could 1nstruct the Jury on both theones .
where the State was not seeklng a conwc‘uon for the underlylng felony The Court reasoned that
e1ther theory was a means of provmg the same offense first degree murder Id. at 505, 505 S.E.2d
atd24.
In the present case, Appellant adrrntted cuttmg down the trees, and only his degree of
.' 1nv01vement was at issue. There is no separate statutory definition for “a1d1ng and abettlng the
ma11c10us removal of t1mber” in V1olatxon of West V1rgm1a Code § 61-3- 52 See W. Va Code
§ 61 11-6 (prov1d1ng that a pnn01pal in the second degree “shall be punishable as if he were the
pnn(npal in the ﬁrst degree”) Because the baSIC elements of the offense and 1ts pumshment were

- the same under elther theory, the State was not required to elect between them

For the foregomg reasons, the c1rcu1t court’s ruling on tlns 185ue should be affirmed.
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- C.  THE VERDICT FORM USED BY THE, COURT WAS PROPER AND ANY o
CLAIM OF ERROR WAS WAIVED BY THE APPELLANT ' -

: 1. The Standard of Revaew. :

To trigger apphca‘uon ofthe “plam error’” doctrme there must be(l) an error;
(2) that is plain; (3) that affects substantial rights; and (4) seriously affects the -
falmess 1ntegr1ty, or pubhe reputatlon of the judicial proceedmgs

Under the “plain error” doctrme “waiver” of error must be dzstmgulshed_
from “forfeiture” of aright. A deviation from a rule of law is error unless there i isa.
waiver.. When there has been a knowing and intentional relinquishment or
abandonment of a known right, there is no error and the i mquiry as to the effect of a
deviation from the rule of law need not be determined. By contrast, mere forfeiture
of aright -- the failure to make timely assertion of the right -- does not extinguish the
error, Insucha circumstance, it is necessary to continue the inquiry and to determine

~ whether the error is “plam " To be “plain,” the error must be “clear” or obwous '

Assumin g that an error is “plam the mqmry must proceed to its last step and
a determination made as to whether it affects the substantial rights of the defendant.
To affect substantial rights means the error was prejudicial. It must have affected the
outcome of the proceedings in the circuit court, and the defendant rather than the

' prosecutor bears the burden of persuas1on w1th respect to prejudice. :

Syl Pts 7 8, and 9, Statev leler 194W Va, 3 459 S.E.2d 114 (1995).

An unpreserved error is deemed plam and affects substantial rlghts only1f the .
reviewing court finds the lower court skewed the fundamental fairmess or basic
integrity of the proceedings in some major respect. In clear terms, the plain error rule’
should be exercised only to avoid a miscarriage of justice. The discretionary
authority of this Court invoked by lessér errors should be exercised sparingly and
should be reserved for the correction of those few errors that seriously affect the
fairness, integrity, or pubhc reputation of the judicial proceedlngs :

Syl Pt. 7, Smte v. LaRock 196 W. Va. 294, 4'70 S.E. 2d 613 (1996)
2. Dlscussxon.
| The Appellam asserts that the tr1a1 court erred m 1nstruct1ng the jury as to two potentlal
felony offenses but havmg the verdwt form reﬂect only the opt1ons of “guﬂty of a felony’ ’, “guilty

ofa m1sdemeanor or not guilty.” (See Petition for Appeal at2, Appeilant s Briefat 3 ) However




T Supp

Appeliant’s characterization ofthe j}erdict form 1s misleading. The verdict form .presented to the jury

actually read as follo'w.s:.
| VERDICT FORM

We, the jury, ﬁnd the defendant RONNIE LYNN LEGG

1 Gullty of Wrongful Removal of T1mber - More Than |
- $1,000.00

2. Guilty of Wfongful R'emoval_ 'cf .Timher'.-_ .Le-ss Than
$1,00_0.00: |
o a Nt Guilty_

R.69.)

The Appellant argues that the trial court erred in “using a v‘erdict form whi'ch makes it

' 1mposs1ble to tell which of the two separate felony offenses that the j Jury was instructed concemmg

‘that they found the Appellant gullty ” (Appellant s Br1e1c at9.) However this Court need noteven

address th1s issue, because Appellant waived any objection to the Verd1ct form at tnal

After the tnal court lnstmcted the jury, a bench conference was held during which’ counsel :

. and the court d1scussed whether the verd1ct form should be changed to mclude a findmg on aldmg .

and abettmg Although some of the dlscussmn on th1s 153U was 1naud1ble and thus escaped
transcrlpuon the import of this final exchange 18 clear: |
| MR. ARBUCKLE: I guess I'm (1naud1b1e) w1th the verdict form the way it 1s.

- MR. DOLLY: ~ Iamtoo.

.THE COURT:" Tl 'leave it as it is.

(See R. 136, Jury Instruction Excerpt at 21.)

10



From the conte).(t. it is apparent that defense counsel advised the trial court that he was -
.satzsf ed w1th the verdlct form as wrltten Consequently, this issue has been waived byr Appellant :
| As this Court held in Staze V. Mrller supra, such a watver forecloses plaln error revrew.
- “When there has been a knowing and intentional relmqmshment Or abandonment of a known 11 ght -
R there. is no error and the i 1nqu1ry as to the effect of a clev1atlon from the rule of law need not be
determined.” Syl Pt 8 in part leler - When Appellant s defense counsel declrned the tnal
.oourt S 1nv1tat10n to amend the verdrct form to. mclude a ﬁndmg as to aldmg and abetting, he
1ntent1onally rehnqurshed” l’llS rrght to such an amendment, and therefore waived any Ob] ectlon to-
.the verdict form. See State V. Knuckles 196 W. Va. 416, 421, 473 S E.2d 131 136 (1996) (per'
| _eunarn) (holdmg that such a Wa1ver necessarrly precludes salvage by plain error revrew ")
| Aocordrngly, the Court should declme to address thls tssue |
As to the merits of Appellant s assertions regardmg the verdrct form thts 15 agam related to'
the ardlng and abetting” issue already addressed herem Although somewhat 1nartfully drawn :
Appellant 8 argument seems to be that the verdrct form should have contarned another poss1ble |
' verdict - apparently that of “Gullty of Bemg an Aider and Abettor” or some vanatron thereof The _
Appellant asserts that smoe two Jury lnstmctrons were g1ven there were two drffenng sets of ._ -
elements and that the verdrct form was therefore 1nadequate ” (Appellant s Brref at 9- 10) “This
argument ignores the law in this }unsdlcnon See Sz.‘ate v. Petry, supra. There is no d1fferenee -
| between the offenses for'a prmcrpal in the first degree and a prrnmpal in the second degree and a
jury may convrct for any crime upon proof that one arded and abetted. another mn the commission of
such crime. See State v. Johnson 179 W. Va. at 628, 371 S.E.2d at 349, f. Stuckey v. Trent, 202

W. Va. at 505, 505 S E. 2d at 424 (holdmg that separate verdlct forms were not requlred for

11
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premeditated murder and felony murder, where the State did not proceed against the defendant upon -
the underlying felony).
There is notlnng wrong wrth this verdict form, wh1ch mcluded both the felony charged and

the lesser—mcluded m1sdemeanor offense U.nder the statute in conforrmty with the jury mstructlons

(See R 136 Jury Instrucnon Excerpt at7-9.) The Appellant s argument for an add1t1onal opt1on on _

the verdrct form should be rejected by ﬂlIS Court

D. THE EVIDENCE AT TRIAL REGARDING THE BOUNDARY LINE WAS
CLEAR, AND WAS SUFFICIENT TO SUPPORT THE APPELLANT’S -
CONVICTION BEYOND A REASONABLE DOUBT. '

L The Standard of Review.

The ﬁmctlon of an appellate court when reviewing the sufﬁcxeney of the
evidence to support a criminal conviction is to examine the evidence admitted at trial -
to determine whether such evidence, if believed, is sufficient to convince a
reasonable person of the defendant's guilt beyond a reasonable doubt. Thus, the
relevant inquiry is whether, after viewing the evidence in the li ght most favorableto -

 the prosecution, any rational trier of fact could have found the essenual eIements of
the crime proved beyond a reasonable doubt - ' '

SYL. Pt. 1, State v. Guthrie, 194 W. Va. 657, 461 S.E.2d 163 (1995)[ :

A criminal defendant challengmg the sufﬁc1ency of the evrdence to support
~ a conviction takes on a heavy burden. An appellate court must review all the
- evidence, whether direct or circumstantial, in the light most favorable to the
prosecution and must credit all inferences and credibility assessments that the jury
might have drawn in favor of the prosecution. . . . Finally, a jury verdict should be set
- aside only when the record contains no evidence, regardless of how it is welghed
from Wthh the j Jury could find gu11t beyond a reasonable doubt[ ] '

Syl Pt, 3 n pa.rt Guthrze supra.
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. 2... Discussion.

The Appellant asserts that the evidence at tnal was 1nsufﬁ01ent to shew the location of the
boundary line between the Holland property and the Bruner property Thrs ass1gnment of error was :
not ratsed at the e1rcurt court level or in the petrtlon for appeal. It ﬁrst appears in the Appellant s

- ‘appeal brlef | |
The Appellant asserts that the evidence at trlal regardmg the bounda:ry was contradlctory,_ _
at best.” (Appellant s Bnef at11 ) On the contrary, State wrtness Harmon Bo ggs the carctaker who )
dlscovered the missing trees, testified that he had known the Bruner property for 200r 30 years and |
| - was fanuhar with the location of the property lines. (9/ 16/03 Tr. at 92 ) Regardrng the trees that
were cut, the followmg exchange took place ' |

Q.. | Now, can you say for sure they were on J osh.Bruner’s prop_erty‘? -

A - Yes, they was. - B | |
(d. at 95..)' Boggs went on to say that the trees Were “about ..1 0; .20, 30 feet from the ]ine.”r(Id.'at 96;) -

Harmon Boggs also desenbed an “old barbed -wire and old rail fence” that rnarked the
property line, and said the trees were well w1th1n the Bruner property (9/ 16/03 Tr. at 99 lOO)
Notably, durmg his testnnony Appellant satd that after he cut the trees down “he [Holland] drug_
them down to hls property,” apparently referrmg to the adj oining Holland property (9/17/03 Tr. at '

_ 16 l7 ) leen the testnnony of Harmon Boggs, WhO testified about his hlstoncal lmowledge ofthe
property and its boundanes coupled wrth the Appellant s test1m0n1 al “shp of the tongue,” there was
no gentnne d1spute regardmg the property boundary The Appellant knew that the trees WEre ot the

Bruner property, and admitted as rnuch by telling the jury that Holland dragged the trecs “down to
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his property,” clearly sug gestin g that the lo gs were on eonleone else’s-.prope'rty bet"ore bein g dr'ag ged
by Holland. o | .
' Durmg CTOSS- exarnmatlon Appellant also test1ﬁed that after the trees were .cut Holland_
Skldded them across the fence” (9/ 17/03 Tr at 28) furthe1 sohdlfylng the State’s case that the trees
were on Josh Bruner’s property It is clear that the fence referred to by Appellant is the same fence:
- descnbed by Harmon Boggs as the boundary fine between the propernes in the followmg ﬂexchange
Q. ..land the hne was where the fence Was‘? . |
_ A : .'Yeah. ] |
(9/1_6/03 Tr.at95.)
| In Smte 2 Wzllzams 209 W Va. 25 543 S E.2d 306 (2000) this Court reversed a conviction |
.under West Virginia Code § 61 3 52, observmg that the State had faﬂed to meet its burden of proof
: regardlng the property hne over whrch the defendant logger had strayed In the opinion, the Court
found: | |
Regardmg the precise locat1on of the boundary line and whether the Appellant
actually crossed it, the State failed to present a deed depicting the precise boundary
- line; nor did a surveyor testify to establish the property line. There was no fence
along the property line; nor were there any remnants of a fence.
Wzllzams 209 W. Va. at 31,543 8. E. 2d at 312
In the instant case, however there was m fact a fence along the property line, and.Harrnon
| Boggs descrlbed it for the j Jury. The boundary line was established by competent proof Even the

Appellant admltted that aﬁer havmg heard the testlmony at trial, he understood that the trees were

on]J osh Bruner’s property (9/ 17/03 Tr at 23.)
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Reviewing the trial-'testimony,'one cannot escape noting that the boundary line was

established by every yvitness who was a'sked 'abOut it ‘Beginning with Ofﬁeer J ohnson continuing o

W1th Harmon Boggs, then witness Bucky Holland and finally Appellant hrmself all confirmed that _

the trees Were on the Bruner property To now suggest otherwrse ﬂles in the face of reality and trlal .
test1mony, which estabhshed the location of the boundary hne beyond a reasonable doubt

3, The Aopellant Failed to Preserve this Issue for Anpeal

The boundary l1ne 1ssue was never rarsed by Appellant durlng hlS tnal in the circuit court

o or in his rnotlon for anew tnal Consequently, the tr1al court d1d not have the opportunrty to address _
- _thls issue. “As a general matter, a defendant may not assign as error, for the first time on direct_'

'_ : appeal an issue that could have been presented mitially for Teview by the trial court ona post—trral

motron Syl Pt. 2 Szatev Salmons 203 W. Va. 561, 509 S. E2d 842 (1998).

| More nnportantly, the 1ssue was not a531gned as error in Appellant s petition for appeal to -
this Court This Court has generally declined to address 1ssues ra1sed for the first time in an. '
appellant s brref that were not assrgned as e error in the petrtron for appeal See, e.g., Dean v. West
Vlrgzma Dep tof Moror Vehicles, 195 W. Va. 70 73, 464 S E. 2d 589, 592 (1995) (per curram)

State V. Lola Mae-C’- 185 W. Va. 452 453, 408 S.E.2d 31, 41 n.i (1991)' Aclams v. El-Bash, 175

_W Va 781,783,338 SEZd 381, 388 (1985) Holmesv Basham 13OW Va 743, 754 45 SE2d

'252 258 (1947) Beeause Appellant ra1sed l:hiS issue for the first t1me in h1s brief, it should be

deemed to be not properly presented for dee1sron on appeal and should not be oonsrdered by thls_ '

Court

The State recogmzes that this Court rnay, in the interest of justice, apply the plain error

doctrme sua sponte to rev1ew unpreserved errors when 1mportant constrtutlonal nghts are at stake
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~ See, g, State 12 Salmons 203 W. Va at 571 n.13,509 S.E.2d at 852 n.13 (1998) State v. Harrzs :

189 W, Va 423 427 nl, 432 S.E.2d 93, 98 n.] (1993) However “the doctrme is to be used

spanngl.y and only m those circumstances where substantial n'ghts are affected or'the truth-ﬁnding :

process is substantlally 1mpa1red ora mlseamage ofj Justzce would otherwme result.” Syl. Pt. 4, 1in

part, Sz.‘atev England 180W Va 342, 3768 E.2d 548 (1988), State v. Myers 204W Va 449 456

513 S. E 2d 676 683 (1998) None of these factors are present here, and Appellant has fa1led to

present any compelhng reasons for th1s Court to conmder thls cla1m The Appel]ant s convrctmn

should therefore be afﬁrmed

E. THE TRIAL COURT PROPERLY DENIED THE MOTION FOR NEW
: TRIAL

1. The Standard'of Review.

In rev1ew1ng challenges to ﬁndmgs and rulings made by a circuit court we
apply a two-pronged deferential standard of review. We review the rulings of the .
circuit court concermng anew trial and its conclusion as to the existence of reversible _
error under an abuse of discretion standard, and we review the circuit court's
underlying factual ﬁndmgs under a clearly erroneous standard. Questions of law are
subject to a de novo review. '

" Syl. Pt.3, State v. Vance,‘ 207 W. Va. 640, 535 5.1.2d 434 (2000).

2 . Discussion.

Appellant asserts that the trral court errecl in denymg his motlon for new trral The
Appellant s motion for new tnal was argued on the day of sentencmg, December 1,2003. Durmg :
this hearmg, defense eounsel argued that the court had erred in giving the State’ s instruction

regarding ardmg and abettmg, raising the same obyj ections rarsed attrial and in the first three grounds

~of this appeal. (R. l37-, Sentencing Hearing at 4-] 0.) No other grounds were asserted in the motion.
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The circuit court demed the motlon on the record and by order dated December 1 2003 (Id at 15-
17 R.117-119. ) -
Appellant 8 arguments on thrs issue were fully addressed by the State’s responses to his first
three assignments of error, and those arguments need not be repeated here The circuit court dld not
abuse its drscretlon in denylng the Appeliant s motion for a new tn.al
o V.

CONCLUSION

WHEREFORE for the foregomg reasons, the Judgment of the Crreuzt Court of Greenbrler :
'County should be afﬁrmed by this Honorable Court
| Respectfully submitted, -
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